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APPELLATE   COURTS 


At  the  June  Term,  1879,  of  the  Supreme  Court,  at  Mt. 
Vernon,  it  was 

Ordered  by  the  Court,  That  judges  of  the  circuit  courts  be  assigned  to  duty 
in  the  several  Appellate  Courts  established  by  the  act  entitled  "An  act  to 
establish  Appellate  Courts,"  in  force  July  1,  1877,  as  follows:* 

To  the  First  District — Chicago: 

Joseph  M.  Bailey, 
William  K.  McAllister, 
Isaac  G.  Wilson. 

To  the  Second  District — Ottawa: 
Nathaniel  J.  Pillsbury, 
George  W.  Pleasants, 
Lyman  Lacey. 

To  the  Third  District— Springfield: 
Oliver  L.  Davis, 
Chauncey  L.  Higbee, 
David  McCulloch. 

To  the  Fourth  District— Mt.  Vernon : 

David  J.  Baker, 
George  W.  Wall, 
Thomas  S.  Casey. 


*At  a  general  judicial    election   held  on  the  6th  day  of  June,  1879,  all   the 
judges  of  the  circuit  courts  in  the  State  were  elected  for  the  term  of  six  years. 


OASES 


SUPREME  COURT  OF  ILLINOIS. 


CENTRAL  GRAND  DIVISION. 

JANUARY    TERM,   1879. 


John  McCord,  Admr. 

v. 
John  N.  McKinley. 

1.  Administration — widow's  award — passes  title  to  her.  Where  a  widow's 
award  exceeds  the  appraised  value  of  the  personal  property,  and  she  elects  in 
writing  to  take  the  personal  property  at  its  appraised  value  in  lieu  of  the 
specific  articles,  and  the  balance  in  money,  and  files  her  receipt  therefor  as 
administratrix,  which  is  approved  by  the  county  court,  the  title  to  the  personal 
estate  will  be  vested  in  her  as  her  sole  and  separate  property  forever,  except 
that  it  may  in  a  certain  event  be  charged  with  the  payment  of  the  funeral 
expenses,  and  upon  her  death  it  will  pass  to  her  administrator. 

2.  If  the  estate  is  insolvent,  the  widow's  allowance  will  be  encumbered  with 
the  payment  of  the  funeral  expenses,  and  if  the  estate  consists  of  personal 
property  only,  and  it  is  barely  sufficient,  when  taken  at  its  appraised  value, 
to  meet  her  award,  she  will  be  required  to  pay  the  funeral  expenses  before  she 
is  entitled  to  receive  the  property,  but  it  is  otherwise  if  the  intestate  leaves 
real  estate  sufficient  to  pay  all  his  debts. 

Appeat,  from  the  Circuit  Court  of  DeWitt    county ;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 
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Opinion  of  the  Court. 

Mi*.  E.  H.  Palmer,  for  the  appellant. 
Messrs.  Fuller  &  Graham,  for  the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  replevin,  brought  by  John  McCord, 
administrator  de  bonis  non  of  the  estate  of  Frank  Huffman, 
deceased,  to  recover  the  possession  of  certain  property  which 
the  plaintiff  claimed  belonged  to  the  estate.  The  defendant, 
who  was  administrator  of  the  estate  of  Mary  E.  Huffman, 
claimed  the  property  as  assets  of  her  estate,  and  the  court, 
before  whom  the  cause  was  tried  without  a  jury,  so  found. 

The  facts  are,  that  Frank  P.  Huffman  died  intestate  April 
23,  1876,  leaving  him  surviving  Mary  E.  Huffman,  his  widow, 
but  no  children;  that  the  widow  took  out  letters  of  adminis- 
tration on  the  estate  August  5,  1876,  and  filed  bond,  which 
was  approved.  Appraisers  were  appointed  by  the  county 
court,  who  appraised  the  personal  property  of  the  estate  and 
estimated  the  value  of  property  allowed  to  the  widow  as  her 
award.  The  appraisement  bill  and  estimate  were  filed  and 
approved  August  22,  1876.  The  appraisement  bill  amounted 
to  $681.65,  and  the  widow's  award  amounted  to  the  sum  of 
$843.  The  administratrix  filed  an  inventory  of  the  real  and 
personal  property  of  the  deceased,  which  was  approved.  On 
the  21st  day  of  August,  1876,  the  widow  filed  a  paper  known 
as  the  "  Widow's  relinquishment,"  and  selected  all  the  per- 
sonal property  of  her  deceased  husband  as  her  special  set-off 
and  receipted  for  the  same,  which  was  approved  by  the  county 
court.  The  administratrix  published  a  notice  to  adjust  claims, 
but,  before  the  day  named,  and  on  September  23,  1876,  she 
died  intestate,  leaving  no  issue.  It  also  appears  that  the 
estate  of  Frank  Huffman  was  indebted  in  about  the  sum  of 
$300,  besides  funeral  expenses  unpaid  amounting  to  $30. 

After  the  death  of  Mary  E.  Huffman  the  defendant  was 
appointed  administrator  of  her  estate,  and  took  possession  of 
the  property  in  question  as  assets  of  the  estate. 
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Opinion  of  the  Court. 


Under  the  facts,  which  are  not  controverted,  it  is  contended, 
first,  that  Mary  E.  Huffman  obtained  no  title  to  the  property 
for  the  reason  that  the  appraisement  is  void,  and  this  is  predi- 
cated upon  the  alleged  ground  that  one  of  the  appraisers  was 
surety  on  the  bond  of  the  administratrix.  This  question  does 
not  seem  to  have  been  raised  or  considered  in  the  circuit  court, 
and  it  does  not  arise  here,  for  the  reason  the  record  does  not 
show  who  was  surety  upon  the  bond  of  the  administratrix. 
The  question  will  not,  therefore,  be  considered,  as  it  is  not 
presented  by  this  record. 

We  now  come  to  the  real  question  in  the  case,  and  that  is 
whether  the  widow,  Mary  E.  Huffman,  acquired  title  to  the 
property  under  sec.  74,  chap.  3,  Kev.  Stat.  1874,  p.  117,  which 
provides,  that  "  the  widow,  residing  in  this  State,  of  a  deceased 
husband  whose  estate  is  administered  in  this  State,  whether 
her  husband  died  testate  or  intestate,  shall,  in  all  cases,  in 
exclusion  of  debts,  claims,  charges,  legacies  and  bequests, 
except  funeral  expenses,  be  allowed  as  her  sole  and  exclusive 
property  forever,"  (then  follows  a  list  of  articles,)  "which 
shall  be  known  as  the  widow's  award;  or  the  widow  may,  if 
she  elect,  take  and  receive,  in  lieu  of  the  foregoing,  the  same 
personal  property,  or  money  in  place  thereof,  as  is  or  may 
be  exempt  from  execution  or  attachment  against  the  head  of 
a  family  residing  with  the  same." 

Section  75  of  the  same  statute  provides,  that  it  shall  be  lawful 
for  the  widow  to  elect  whether  she  will  take  the  specific  arti- 
cles set  apart  to  her,  or  take  the  amount  thereof  out  of  other 
personal  property  at  the  appraised  value,  or  whether  she  will 
take  the  amount  in  money,  or  she  may  take  a  part  in  money 
and  the  balance  in  property. 

Under  this  section  the  widow  elected  to  take  the  personal 
property  named  in  the  appraisement  bill  at  the  appraised  value, 
and  the  balance  of  her  award  in  money.  She  receipted  for  the 
personal  property,  and  her  action  was  ratified  and  approved  by 
the  court.  Now,  unless  the  statute  is  to  be  disregarded,  the  title 
to  the  property  vested  in  the  widow  as  her  sole  and  separate 
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Opinion  of  the  Court. 

property  forever,  except  it  might  in  a  certain  contingency  be 
charged  with  the  payment  of  the  funeral  expenses,  as  the  lan- 
guage of  the  statute  is  susceptible  of  no  other  or  different  con- 
struction. She  did  all  the  law  required  to  vest  the  title  of  the 
property  in  her.  She  elected  to  take  it  at  its  appraised  value; 
she  receipted  for  the  same,  and  the  county  court  approved  her 
action.  We  know  of  nothing  more  the  widow  could  do  to 
claim  the  benefit  of  the  statute  which  gives  her  the  right  to 
the  property,  than  was  done  by  her  in  this  case. 

A  statute  providing  for  an  allowance  to  a  widow,  similar  to 
our  present  statute,  has  been  in  force  in  this  State  for  many 
years.  In  York  v.  York,  38  111.  522,  the  statute  came  before 
the  court  for  construction,  and  it  was  there  held  that  the  legal 
title  to  the  specific  articles  allowed  to  the  widow  upon  the 
death  of  her  husband  vests  in  her,  and  not  in  the  personal 
representatives  of  the  husband.  It  is  there  said:  "The  lan- 
guage of  the  act  is  emphatic,  and  declares,  in  the  most  express 
terms,  that  the  specific  articles  in  exclusion  of  creditors  shall 
be  the  sole  and  exclusive  property  of  the  widow  forever." 
What  was  said  in  the  case  cited  has  reference,  it  is  true,  to  the 
specific  articles  named  in  the  statute,  but  it  is  likewise  appli- 
cable to  a  case  where  the  widow  has  elected  to  take  personal 
property  at  the  appraised  value  in  lieu  of  such  articles,  and 
the  personal  property,  when  taken,  receipted  for  and  received 
by  the  widow,  stands  on  the  same  footing  as  the  specific 
articles. 

The  allowance  to  the  widow,  under  the  old  statute,  was 
made  in  all  cases  in  exclusion  of'all  creditors,  while  under  our 
present  statute  funeral  expenses  seem  to  be  excepted,  and  the 
question  arises,  whether  the  fact  that  a  portion  of  the  funeral 
expenses  had  not  been  paid  gave  the  administrator  de  bonis 
no7i  the  right  to  recover  the  possession  of  this  property.  If 
an  estate  was  insolvent  there  does  not  seem  to  be  any  doubt 
but  the  widow's  allowance  would  be  encumbered  with  the  pay- 
ment of  the  funeral  expenses;  and  if  the  estate  consisted  of 
personal  property  barely  sufficient,  when  taken  at  the  appraised 
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value,  to  pay  her  award,  before  she  would  be  entitled  to  re- 
ceive the  property  she  would  be  required  to  pay  the  funeral 
expenses.  She  would  have  the  right  to  the  property  to  the 
exclusion  of  all  creditors  except  those  who  had  claims  for 
funeral  expenses.  But  where  an  estate  is  entirely  solvent, 
there  being  property  sufficient  to  pay  the  widow's  award  and 
all  the  creditors,  we  do  not  understand  that  the  widow  could 
be  required  to  pay  the  funeral  expenses  before  receiving  her 
award  in  property  of  the  estate  at  the  appraised  value.  In 
such  case  she  would  be  entitled  to  her  whole  allowance  or 
award  in  money,  or  property  at  the  appraised  value,  as  she 
might  elect. 

It  appears  that  the  widow,  while  acting  as  administratrix, 
filed  an  inventory,  which  shows  110  acres  of  land  in  DeWitt 
county  belonging  to  the  estate,  which  is  doubtless  ample  to  sat- 
isfy all  claims  of  every  description  existing  against  the  estate, 
and  leave  a  large  balance  in  the  hands  of  the  administrator. 
At  all  events,  so  long  as  it  appears  there  is  other  property 
belonging  to  the  estate  which  may  be  and  doubtless  is  ample 
to  liquidate  the  funeral  expenses,  no  reason  exists  for  pursu- 
ing the  property  which  was  taken  by  the  widow  as  her  award. 
Suppose  this  property  was  taken  from  the  widow's  estate  and 
applied  by  the  administrator  de  bonis  non  in  payment  of 
funeral  expenses,  and  other  claims  against  the  estate  which  he 
represents, — the  defendant,  who  represents  the  estate  of  the 
widow,  would  be  entitled  to  recover  from  the  estate  of  Frank 
Huffman  the  amount  of  the  widow's  award;  so  that,  in  the 
end,  nothing  would  be  gained  by  the  plaintiff.  But  we  do 
not  think,  under  the  facts  appearing  in  this  record,  the  plain- 
tiff was  entitled  to  the  possession  of  the  property.  The  title 
had  passed  to  the  widow  of  Frank  Huffman,  deceased,  and  her 
administrator  was  lawfully  in  the  possession  and  control  of 
the  property.   % 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Elias  Williams  et  al. 

v. 

Marshall  P.  Ayers  et  al 

Supreme  Court — jurisdiction  of 'writs  of  error  in  chancery  cases.  Since  the  act 
of  June  2,  1877,  amendatory  of  the  Practice  act,  went  into  force,  this  court  has 
no  jurisdiction  to  issue  writs  of  error  to  the  circuit  courts  in  chancery  cases. 
The  writ  should  issue  from  the  Appellate  Court. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county ; 
the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  Oscar  A.  DeLeuw,  for  the  plaintiifs  in  error. 

Messrs.  Dummer,  Brown  &  Kussell,  for  the  defendants 
in  error. 

Per  Curiam:  This  is  a  writ  of  error  from  this  court  to  the 
circuit  court  of  Morgan  county.  The  writ  was  sued  out  on  the 
22d  day  of  December,  1877,  and  the  record  was  filed  here  on 
the  2d  day  of  the  following  January.  The  decree,  the  reversal 
of  which  is  sought,  was  rendered  by  the  circuit  court,  in  a  chan- 
cery suit,  on  the  3d  day  of  February,  1877,  upon  a  bill  filed  to 
foreclose  a  mortgage.  The  law  has  not,  since  the  act  of  June 
2,  1877,  amendatory  of  the  Practice  act,  went  in  force,  vested 
this  court,  in  chancery  suits,  with  jurisdiction  to  issue  writs 
of  error  to  the  circuit  courts.  Young  et  al.  v.  Stearns  et  al. 
91  111.  221,  and  Fleisehman  v.  Walker  et  al.  id.  318.  The 
writ  should  have  issued  from  the  Appellate  Court. 

The  writ  of  error  is  quashed. 

Writ  of  error  quashed. 
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J.  J.  Beistow  et  al. 

v. 
H.  H.  Catlett  et  al. 

1.  Oral  contemporaneous  agreement  varying  note.  An  oral  agreement, 
made  at  the  time  of  the  execution  of  a  promissory  note,  that  the  same  might 
be  paid  by  a  transfer  of  a  certain  patent  right  for  the  State  of  Iowa,  can  not 
be  pleaded  to  vary  the  terms  of  the  note. 

2.  Costs — in  Supreme  Court.  Where  the  only  error  in  the  record  is  obviated 
or  cured  by  a  remittitur  of  a  part  of  the  judgment  in  this  court,  the  judgment 
will  be  affirmed,  and  all  the  costs  accruing  in  this  court  to  the  date  of  entering 
the  remittitur  will  be  taxed  to  the  appellee. 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Eden  &  Claek,  and  Messrs.  Shinn  &  Smyser, 
for  the  appellants. 

Mr.  J.  Meeker,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  on  a  promissory  note.  To  the 
declaration,  which  is  in  the  usual  form,  defendants  pleaded 
two  pleas:  First,  the  general  issue;  and  second,  a  special  plea, 
in  which  it  is  set  forth  with  sufficient  precision,  that  the  note 
declared  on  was  given  in  renewal  of  other  notes  given  for  cer- 
tain territory  for  a  patent  "  washing  machine,"  and  in  consid- 
eration thereof  plaintiffs  agreed  and  promised  defendants  to 
accept  in  full  payment  of  the  new  note  a  certain  interest  in  a 
patent  right  for  "  pruning  shears,"  which  interest  was  to  in- 
clude the  State  of  Iowa,  when  the  same  should  be  issued  to 
defendant  Bristow,  whose  application  was  then  pending  before 
the  commissioners  of  patents;  and  that  afterwards  such  patent 
was  issued  to  defendant,  and,  thereupon,  defendants  tendered 
to  plaintiffs  a  good  and  sufficient  deed  for  such  patent  for  the 
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territory  embraced  in  the  State  of  Iowa,  and  that  they  are 
still  ready  and  willing  to  deliver  the  same. 

Issue  was  joined  on  the  first  plea,  and  a  demurrer  interposed 
to  the  special  plea,  which  was,  by  the  court,  sustained.  De- 
fendants elected  to  stand  by  their  second  plea,  and,  on  the 
trial  on  the  general  issue,  judgment  was  rendered  in  favor 
of  plaintiffs  for  $731.25.  The  case  is  brought  to  this  court 
by  defendants  by  appeal.  The  principal  question  made  is  as 
to  the  decision  of  the  court  sustaining  the  demurrer  to  the 
special  plea. 

It  will  be  observed  it  is  not  averred  in  the  special  plea 
there  has  been  any  failure  of  the  consideration  of  the  note 
which  is  the  subject  of  litigation  between  the  parties.  Ac- 
cording to  the  averments  of  the  plea,  it  was  given  in  renewal 
of  a  former  note  to  which  it  is  not  alleged  there  was  any  de- 
fence. But  the  substance  of  the  defence  is,  as  set  forth  in 
the  plea,  that  by  contemporaneous  oral  agreement  plaintiffs 
agreed  to  accept  in  payment  of  the  new  note  an  interest  in  a 
certain  patent  right  for  "  pruning  shears,"  which  interest  was 
to  include  all  the  territory  of  the  State  of  Iowa.  That  was  not 
the  written  agreement  to  which  the  parties  had  given  their  con- 
sent. The  note,  by  its  terms,  was  payable  in  money,  and  it  is 
not  understood  how  its  terms  could  be  changed  or  varied  by 
contemporaneous  oral  agreement.  If  plaintiffs  were  indebted 
to  defendants  for  a  patent  right  or  any  thing  else,  it  might 
have  been  pleaded  as  a  set-off  to  anything  that  might  be  due 
to  plaintiffs  on  the  note  in  suit,  but  that  was  not  done. 

It  is  conceded  the  judgment  rendered  in  the  circuit  court 
was  in  excess  of  the  ad  damnum  in  the  declaration,  but  as  a 
remittitur  has  now  been  entered,  there  is  now  no  error  in  the 
record,  and  the  judgment  will  be  affirmed  in  the  sum  of  $699.25. 

As  there  was  error  in  the  record  before  the  remittitur  was 
entered,  all  costs  accruing  in  the  case  to  the  date  of  entering 
the  same  will  be  taxed  to  appellees. 

Judgment  affirmed. 
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The  Decatur  Gas  Light  and  Coke  Company 

v. 

Gilbert  Howell. 

Former  recovery — when  a  bar  to  second  suit.  A  recovery  of  damages  for 
the  deterioration  in  the  value  of  the  plaintiffs  premises  by  the  erection  and 
maintenance  of  gas  works  in  the  vicinity,  polluting  the  water  of  the  plaintiff, 
is  a  bar  to  any  further  prosecution  for  the  same  cause,  and  it  is  error  to 
refuse  proof  of  such  former  recovery  in  a  second  action  for  a  continuance  of 
the  injury. 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Crea  &  Ewing,  for  the  appellant. 

Mr.  J.  S.  Post,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

This  was  an  action  on  the  case,  by  appellee  against  appel- 
lant. 

The  declaration  contains  two  counts.  In  the  first  it  is 
alleged  that  the  plaintiff  was,  before  the  committing  of  the 
grievances  complained  of,  and  still  is,  lawfully  possessed  of 
certain  dwelling  premises  of  great  value,  and  was  in  the  enjoy- 
ment of  pure  water  flowing  from  a  fountain  above  said  prem- 
ises, through  veins  and  apertures  underneath  and  near  the 
surface  of  the  earth,  unto  and  into  said  premises,  in  sufficient 
quantity  for  plaintiff's  family  and  cattle,  and  for  manufactur- 
ing and  steam  power;  that  the  defendant  was,  during  all  that 
time,  possessed  of  certain  premises  used  as  gas  works,  situated 
over  and  near  said  veins  of  water,  and  higher  up  the  stream 
than  the  premises  of  the  plaintiff;  that  the  defendant  know- 
ingly continued  to  injure  the  plaintiff  in  the  enjoyment  of  his 
premises,  to- wit,  on  the  28th  day  of  April,  A.  D.  1876,  and 
on  divers  other  days  from  that  time  to  the  commencement  of 
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the  suit,  by  depositing  upon  the  ground  and  into  excavations 
in  the  earth  made  by  the  defendant's  servants,  near  the  veins 
through  which  the  water  so  flowed,  as  aforesaid,  higher  up  on 
the  stream  than  the  premises  of  the  plaintiff,  divers  noxious 
substances,  which  penetrated  the  earth  surrounding  said  veins, 
and  spoiled  the  water  flowing  therein,  and  thereby  rendered 
the  water  unfit  for  use  and  offensive  to  taste  and  smell,  and 
depreciated  the  value  of  said  premises,  etc. 

The  second  count  is  for  a  like  injury  to  the  water  of  a  stream 
or  water  course  flowing  through  said  premises,  by  similar 
noxious  articles  being  cast  in  said  stream  and  into  pits  and 
excavations  made  by  the  servants  of  the  defendant  into  the 
earth,  by  said  stream  or  water  course;  and  also  for  the  pollu- 
tion of  the  water  flowing  through  veins  and  apertures  in  the 
earth,  as  in  the  first  count,  with  like  depreciation  of  value  of 
the  premises. 

There  was  a  plea  of  the  general  issue,  and  an  agreement 
that  all  matters  which  would  be  competent  testimony  under 
special  pleas  properly  pleaded,  might  be  given  in  evidence 
under  that  plea. 

On  the  trial,  the  jury  returned  a  verdict  for  the  plaintiff, 
assessing  his  damages  at  $23.87.  Motion  for  a  new  trial  was 
made  by  the  defendant  and  overruled  by  the  court,  and  judg- 
ment was  rendered  on  the  verdict  of  the  jury. 

We  shall  examine  but  a  single  question  arising  on  the 
record. 

Appellant  offered  to  prove  a  former  recovery  for  deprecia- 
tion to  the  value  of  the  property  of  appellee,  caused  by  the 
erection  and  maintenance  of  appellant's  gas  works,  as  they 
now  are, — their  continuance  being  the  sole  basis  on  which  the 
recovery  in  the  present  case  can  be  predicated.  There  is  no 
question  but  that  the  offered  proof  sufficiently  identified  the 
parties,  and  the  subject  matter  of  litigation.  The  court  re- 
jected the  evidence,  and  the  question  is,  was  this  ruling  right. 

Ottawa  Gas  Light  and  Coke  Co.  v.  Graham,  28  111.  73,  is 
authority  for  the  position  that  it  was  competent  to  recover,  in 
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the  first  suit,  for  the  difference  in  value  of  the  property,  owing 
to  the  erection  of  gas  or  other  offensive  structures  in  its  vicin- 
ity. And  in  Illinois  Central  Railroad  Co.  v.  Grabill,  50  111. 
241,  it  was  held,  if  the  damages  recovered  were  for  deteriora- 
tion in  the  value  of  plaintiffs  property,  such  recovery  would 
be  a  bar  to  any  further  prosecution  for  the  same  cause.  Chi- 
cago and  Pacific  Railroad  Co.  v.  Stein,  75  111.  42. 

We  think  the  court  erred  in  rejecting  the  evidence  offered, 
and  for  that  error  the  judgment  will  be  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


The  City  of  Quincy 


Chicago,  Burlington  and  Quincy  Railroad  Company. 

1.  Municipal  corporation — power  to  allow  railroad  track  in  streets.  It  is 
well  settled  in  this  State,  that  a  city  may  authorize  the  laying  of  railroad 
tracks  in  its  streets,  and  where  a  city,  under  a  r^olution  adopted,  conveys  a 
street  absolutely  to  a  railway  company,  the  resolution  and  deed  will  give  the 
company  the  right  to  construct,  maintain  and  operate  its  tracks  upon  the  street, 
even  if  invalid  to  pass  the  entire  dominion  in  the  street,  and  when  such  right 
is  exei*cised,  the  city  can  not  resume  the  grant  to  the  exclusion  of  the  company. 

2.  Same — publication  of  resolution  presumed  from  long  acquiescence.  The  re- 
cognition by  a  city  for  over  twenty  years  of  a  resolution  granting  a  right  to 
lay  railroad  tracks  in  certain  streets  as  being  in  force,  and  its  acquiescence 
thereunder,  affords  presumptive  evidence  of  its  due  publication,  if  such  proof 
were  necessary  to  give  it  force. 

3.  Same — mode  of  granting  right  to  lay  railroad  track  in  streets.  Although  a 
city  charter  may  provide  that  the  city  council  shall  have  power  to  make  all 
ordinances  necessary  and  proper  for  carrying  into  execution  the  powers  specified 
in  the  act,  the  action  of  the  city  council,  though  in  the  form  of  a  resolution,  in 
connection  with  its  deed  granting  the  use  of  streets  for  railroad  tracks,  will 
be  a  sufficient  grant  of  permission  to  so  use  the  streets. 

Appeal  from  the  Circuit  Court  of  Adams  county  ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 
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Mr.  William  W.  Berry,  for  the  appellant. 

Mr.  O.  H.  Browning,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  commenced  by  the  City  of 
Quincy  against  the  Chicago,  Burlington  and  Quincy  Railroad 
Company,  on  the  18th  day  of  October,  1878,  to  recover  the 
possession  of  property  described  in  the  declaration. 

The  property  sued  for  consists  of  parts  of  streets  and  alleys 
dedicated  to  the  city  in  trust  for  the  uses  and  purposes  ex- 
pressed or  intended  by  the  former  owners,  by  force  of  the  stat- 
ute in  that  regard,  by  being  designated  upon  plats  of  additions 
made  to  the  city  by  said  owners,  as  streets  and  alleys,  one  of 
which  plats  was  recorded  April  23,  1836,  and  the  other, 
August  25,  1855. 

The  city,  on  July  25,  1855,  conveyed  to  the  Northern  Cross 
Railroad  Company  all  the  property  in  controversy.  In  the 
same  year,  the  Chicago,  Burlington  and  Quincy  Railroad 
Company,  by  proper  conveyances,  acquired  all  the  right  and 
interest  of  the  Northern  Cross  Railroad  Company  in  the  prop- 
erty, and  took  immediate  possession  thereof  and  laid  its  rail- 
road track  thereon,  and  has  ever  since  had  the  undisturbed 
possession  and  use  of  the  same,  occupying  it  in  part  with  its 
railroad  tracks,  in  part  by  a  stone  machine  shop,  and  in  part 
by  stock-yards. 

The  conveyance  from  the  city  to  the  Northern  Cross  Rail- 
road Company  was  authorized  by  an  act  of  the  legislature 
passed  January  17,  1855,  (Private  Laws  1855,  p.  67,)  and  by  a 
resolution  of  the  city  council  passed  on  July  24,  1855,  From 
1855  till  the  commencement  of  this  suit  in  October,  1878,  the 
city  assessed  and  collected  taxes  on  the  property  from  the  de- 
fendant. 

The  court  below,  upon  a  trial  without  a  jury,  found  the 
defendant  not  guilty,  and  rendered  judgment  in  its  favor,  and 
the  plaintiff  appealed. 
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It  is  contended  by  appellant,  that  the  city  had  no  power  to 
convey  away  its  streets  absolutely;  that  the  legislature  was  not 
competent  to  give  to  it  such  authority;  and  that,  therefore, 
the  absolute  conveyance  in  fee  to  the  defendant  of  the  property 
in  controversy,  consisting  of  parts  of  streets  and  alleys,  by  the 
city  in  pursuance  of  an  act  of  the  legislature,  was  invalid.  It 
is  not  necessary,  for  the  defence  to  this  suit,  to  maintain  the 
existence  of  such  a  power,  or  the  validity  of  that  conveyance 
in  its  full  extent. 

It  is  well  settled  in  this  State,  that  a  city  may  authorize  the 
laying  of  railroad  tracks  in  its  streets.  The  conveyance  here, 
taken  in  connection  with  the  resolution,  undoubtedly  gave  to 
the  defendant  authority  to  construct  and  maintain  and  operate 
its  railroad  tracks  upon  the  streets  embraced  therein.  If  they 
are  not  effective  to  the  whole  extent  they  purport,  of  vesting 
the  railroad  company  with  the  full  and  exclusive  dominion 
over  the  parts  of  streets  assumed  to  be  conveyed,  they  may 
be  held  operative  to  the  extent  the  city  had  power,  to-wit:  to 
give  to  the  company  the  right  to  construct,  maintain  and 
operate  its  railroad  tracks  in  the  streets.  Such  right,  at  least, 
then,  having  been  given  by  the  resolution  of  the  city  council 
and  the  conveyance,  the  railroad  company  entered  thereunder 
and  have  occupied  the  premises  ever  since  as  a  right  of  way 
of  their  road,  and  the  city  can  not  resume  the  use  of  the  streets 
to  the  exclusion  of  the  railroad  company;  and,  consequently, 
can  not  maintain  this  suit  of  ejectment  to  oust  the  company 
from  their  possession. 

It  was  objected  to  the  introduction  of  the  resolution  of  the 
city  council  in  evidence,  that  proof  had  not  been  made  of  its 
publication  in  a  newspaper  published  in  the  city — the  city 
charter  requiring  all  ordinances  to  be  so  published,  and  pro- 
viding that  they  should  not  be  in  force  until  they  should  have 
been  so  published — and  its  admission  in  evidence  without  such 
proof  is  assigned  for  error.  The  recognition  by  the  city  for 
such  a  length  of  time  of  the  resolution  as  being  in  force,  and 
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its  acquiescence  thereunder,  would  be  presumptive  evidence 
of  its  publication,  if  that  were  necessary  to  give  it  force. 

It  is  objected,  too,  that  the  resolution  is  not  an  ordinance; 
and  that  the  city  was  only  authorized  to  legislate  in  reference 
to  its  streets  and  alleys  by  ordinances.  All  the  foundation 
for  this  objection  is,  the  provision  in  the  city  charter  that 
"The  city  council  shall  have  power  to  make  all  ordinances 
which  shall  be  necessary  and  proper  for  carrying  into  execu- 
tion the  powers  specified  in  this  act."  The  action  of  the  city 
council,  though  in  the  form  of  a  resolution,  we  regard,  with 
the  conveyance  made  by  the  city,  as  a  sufficient  grant  of  pos- 
session by  the  city  to  the  defendant  for  the  purpose  of  con- 
structing, maintaining  and  operating  its  railroad  tracks,  as 
before  stated. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Charles  E.  Lippincott  et  al. 

v. 

The  Town  of  Pana  et  al 

1.  Municipal  bonds — not  authorized  by  power  to  donate  to  railroad.  It  has. 
been  held,  where  a  law  authorizes  the  donation  of  money  by  a  municipal  cor- 
poration to  aid  in  the  construction  of  a  railroad,  and  provides  for  levying  a 
tax  to  raise  the  amounts  donated  as  they  become  due,  neither  the  municipal 
corporation,  nor  its  officers,  have  power  to  borrow  money  or  to  issue  bonds  in 
payment  of  such  donation,  and  bonds  issued  in  payment  thereof  are  void. 

2.  Same — steps  preliminary  to  election  must  be  observed.  Under  a  charter  of  a 
railway  company  authorizing  any  town  to  donate  to  the  company  any  sum  not 
exceeding  $30,000,  upon  an  affirmative  vote  at  an  election  to  be  held  for  the  pur- 
pose, and  providing  that  no  such  election  should  be  held  until  the  company 
should  file  with  the  county  and  town  clerks  a  proposition  to  the  inhabitants  of  the 
town,  and  publish  the  same,  such  proposition  is  a  necessary  preliminary  step 
to  the  calling  of  an  election,  and  where  the  sum  of  $100,000  was  voted  by  a 
town  as  a  donation,  without  such  initiatory  step  to  the  election,  it  was  held, 
that  the  donation  could  not  be  sustained  under  the  power  given  in  such 
charter. 
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3.  Same — issued  on  illegal  election  are  void.  Where  an  amendment  to  a  rail- 
road charter  authorizes  a  subscription  or  donation  by  towns  in  aid  of  the  road, 
upon  an  affirmative  vote  of  the  people,  at  an  election  to  be  held  and  conducted, 
and  returns  thereof  to  be  made,  as  in  general  elections,  an  election  conducted 
as  a  special  town  meeting,  presided  over  by  a  moderator,  and  not  held  by  three 
judges,  as  under  the  general  Election  law  is  required,  will  be  a  nullity,  and 
confer  no  power  to  issue  bonds  of  the  town  in  payment  of  the  subscription  or 
donation  voted,  and  such  bonds,  if  issued,  will  be  void. 

4.  Same — when  may  be  ratified.  If  municipal  bonds  are  issued  without 
authority  of  law,  and  are,  therefore,  void,  the  subsequent  levy  of  taxes  and 
payment  of  interest  thereon  will  not  render  them  valid,  even  in  the  hands  of 
innocent  purchasers,  but  it  is  otherwise  if  the  bonds  are  voidable  only  for 
irregularity  in  the  election  or  their  issue. 

5.  Same — recitals  in,  when  no  protection.  Where  there  is  an  entire  absence 
of  power,  as  distinguished  from  a  defective  execution  of  a  power,  the  recitals 
of  those  invested  with  the  ministerial  duty  of  issuing  municipal  bonds  will 
afford  no  protection  to  even  bona  fide  holders  for  value  of  such  bonds,  and  such 
holders  are  bound  to  take  notice  of  the  want  of  authority  to  issue  them. 

6.  Municipal  donation — when  invalid,  not  saved  by  new  constitution.  The 
saving  clause  in  the  section  of  the  constitution  of  1870,  which  prohibits  muni- 
cipal subscription  or  donation  to  private  corporations,  applies  only  when  the 
subscription  or  donation  had  been  authorized  by  vote  under  then  existing  laws 
prior  to  the  adoption  of  that  instrument.  A  donation  voted  at  an  election 
which  was  void,  can  not  be  consummated  and  carried  into  effect  after  the 
adoption  of  the  constitution  which  takes  away  the  power. 

7.  Election — when  void.  An  election  is  not  void  although  held  by  persons 
who  are  not  officers  de  jure,  if  they;  are  officers  de  facto,  and  act  in  good  faith 
under  color  of  authority.  Where  an  election  is  required  by  law  to  be  held  and 
conducted  the  same  as  in  general  elections,  which  law  requires  three  judges  of 
election  and  two  clerks,  and  the  election  is  held  by  one  acting  in  the  capacity 
of  moderator  of  a  town  meeting,  with  but  one  clerk,  it  will  be  absolutely  void, 
and  can  not  form  the  basis  upon  which  any  rights  can  be  created  or  enforced. 

Appeal  from  the  Appellate  Court  of  the  Third  District; 
the  Hon.  Chauncey  L.  Higbee,  presiding  Justice,  and  the 
Hon.  Oliver  L.  Davis  and  Hon-.  Lyman  Lacey,  Justices. 

This  was  a  bill  by  the  town  of  Pana  and  others,  tax-payers, 
against  Charles  E.  Lippincott,  State  Auditor,  the  State  Treas- 
urer, county  clerk  and  collector  of  Pana,  in  the  circuit  court 
of  Christian  county.  Its  object  was  to  enjoin  the  assessment 
and  collection  of  any  tax  to  pay  the  interest  on  bonds  issued 
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by  the  town  of  Pana  to  the  Springfield  and  Illinois  South- 
eastern Eailroad  Company,  with  a  prayer  that  the  bonds  might 
be  declared  void. 

The  circuit  court,  the  Hon.  H.  M.  Vandeveer,  Judge, 
presiding,  dissolved  the  temporary  injunction  and  dismissed 
the  bill.  Prom  this  decree  the  complainants  prayed  and  per- 
fected an  appeal  to  the  Appellate  Court  of  the  Third  District- 
That  court,  at  its  November  term,  1877,  reversed  the  decree, 
with  directions  that  the  circuit  court  grant  the  prayer  of  the 
bill.  From  this  decree  the  defendants  in  the  original  bill 
prosecuted  this  appeal. 

Messrs.  Thornton  &  Hamlin,  Mr.  J.  W.  Kitchell,  and 
Mr.  J.  C.  Essick,  for  the  appellants. 

Messrs.  Henry  &  Dove,  for  the  appellees. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

The  Pana,  Springfield  and  Northwestern  Railroad  Company 
was  incorporated  February  16,  1865.  Priv.  Laws  1865,  vol. 
2,  p.  192.  The  charter  of  said  corporation  was  amended 
April  15,  1869.     Priv.  Laws  1869,  vol.  3,  p.  330. 

The  substance  of  the  original  act  and  amendment  thereto, 
as  regards  the  matter  of  subscriptions  to  the  capital  stock  of 
said  company  by  townships,  was  to  the  effect  that  any  town 
in  any  county  which  had  adopted  township  organization  might 
subscribe  to  its  capital  stock,  in  any  sum  not  exceeding 
$ 50,000,  if  authorized  by  a  vote  of  the  people,  but  that  no 
such  vote  should  be  taken  unless  at  a  regular  election  for 
town  or  county  officers.  No  power  was  given  to  townships  to 
make  donations  to  the  corporation. 

As  the  bonds  here  in  controversy  were  voted  and  issued  as 
a  donation  and  not  as  a  subscription,  and  amounted  to  $100,- 
000,  and  there  is  no  pretence  they  were  voted  at  a  regular 
election  for  town  or  county  officers,  and  as  they  do  not  purport 
to  have  been  issued  under  or  by  virtue  of  either  said  charter 
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or  amendment,  it  is  not  perceived  either  of  said  acts  shed  ma- 
terial light  upon  the  matter  of  the  validity  of  these  bonds. 

The  act  to  incorporate  the  Illinois  Southeastern  Railway 
Company  was  passed  February  25,  1867.  Priv.  Laws  1867, 
vol.  2,  p.  750. 

Sections  9  and  10  of  said  charter  empowered  any  town  in 
any  county  under  township  organization  to  donate  to  said 
company  any  amount,  not  to  exceed  $30,000,  if  a  majority  of 
all  the  votes  cast  be  for  such  proposition,  at  an  election  which 
should  be  held,  canvassed  and  returned  as  other  regular  town 
elections.  It  was  also  required,  no  such  election  should  be 
held  until  the  directors  of  said  company  had  filed  a  proposi- 
tion to  the  inhabitants  of  said  town  with  the  county  clerk  of 
the  county  wherein  such  town  was  situated,  and  a  copy  of  the 
same  with  the  clerk  of  the  town,  and  that  if  there  was  a  news- 
paper published  iu  said  county,  then  said  proposition  should 
be  published  in  full  in  the  same.  Said  statute,  after  providing 
for  the  posting  of  notices  of  the  time  and  place  of  such  elec- 
tion, and  making  other  provisions  in  reference  thereto,  con- 
tained this  requirement:  "And  such  county  clerk  shall,  upon 
the  application  of  the  company,  after  the  donation  so  voted  by 
any  such  town  shall  have  become  due  or  payable,  under  the 
terms  and  conditions  of  the  proposition  upon  which  said  elec- 
tion was  ordered,  compute  and  assess  upon  all  the  taxable 
property  in  said  town  an  amount  sufficient  to  pay  such  dona- 
tion, or  any  part  or  installment  of  the  same  so  then  being  due 
and  payable,  which  taxes  so  assessed  shall  be  collected  as  other 
taxes,  and  the  taxes  so  collected  shall  be  paid  to  the  treasurer 
of  said  company. " 

In  Town  of  Middleport  v.  JStna  Life  Ins.  Co.  82  111.  562, 
it  was  held  by  this  court  that  where  a  law  authorizes  the  dona- 
tion of  money  by  a  municipal  corporation  to  aid  in  the  con- 
struction of  a  railroad,  and  provides  for  levying  a  tax  to  raise 
the  amount  to  be  donated,  then  neither  such  municipal  corpo- 
ration nor  its  officers  have  power  to  borrow  money  or  to  issue 
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bonds  in  payment  of  such  donation,  and  that  bonds  issued  in 
payment  thereof  are  void. 

Moreover,  the  sum  here  claimed  as  donated  is  $100,000, 
whereas  the  act  expressly  limited  the  amount,  and  required  it 
should  not  exceed  $30,000;  aud  it  clearly  appears  the  directors 
of  the  company  did  not  make  a  proposition  to  the  inhabitants 
of  the  town,  as  required  by  the  enabling  act,  and  by  that  act 
they,  and  they  alone,  had  power  to  initiate  the  election.  We 
think  it  manifest  this  donation  can  not  be  held  valid  by  virtue 
of  this  original  charter  of  the  Illinois  Southeastern  Railway 
Company. 

The  charter  of  this  latter  company  was  amended  on  the  24th 
day  of  February,  1869.  (Priv.  Laws  1869,  vol.  3,  p.  308.) 
Thereby,  townships  in  counties  under  township  organization 
were  empowered  to  subscribe  to  the  stock  of  said  company,  oi^ 
make  donations  to  said  company,  to  aid  in  constructing  or 
equipping  said  railway,  "provided,  that  no  such  subscriptions 
or  donations  shall  be  made  until  the  same  shall  be  voted  for, 
as  hereinafter  provided." 

There  is  nothing  in  this  last  mentioned  act  expressly  limit- 
ing the  amount  of  such  subscription  or  donation,  and  no 
reference  thereto  further  than  the  requirement  the  written 
application  therein  provided  for,  requesting  an  election  be  held, 
should  state  "  the  amount,  and  whether  to  be  subscribed  or 
donated,  and  the  rate  of  interest  and  times  of  payment  of  the 
bonds  to  be  issued  in  payment  thereof."  For  the  purposes  of 
this  case  we  may,  without  examination,  admit  this  amendment 
authorized  a  subscription  or  donation  to  an  amount  limited 
only  by  the  amount  stated  in  the  written  application.  The 
act,  among  other  things,  provided,  in  section  10,  "such  elec- 
tions shall  be  held  and  conducted,  and  returns  thereof  made, 
as  general  elections  provided  by  law  in  this  State,"  and  con- 
tained a  proviso,  "that  at  any  election  held  under  the  provi- 
sions of  this  act  it  shall  not  be  necessary  to  cause  a  registration 
of  the  voters." 

The  Springfield  arid  Illinois  Southeastern  Railroad  Com- 
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pany  was  the  result  of  a  consolidation  of  the  Pana,  Springfield 
and  Northwestern  Railroad  Company  and  the  Illinois  South- 
eastern Railway  Company.  The  charters  of  both  of  the 
original  and  constituent  corporations  expressly  authorized 
consolidation,  and  the  general  law  of  the  State  then  in  force 
provided  for  consolidation  of  railroad  companies,  and  enacted 
that  "said  companies,  when  so  consolidated,  shall  have  all  the 
powers,  franchises  and  immunities  which  said  respective  com- 
panies shall  have  by  virtue  of  their  respective  charters  before 
consolidation."  Laws  1854,  p.  9,  sees.  1  and  2;  Robertson  v. 
City  of  Rockford,  21  111.  452. 

We  deem  it  unnecessary,  here,  to  determine  whether  the 
amendatory  act  of  February  24,  1869,  either  on  the  theory  it 
embraces  the  whole  subject  matter  of  the  prior  statute  or  on 
the  theory  there  is  a  palpable  repugnancy  between  the  two 
enactments,  must  lae  taken  as  a  repeal,  by  implication,  of  the 
former  statute  or  any  of  its  provisions,  or  whether  it  is  to  be 
regarded  as  auxiliary  and  cumulative  to  the  old  law,  or 
simply  as  changing  and  modifying  that  old  law  in  some  re- 
spects. In  the  view  we  take  of  the  case,  the  result,  in  either 
event,  is  the  same,  and  the  inquiry  is  superfluous. 

It  appears  from  the  record,  the  election  at  which  the  alleged 
donation,  with  various  conditions,  was  voted  to  the  consoli- 
dated railroad  company,  was  held  as  an  ordinary  special  town 
meeting,  presided  over  by  a  moderator  then  and  there  chosen 
and  sworn  as  such.  The  record  of  the  meeting  and  of  the  pro- 
ceedings thereof,  including  the  determination  as  to  the  pro- 
posed donation  and  other  matters  submitted  to  it,  was  signed 
by  the  moderator  and  town  clerk.  The  vote  on  the  donation 
was  by  ballot. 

As  we  have  seen,  the  amendment  to  the  charter  of  the  Illi- 
nois Southeastern  Railway  Company  required  that  the  election 
should  be  held,  conducted  and  returns  thereof  made  as  general 
elections  provided  by  law  in  this  State. 

In  counties  under  township  organization,  the  statute  ex- 
pressly provided  "the  supervisor,  assessor  and  collector  of  the 
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town  shall  be  ex  officio  judges  of  all  elections  in  their  town, 
except  as  otherwise  provided  by  law." 

In  the  case  of  The  People  ex  reL  v.  Town  of  Santa  Anna, 
67  111.  57,  the  act  authorizing  the  vote  for  the  subscription 
required  that  "all  elections  had  under  or  by  virtue  of  this  act 
shall  be  taken  and  held  to  be  general  elections,  and  conducted 
in  the  manner  as  provided  by  the  laws  of  this  State  for  general 
elections;"  and  it  appeared  the  election  there  in  question  was 
held  as  a  mere  town  meeting  and  was  presided  over  by  a  mode- 
rator chosen  at  the  time,  and  that  neither  the  supervisor,  as- 
sessor nor  collector  participated  in  holding  the  election.  We 
there  held  the  election  invalid,  and  said  :  "  The  election  was 
conducted  as  an  ordinary  town  meeting,  presided  over  by  a 
moderator,  while  the  law  required  that  the  supervisor,  assessor 
and  collector  should  be  the  judges  of  the  election,  and  of  course 
hold  the  same.  The  person  chosen  as  moderator  may  have 
been  equally  competent,  but  it  is  sufficient  to  say  he  was  not 
the  officer  authorized  by  the  law  to  discharge  this  duty.  It  is 
like  a  judicial  proceeding  where  there  is  no  jurisdiction.  The 
law  required  the  election  to  be  held  by  one  set  of  officers,  and 
it  has  been  held  by  another.  That  ends  the  argument.  The 
supervisor,  when  he  made  this  subscription,  had  not  been 
authorized  to  do  so  by  a  vote  of  the  people  taken  in  the  man- 
ner required  by  the  law.  The  subscription  was,  therefore,  a 
nullity." 

In  The  People  ex  reL  v.  Town  of  Laenna,  67  111.  65,  the  legis- 
lative act  involved  was  the  same  as  that  in  the  case  just  cited, 
and  the  election  was  conducted  entirely  by  the  moderator  and 
the  town  clerk  in  the  same  manner  as  an  ordinary  town  meet- 
ing is  conducted.  It  was  there  said,"the  enabling  act  means 
precisely  what  is  expressed,  that  the  election  shall  be  taken 
and  held  to  be  a  geueral  election,  and  have  all  the  requisites 
of  such  an  election.  There  must  be  judges  and  clerks;  there 
must  be  a  registry  of  voters,  and  all  else  required  by  the  gen- 
eral election  law."  And  in  the  same  case  it  was  further  said: 
"  The  relators,  when  they  undertook  the  work,  knew,  or  might 
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have  known,  the  manner  in  which  the  election  was  conducted. 
It  was  their  duty  to  know  it  was  not  conducted  according  to 
the  law  authorizing  an  election.  It  is  a  question  of  power, 
and  the  hardships  or  injustice  of  the  case  demand  no  consid- 
eration.    This  determines  the  case." 

In  the  cases  where  these  decisions  were  rendered  the  bonds 
had  not  been  issued,  but  in  at  least  one  of  them,  equities  of  the 
complaining  railroad  company  had  intervened.  The  court 
decided  it  was  a  question  of  power,  that  it  was  like  a  judicial 
proceeding  where  there  was  no  jurisdiction,  and  that  a  sub- 
scription based  on  such  an  election  was  a  nullity. 

In  this  case  the  bonds  have  been  issued  and  have  passed 
into  the  hands  of  innocent  holders,  and  the  town  has  paid  in- 
terest thereon  for  three  years  ;  and  the  question  arises  whether 
it  and  its  tax-payers  are  estopped  thereby  from  denying  the 
validity  of  the  bonds. 

If  the  bonds  are  absolutely  void,  the  defence  may  be  inter- 
posed, but  if  only  voidable,  then  it  may  not. 

An  election  is  not  void  when  it  is  held  by  persons  who  are 
not  officers  de  jure,  but  are  officers  de  facto,  and  act  in  good 
faith  under  colorable  authority.  Here,  the  law  provided  for  a 
board  of  three  judges  of  election,  and  designated  the  super- 
visor, assessor  and  collector  as  such  board.  Had  a  majority 
of  the  board  acted,  or  had  one  of  the  board,  together  with  one 
or  more  other  persons  assuming  to  act  as  judges  of  the  election, 
presided  thereat,  or  had  three,  or  even  two  persons,  and  they 
all  other  than  those  designated  by  law,  officiated  under  color 
of  an  appointment,  however  defective,  and  assumed  to  act  as 
judges  of  the  election  and  as  the  board  designated  by  the  law, 
a  different  question  would  have  been  presented.  Perhaps 
there  might  then  be  ground  to  hold  such  persons  to  be  de  facto 
officers  and  constituting  a  de  facto  board  of  election  judges. 
But  here,  there  was  no  assumption  to  act  as  any  board ;  there 
were  no  persons  pretending  to  be  the  judges  of  an  election; 
there  were  no  persons  appointed  or  designated  in  any  manner 
to  take  the  places  of  the  de  jure  officers,  nor  were  there  even 
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persons  who,  as  intruders  or  otherwise,  assumed  to  officiate  as 
an  election  board  or  to  be  de  facto  or  temporarily  the  officers 
or  judges  designated  by  law. 

The  case  is  this:  The  law  required,  as  a  condition  prece- 
dent to  the  existence  of  the  power  to  issue  bonds,  an  affirm- 
ative vote  at  an  election  held  and  conducted  as  a  general 
election.  There  not  only  was  no  such  election,  but  there  was 
no  pretence  of  holding  such  an  election.  At  the  election  held, 
not  only  the  officers  designated  by  law  failed  to  act,  but  no 
persons  took  upon  themselves  to  fill  their  places,  temporarily 
or  otherwise,  or  assumed  to  act  and  perform  the  duties  of  such 
officers.  On  the  contrary,  one  other  person,  who  was  chosen 
to  fill  another  and  a  different  office,  that  of  moderator  of  a 
special  town  meeting,  assumed,  in  his  character  of  such  mode- 
rator, functions  the  law  had  expressly  delegated  to  other  and 
different  officers.  The  election,  to  be  other  than  void,  should 
have  been  held  and  conducted,  if  not  by  the  tribunal  desig- 
nated and  authorized  by  the  statute,  at  least  by  persons  assum- 
ing to  act  as  such  tribunal.  It  was  essential  to  the  exercise 
of  the  power  conferred,  there  should  be  an  election  at  least 
purporting  to  be  held  as  a  general  election.  The  township 
had  no  power  to  substitute  a  town  meeting  for  an  election. 

If  the  sheriff  of  a  county,  assuming  to  act  only  as  sheriff, 
should  perform  a  duty  the  law  imposed  exclusively  upon  the 
county  clerk,  it  could  hardly  be  successfully  claimed  that  such 
sheriff  was,  in  the  performance  of  such  act,  a  de  facto  county 
clerk. 

One  of  the  separate  sections  of  the  constitution  of  1870 
reads  as  follows : 

"No  county,  city,  town,  township  or  other  municipality, 
shall  ever  become  a  subscriber  to  the  capital  stock  of  any  rail- 
road or  private  corporation,  or  make  donation  to  or  loan  its 
credit  in  aid  of  such  corporation  :  Provided,  however,  that  the 
adoption  of  this  article  shall  not  be  construed  as  affecting  the 
right  of  any  such  municipality  to  make  such  subscriptions 
where  the  same  have  been  authorized  under  existing  laws  by 
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a  vote  of  the  people  of  such  municipalities  prior  to  such  adop- 
tion." 

We  may  admit  a  donation  to  be  within  the  saving  clause 
of  the  proviso.  C.  and  I.  R.  R.  Co.  v.  Pinckney,  74  111. 
277;  Middle-port  v.  JStna  Life  Ins.  Co.  82  id.  562.  Yet,  the 
inquiry  becomes  pertinent,  what  was  the  legal  status  of  this 
particular  donation  when  this  constitutional  provision  went 
ill  force  in  1870?  At  that  time  the  bonds  had  not  been  issued, 
nor  is  it  even  claimed  the  railroad  company  had  done  work 
or  expended  money  on  the  faith  of  the  proposed  donation,  or 
had  accepted  the  conditions  attached  to  the  donation,  or  had 
given  notice  of  the  acceptance  of  the  donation.  It  can  not 
be  claimed  there  was  at  that  time  any  contract  between  the 
township  and  the  railroad  company  to  be  impaired,  or  any 
right  vested  in  the  company. 

Had,  then,  this  donation  been  authorized  under  existing 
laws  by  a  vote  of  the  people  of  the  township?  Plainly  not. 
The  vote  had  was  not  under  existing  laws.  The  only  exist- 
ing law  that  would  authorize  a  donation  of  $100,000,  required 
a  vote  of  the  people  at  an  election  that  should  be  held,  con- 
ducted and  returns  thereof  made  as  a  general  election.  There 
was  no  law  to  empower  the  township  to  vote  such  donation 
at  a  town  meeting.  As  we  have  seen  from  the  decisions  of 
this  court  in  The  People  v.  Town  of  Santa  Anna,  and  The 
People  v.  Town  of  Laenna,  the  election  had  was  like  a  judicial 
proceeding  where  there  is  no  jurisdiction, — that  there  was  no, 
vote  of  the  people  in  the  manner  required  by  the  law,  that 
there  was  no  power  conferred  by  the  election,  and  that  it  was 
a  nullity.  If,  after  the  new  constitution  went  in  force,  the 
company  had  sought  by  mandamus  to  compel  the  issue  of 
these  bonds,  it  is  evident  from  the  cases  cited  they  would 
have  had  no  standing  in  court.  There  was  at  that  time  not 
only  no  existing  legal  obligation  resting  upon  the  township, 
but  no  power  m  it  to  issue  these  bonds.  How,  and  by  virtue 
of  what,  in  1873,  did  the  power  arise?  The  action  taken 
since  the  adoption  of  the  present  constitution  by  either  the 
3—92  III. 
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officers  or  the  people  of  the  township  is  immaterial.  The 
power  to  bind  had  been  taken  away  by  that  instrument.  In 
1870  the  township  was  bound  by  no  obligation  to  the  com- 
pany, and,  as  there  was  no  prior  vote  of  the  people  under 
existing  laws  to  authorize  it  to  thereafter  make  a  valid  con- 
tract or  donation,  that  which  the  township  officers  thereafter 
assumed  to  do  in  that  regard  was  vain  and  void  and  of  no 
effect.  Jackson  Co.  v.  Brush  et  al.  77  111.  59 ;  Middleport  v. 
JEtna  Life  Ins.  Co.,  supra. 

Each  bond  of  the  series  recited  it  was  "  one  of  a  series 
amounting  to  $100,000  issued  by  said  township  in  compliance 
with  the  vote  of  legal  voters  thereof  at  an  election  held  on 
the  30th  day  of  April,  1870,  by  virtue  of  authority  conferred 
by  an  act  of  the  General  Assembly  of  the  State  of  Illinois 
entitled  'An  act  to  incorporate  the  Illinois  Southeastern  Rail- 
way Company/  approved  February  25,  1867,  and  an  act 
amendatory  thereof,  approved  February  24,  1869."  The 
purchasers  of  these  bonds  could  readily  have  ascertained, 
by  reference  to  the  first  mentioned  act,  it  did  not  authorize 
this  donation  or  the  issue  of  any  bonds,  and  by  reference  to 
the  last  mentioned  act,  even  if  that  act,  as  claimed,  author- 
ized a  donation  to  an  unlimited  amount,  that  it  required 
an  affirmative  vote  of  the  people  of  the  township  at  an  elec- 
tion held  and  conducted  as  a  general  election ;  and  the  fact 
the  election  recited  to  have  been  held  on  the  30th  day  of 
April,  1870,  was  not  and  did  not  purport  to  be  such  an 
election  was  patent  upon  the  face  of  the  public  records  of  the 
proceedings  thereof. 

It  is  the  long  established  rule  of  this  court,  that  where  there 
is  an  entire  absence  of  power  as  distinguished  from  a  defec- 
tive execution  of  a  power,  then  the  recitals  of  those  invested 
with  the  ministerial  duty  of  issuing  municipal  bonds  will 
afford  no  protection  to  even  bona  fide  holders  for  value  of 
such  bonds.  Force  v.  Town  of  Batavia,  61  111.  100;  Williams 
v.  Town  of  Roberts,  88  111.  13,  and  authorities  there  cited. 

If  the  bonds  were  issued  without  authority  and  were  void, 


1879.]  Bradbury  v.  Helms.  35 

Syllabus. 

the  levy  of  taxes  and  payment  of  interest  would  not  render 
them  valid.  Schuyler  Co.  v.  Farwell,  25  111.  181 ;  Marshall 
Co.  v.  Cook,  38  id.  48. 

Indeed,  if  it  be  admitted  that  when  the  new  constitution 
went  in  force  there  was  no  obligation  and  no  power  to  enter 
into  an  obligation,  it  is  difficult  to  perceive  upon  what  theory 
or  principle  admissions  or  recitals  thereafter  made,  or  acts  there- 
after done,  created  a  power  in  the  very  teeth  of  the  constitu- 
tion itself.  It  can  hardly  be  the  fundamental  law  of  the  land 
can  thus  be  evaded,  and  the  ministerial  officers  of  a  munici- 
pality confer  upon  it,  by  a  mere  recital,  a  power  it  is  by  that 
law  explicitly  prohibited  from  exercising. 

The  view  we  take  of  this  case  obviates  the  necessity  of  ex- 
amining the  numerous  other  points  made  therein  and  discussed 
by  counsel. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


John  S.  Bradbury 

v. 
Clara  A.  Helms. 

1.  Contract — when  implied,  to  pay  for  services.  If  services  are  performed 
for  one  at  his  instance  and  request,  or  are  rendered  under  circumstances  show- 
ing that  he  requested  and  accepted  the  same,  in  the  absence  of  all  proof  of  a 
contract  under  which  such  services  were  performed  the  law  will  imply  a  prom- 
ise on  his  part  to  pay  what  the  services  were  reasonably  worth. 

2.  Measure  of  damages — under  special  contract.  If  services  are  rendered 
under  a  special  contract,  and  the  compensation  therein  provided  has  been  re- 
ceived, the  party  performing  the  services  can  not  recover  anything  further,  no 
matter  what  such  services  were  worth. 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 
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This  was  a  suit  by  the  appellee  against  John  S.  Bradbury, 
administrator  of  the  estate  of  Peter  H.  Bradbury,  deceased, 
upon  a  claim  filed  in  the  county  court  of  Clark  county  for 
services,  etc.,  and  taken  by  appeal  to  the  circuit  court,  where, 
a  trial  being  had,  it  resulted  in  a  verdict  and  judgment  in 
favor  of  the  claimant  for  the  sum  of  $1000,  to  reverse  which 
this  appeal  was  taken. 

Messrs.  Wilkin  &  Wilkin,  and  Messrs.  Dulanet  & 
Golden,  for  the  appellant. 

Messrs.  Whitehead  &  Jones,  for  the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

Instruction  number  one,  given  on  behalf  of  the  plaintiff, 
and  which  was  excepted  to  by  the  defendant,  is  not  liable  to 
any  serious  objection.  If  the  services  sued  for  were  rendered 
at  the  instance  and  request  of  Bradbury,  or  were  rendered 
under  circumstances  showing  that  he  requested  and  accepted 
such  services,  in  the  absence  of  all  proof  of  a  contract  under 
which  the  services  were  rendered  the  law  would  imply  a 
promise  on  the  part  of  Bradbury  to  pay  plaintiff  what  the  ser- 
vices rendered  were  reasonably  worth.  The  instruction,  in 
substance,  announces  this  principle,  and  we  fail  to  perceive  in 
what  manner  the  jury  could  have  been  misled  by  it. 

The  point,  however,  mainly  relied  upon  to  reverse  the  judg- 
ment is,  that  the  verdict  of  the  jury  was  contrary  to  the  evi- 
dence. 

The  case  originated  in  the  county  court  of  Clark  county, 
where  the  plaintiff  presented  a  claim  against  the  estate  of 
Peter  H.  Bradbury,  deceased,  for  the  sum  of  $2710.60.  The 
principal  item  in  the  claim  was  one  for  eleven  years'  services 
rendered  by  the  plaintiff  to  Bradbury  in  his  lifetime,  from 
1864  to  1875.  It  appears  that  the  plaintiff  lived  with  and 
kept  house  for  Bradbury,  who  was  a  farmer  and  a  man  with- 
out a  family,  for  the  time  alleged,  and   also  assisted   him  in 
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taking  care  of  his  stock  and  in  doing  such  work  as  was  neces- 
sary in  the  house  and  on  the  farm,  and  it  is  apparent,  from 
the  evidence,  that  she  was  a  faithful  servant,  and  that  her 
services  were  valuable.  But  it  is  contended,  on  behalf  of  the 
estate,  that  the  services  were  rendered  under  a  contract,  by 
which  Bradbury  agreed  to  board  the  plaintiff  and  her  two 
small  children,  and  furnish  her  certain  material  for  clothing 
for  herself  and  children,  for  the  services  rendered,  and  there 
was  much  evidence  introduced  on  behalf  of  the  estate  tending 
to  establish  the  contract. 

Angeline  Preston,  a  witness  for  the  estate,  testified,  that 
" plaintiff  came  to  Bradbury's  a  few  days  before  I  left;  she 
told  me  all  her  things  had  been  burned  in  Crawford  county, 
where  she  had  been  living;  she  said  she  was  going  to  live 
with  Bradbury  as  one  of  the  family,  and  work  for  her  board 
and  clothes  for  herself  and  children ;  she  had  two  children, 
one  about  four  months  old  and  the  other  four  or  five  years 
old;  I  saw  her  afterwards,  and  she  told  me  just  what  she  did 
before,  and  she  said  the  reason  she  did  it  was  to  get  a  home 
for  herself  and  children  where  she  could  keep  them  together." 

A  number  of  other  witnesses  were  called,  who  testified  to 
conversations  with  the  plaintiff  while  she  was  with  Bradbury, 
and  after  she  left,  which  tended  to  establish  the  fact  that  the 
services  she  had  rendered  were  under  a  contract,  as  sworn  to 
by  the  witness  Angeline  Preston. 

Francis  McCue  testified  :  In  a  conversation  with  plaintiff 
"she  told  me  she  got  nothing  for  her  work  for  Bradbury; 
that  her  contract  was,  that  she  got  her  board  and  clothing  for 
herself  and  children." 

Nicholas  Whitaker  testified  :  "  I  had  a  talk  with  the  plain- 
tiff nine  or  ten  years  ago,  at  Bradbury's  house;  she  said  she 
had  come  to  Bradbury's  to  make  that  her  home  for  herself 
and  children;  I  asked  her  what  else  she  got;  she  said  nothing, 
— that  she  was  a  lone  woman,  and  came  there  to  get  a  home 
for  herself  and  children." 
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Amanda  McClure  testified  she  had  conversations,  at  differ- 
ent times,  with  plaintiff  in  the  fall  of  1873,  and  at  other  times 
while  she  was  at  Bradbury's,  in  reference  to  the  terms  on 
which  she  was  staying  with  Peter  H.  Bradbury.  "She  told 
me  she  was  not  getting  wages  for  her  work;  that  she  only  got 
her  board  and  the  boarding  for  her  children,  and  wool  for  the 
woolen  clothes  for  herself  and  children;  that  she  had  time  to 
work  up  the  wool,  and  Bradbury  paid  for  the  weaving,  and 
that  was  all  she  was  to  get  for  tne  work,  according  to  their 
agreement." 

Robert  Plunket  testified:  "I  have  heard  plaintiff  say,  at 
different  times,  that  she  only  got  board  for  herself  and  two 
children." 

The  evidence  of  these  several  witnesses,  introduced  by  the 
defendant  for  the  purpose  of  establishing  a  contract  under 
which  the  services  of  the  plaintiff  were  rendered,  does  not 
seem  to  have  been  impeached  or  in  any  manner  overcome  by 
the  plaintiff.  She,  it  is  true,  denies  some  of  the  conversations 
testified  to,  and  does  not  remember  others.  We  find,  how- 
ever, no  direct  proof  in  the  record  that  the  deceased  ever 
promised  to  pay  the  plaintiff  anything  for  services. 

There  was  evidence  of  declarations  of  Bradbury,  after  plain- 
tiff left  his  place,  which  tended  to  establish  that  he  was  in- 
debted to  her.  James  Hall  testified:  "I  had  a  conversation 
with  Bradbury  the  day  plaintiff  left  him;  he  said  he  wanted 
to  overtake  her  and  help  her  drive  her  stock;  he  said  she  had 
his  note,  and  he  wanted  to  get  it;  he  said  he  owed  her  $1500 
besides." 

There  was  some  other  evidence  proving  admissions  of  Brad- 
bury, after  plaintiff  left  him,  to  the  effect  that  he  owed  her 
$1500  or  $1600,  but  they,  doubtless,  referred  to  a  note  she 
held  against  him  for  money  loaned,  and  which  he  subsequently 
paid,  and  which  is  not  involved  in  this  case  in  any  manner 
whatever. 

The  question,  then,  is,  whether  all  the  proof  of  the  defend- 
ant which  we  have  referred  to,  tending  to   prove  a  contract 
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between  the  plaintiff  and  deceased  under  which  she  rendered 
the  services,  was  fairly  overcome  by  the  plaintiff's  evidence. 
If  it  was,  then  it  was  proper  for  the  jury  to  allow  for  services 
rendered, — otherwise  it  was  not.  If  Bradbury  was  indebted 
to  the  plaintiff,  at  the  time  she  left,  in  the  sum  of  $1500,  over 
and  above  the  note  she  held  against  him  for  money  loaned,  as 
testified  to  by  Hall,  then  it  was  doubtless  proper  for  the  jury 
to  find  for  the  plaintiff  for  her  services.  But  we  can  not  be- 
lieve all  the  proof  of  defendant  tending  to  establish  that 
deceased  was  not  to  pay  plaintiff  for  services,  other  than  fur- 
nishing a  home  and  board  for  her  and  her  children,  and  mate- 
rial for  clothing,  was  overcome  by  the  proof  of  the  mere 
declaration  of  deceased,  in  the  presence  of  Hall.  The  great 
preponderance  of  the  proof  is  so  clearly  with  the  defence  upon 
this  branch  of  the  case,  that  we  can  not  but  believe  the  jury 
has  misapprehended  the  testimony. 

That  the  plaintiff  was  a  true  and  faithful  servant  to  Brad- 
bury during  the  eleven  years  she  remained  with  him,  is  not 
denied.  That  a  short  time  before  Bradbury's  death  he  took 
shelter  in  plaintiff's  house,  and  during  his  last  sickness  was 
watched  over  and  nursed  by  her  until  he  died,  is  not  contro- 
verted. For  these  last  services  she  should  be  well  paid ;  but 
as  to  the  other  services,  if  rendered  under  the  agreement  which 
the  preponderance  of  the  proof  seems  to  establish,  then  she 
has  been  paid,  and  no  other  compensation  can  be  allowed. 
During  the  eleven  years  the  plaintiff  was  with  Bradbury,  she 
had  a  home  for  herself  and  children,  and  the  material  from 
which  they  obtained  clothing.  When  she  went  to  his  house, 
as  the  proof  shows,  she  had  nothing;  but  when  she  left  she 
took  away  a  mare  and  colt,  one  cow,  and  two  loads  of  house- 
hold goods.  These  things  were  not  obtained  from  her  pension 
money,  as  that  had  been  loaned  out  to  Bradbury,  and  she  held 
his  note  for  the  same.  These  facts  would  seem  to  indicate 
that  Bradbury  had  dealt  fairly  with  the  plaintiff,  and  although 
she  labored  well  for  him  she  has  been  compensated  for  her 
services. 
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In  conclusion,  we  are  of  opinion  the  verdict  is  not  sustained 
by  the  evidence,  and  the  cause  ought  to  be  submitted  to  an- 
other jury. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Fred.  M.  Andrus  et  al. 

S.  W.  Mann. 

1.  Parol  evidence — to  vary  written  contract.  There  is  no  rule  more  famil- 
iar or  of  more  uniform  application  than  that  parties  can  not  introduce  verbal 
testimony  to  contradict,  change  or  vary  written  contracts,  at  law.  This  can 
only  be  received  to  show  a  mistake,  on  bill  in  equity  to  reform  the  written 
contract. 

2.  It  is  the  settled  doctrine  of  this  court,  where  an  instrument  is  partly  a 
receipt  and  partly  a  contract,  that  the  part  constituting  the  agreement  of  the 
parties  can  not  be  contradicted  or  varied  by  parol  testimony. 

3.  Same — and  herein,  whether  a  sale  or  a  lease.  An  instrument  reading: 
"Received  of  A  B,  in  apparent  good  order,  on  lease,  one  organ,  No.  — ,  manu- 
factured by,  etc.,  valued  at  $105,  balance,  for  which  I  agree  to  pay  rent  at  the 
rate  of  $10  per  month  for  10^  months,  payable  monthly  in  advance,  and  return 
said  organ  on  demand  in  as  good  order  as  received,  usual  wear  excepted, — 
C  D,"  is  a  contract  of  leasing,  and  parol  evidence  is  inadmissible  to  show  the 
contract  to  be  one  of  sale. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Owen  T.  Reeves,  Judge,  presiding. 

Mr.  B.  D.  Lucas,  for  the  appellants. 

Messrs.  Stevenson  &  Ewing,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellants  commenced  an  action  of  replevin  against  appel- 
lee, before  a  justice  of  the  peace,  to  recover  an  organ.  It  was 
manufactured   by  appellants,  and   they,  in   the  early   part  of 


1879.]  Andrus  et  al.  v.  Mann.  41 

Opinion  of  the  Court. 

1872,  leased  it,  as  they  claim,  to  a  Mrs.  Green  for  $3.50  per 
month.  After  holding  the  organ  some  time,  and  paying  to 
appellants  a  portion  of  the  money  due  on  her  contract  with 
them,  they  took  possession  of  it  and  entered  into  this  agree- 
ment with  appellee : 

" Bloomington,  111.,  August  20,  1873. 
"  Received  of  Andrus  Bros.,  in  apparent  good  order,  on 
lease,  one  organ,  No.  — ,  manufactured  by  Andrus  Bros., 
valued  at  $105,  balance,  for  which  I  agree  to  pay  rent  at  the 
rate  of  $10  per  month  for  10J  months,  payable  monthly  in 
advance,  and  return  said  organ  on  demand  in  as  good  order 
as  received,  usual  wear  excepted. 

S.  W.  Mann." 

Appellee  received  and  held  possession  for  a  time,  and  paid 
$50  under  the  written  agreement.  In  February,  1876,  appel- 
lants having  previously  demanded  the  instrument  and  pay- 
ment of  what  was  claimed  to  be  due  under  the  contract,  and 
appellee  having  refused  to  pay  or  surrender  it,  this  suit  was 
brought.  The  case  was  appealed  to  the  circuit  court,  where  a 
trial  was  had,  resulting  in  a  verdict  and  judgment  against 
plaintiffs,  after  overruling  a  motion  for  a  new  trial,  and  they 
prosecute  this  appeal. 

Appellee  claims,  and  the  court  below  permitted  him  to  in- 
troduce evidence  to  prove,  that  the  agreements  with  Mrs. 
Green  as  well  as  with  himself  were  contracts  of  sale  and  not 
of  lease.  Appellants  insist  that  in  this  action  of  the  court 
there  was  manifest  error. 

There  is  no  rule  more  familiar  or  of  more  uniform  applica- 
tion than,  parties  can  not  introduce  verbal  evidence  to  contra- 
dict, change  or  vary  written  contracts  on  a  trial  at  law.  It  is 
a  maxim  that  all  written  contracts  must  speak  for  themselves, 
and  their  meaning  or  interpretation  can  not  be  changed  by 
verbal  testimony.  The  books  abound  in  decisions  announcing 
the  rule,  and  it  is  announced  and  applied  in  very  many  cases 
in  this  court.  The  rule  is  so  elementary  that  we  regard  it 
unnecessary  to  refer  to  adjudged  cases  in  its  support. 
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But  it  is  said  that  to  the  rule  there  is  the  exception  that  a 
receipt  may  be  thus  explained.  This  is  no  doubt  true  of  such 
instruments.  Can  it,  however,  be  said  this  is  only  a  receipt? 
We  think  it  can,  by  no  means,  be  so  held.  It  is  true  that  the 
instrument  commences  by  saying  that  appellee  received  of 
appellants,  in  apparent  good  order,  on  lease,  one  organ.  No 
doubt  it  is  a  receipt,  to  the  extent  it  admits  the  organ  passed 
into  the  possession  of  appellee.  But  it  is  manifest  that  as  to  the 
rent,  the  times  when  payable  and  amounts  to  be  paid,  and  the 
promise  to  return  the  organ  in  as  good  order  as  when  received, 
except  usual  wear,  it  is,  and  can  only  be,  a  contract,  without  any 
element  of  a  receipt.  It  expresses  the  agreement  and  promise 
of  appellee  as  fully  and  distinctly  as  a  promissory  note.  We 
apprehend  no  one  would  say  that  because  a  promissory  note 
should,  at  its  commencement,  state  that  the  maker  had  received 
value  from  the  payee,  instead  of  at  the  end  of  the  instrument,  it 
would  thereby  become  a  receipt,  and  might  be  contradicted  or 
varied  from  its  written  terms;  and  this  contract  only  states, 
as  contracts  frequently  if  not  generally  state,  that  articles  of 
property  or  money  have  been  received  by  one  of  the  parties; 
and  yet  no  one  has  supposed  such  instruments  were  receipts 
and  subject  to  be  contradicted  or  varied.  To  hold  this  is  a 
mere  receipt  and  might  be  contradicted,  would  be  to  open  the 
door  for  the  same  purpose  in  perhaps  a  majority  of  contracts, 
and  virtually  abrogate  the  rule.  It  is  the  settled  doctrine  of 
this  court,  that  wheu  an  instrument  is  partly  a  receipt  and 
partly  a  contract,  the  part  constituting  the  agreement  of  the 
parties  can  not  be  thus  contradicted  or  varied.  See  MeCloskey 
v.  McCormick,  37  111.66;  Elder  v.  Hood,  38  id.  533,  and 
Elston  v.  Kennicolt,  46  id.  187.  This  rule  is  of  general  appli- 
cation and  recognized  by  numerous  adjudged  cases. 

The  court  below,  therefore,  erred  in  admitting  this  evidence. 
All  previous  propositions  and  conversations  are  held  to  enter 
into  or  be  rejected  when  the  contract  is  executed;  and  if  mis- 
takes or  omissions  occur  in  drafting  the  agreement,  in  a  proper 
case  a  court   of  equity  will   reform   the   contract  and  afford 
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relief,  but  a  court  of  law  can  only  look  to  the  agreement  itself 
to  ascertain  the  intention  of  the  parties.  In  this  case  an 
examination  of  the  instrument  repels  all  claim  that  it  evidenced 
a  sale.  On  the  contrary,  it  can  not  be  held  to  be  anything 
but  a  lease  of  the  organ  for  the  period  of  10J  months  at  $10 
per  month;  and  at  law  it  must  be  enforced  as  it  was  written. 

Had  this  been  a  bill  properly  framed  to  reform  this  con- 
tract, then  the  question  would  be  presented  whether  the  evi- 
dence would  be  admissible;  but  is  not  at  law. 

For  the  error  in  admitting  this  evidence,  and  instructing 
the  jury  contrary  to  what  is  here  held,  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Simon  R.  Clark 

v. 

Chicago,  Burlington  and  Quincy  Railroad  Company. 

1.  Master  and  servant — servant  assumes  the  hazards  of  the  service.  An 
employee  who  enters  upon  any  service  assumes  all  the  ordinary  hazards  aris- 
ing from  the  performance  of  the  duties  of  his  voluntary  engagement,  and  the 
employer  will  not  be  liable  to  him  for  an  injury  caused  without  his  fault,  when 
he  does  nothing  to  render  the  service  more  dangerous  than  it  was  known  to 
be  by  the  employee  before  he  engaged  in  it. 

2.  Same — negligence  of  lessee  of  railroad — liability  of  lessor.  A  person  en- 
gaging in  the  service  of  a  railway  company  as  an  engine-driver,  with  full 
knowledge  of  the  dangers  incident  to  the  service,  who  receives  an  injury 
while  in  the  discharge  of  his  duties,  by  a  collision  with  a  train  of  another 
company  using  the  same  part  of  the  road  under  a  lease  from  his  employer, 
through  the  negligence  and  recklessness  of  the  employees  of  the  lessee 
company  in  running  the  train  in  violation  of  the  reasonable  rules  of  the  lessor 
company,  can  not  recover  damages  of  the  company  employing  him,  such  an 
accident  being  one  of  the  ordinary  perils  of  the  service,  and  not  attributable 
to  any  negligence  on  the  part  of  the  employer. 

3.  When  two  railway  companies  occupy  and  use  a  portion  of  the  same  road 
as  a  common  track,  the  one  as  owner  thereof,  and  the  other  as  lessee,  under 
proper  rules  and  regulations  as  to  the  joint  use  so  as  to  secure  care  and  safety, 
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the  lessor  company,  in  the  employment  of  servants  to  operate  its  trains  over 
such  road,  does  not  impliedly  contract  with  such  servants  that  the  employees 
of  the  lessee  company  will  observe  strictly  the  rules  adopted  to  secure  safety 
in  the  running  of  trains  over  the  common  road,  and  will  not  be  held  liable  to 
a  servant  for  an  injury  caused  by  the  negligence  of  the  servants  of  the  lessee 
company^ 

Writ  of  Error  to  the  Appellate  Court  of  the  Third  Dis- 
trict; the  Hon.  Chauncey  L.  Higbee,  presiding  Justice,  and 
the  Hon.  O.  L.  Davis  and  Hon.  Lyman  Lacey,  Justices. 

This  action  was  brought  by  Simon  R.  Clark  against  the 
Chicago,  Burlington  and  Quincy  Railroad  Company,  in  the 
circuit  court  of  Adams  county,  the  Hon.  Joseph  Sibley,  Judge 
presiding,  to  recover  for  personal  injuries  sustained  by  plain- 
tiff while  in  the  service  of  defendant  as  an  engine-driver,  on 
account  of  a  collision  of  trains  on  defendant's  road.  On  the 
trial  in  the  circuit  court  plaintiff  recovered  a  judgment,  but 
on  appeal  to  the  Appellate  Court  that  judgment  was  reversed 
and  final  judgment  rendered  in  that  court  against  plaintiff  for 
costs.  The  facts  found  and  certified  by  the  Appellate  Court 
are  as  follows  : 

Plaintiff  was  a  locomotive  engineer  in  the  service  of  defend- 
ant, and  on  the  day  of  the  accident  was  running  an  engine 
with  a  passenger  train  attached,  over  defendant's  road,  between 
Camp  Point  and  Quincy.  At  the  same  time  a  wild  or  extra 
freight  train,  belonging  to  the  Toledo,  Wabash  and  Western 
Railway  Company,  was  running  over  the  same  road  between 
Quincy  and  Camp  Point,  and  about  9:50  P.  M.  the  two  trains 
collided,  injuring  plaintiff  very  seriously. 

Defendant's  road  between  Camp  Point  and  Quincy  had  been 
used  continuously  as  one  road,  jointly  by  the  two  companies, 
since  the  year  1859,  under  a  lease  from  the  Chicago,  Burling- 
ton and  Quincy  Railroad  Company,  aud,  by  the  arrangement 
existing  between  the  two  roads,  the  time-table  of  defendant 
governed  all  trains  between  Quincy  and  Camp  Point,  and  it 
was  made  the  duty  of  all  conductors  to  run  by  such  time-table. 
The  rules  adopted  for  the  government  of  trains  running  over 
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that  part  of  defendant's  road  between  those  points  were,  that 
conductors  should  await  the  arrival  of  an  incoming  train 
before  another  of  the  same  class  should  go  out;  that  inferior 
trains  should  wait  for  superior  trains  indefinitely;  that  a  wild 
train  had  no  business  except  upon  an  order  from  the  dispatcher 
of  defendant's  road,  and  that  first  class  trains  had  rights  over 
all  inferior  trains. 

The  accident  was  not  caused  by  any  fault  of  plaintiff*,  or  by 
any -fault  of  the  employees  of  defendant  in  charge  of  the  pas- 
senger train,  but  was  solely  the  result  of  negligence  on  the  part 
of  Gage,  the  conductor  of  the  wild  train  of  the  Wabash  road. 
By  the  time-table  of  the  Chicago,  Burlington  and  Quincy, 
the  passenger  train  was  entitled  to  the  right  of  way  and  was 
within  a  few  minutes  of  being  on  time,  and  was  due  in  Quincy 
at  9:45  P.  M.,  but  was  entitled  to  the  right  of  way  for  twelve 
hours  longer.  The  wild  train  had  run  into  Quincy  from  Camp 
Point  about  7:30  P.  M.  and  was  to  return  the  same  evening, 
but  it  was  made  the  duty  of  the  conductor  of  that  train,  by 
such  time-table,  to  await  the  arrival  of  the  passenger  train. 
Of  this  duty  and  of  all  the  information  imparted  by  the  time- 
table, one  of  which  was  in  his  possession,  he  was  fully  aware, 
but  for  some  unexplained  reason,  instead  of  waiting  for  the 
arrival  of  the  passenger  train,  he  left  Quincy  a  few  minutes 
before  it  was  due  and  collided  with  it  within  five  minutes  after 
lea  vino:. 

Plaintiff  entered  the  service  of  defendant  as  a  locomotive 
engineer  in  1859,  and  served  as  such  until  1867,  when  he  quit 
such  service.  From  January,  1872,  until  September  of  the  same 
year,  he  was  in  the  employ  of  the  Toledo,  Wabash  and  West- 
ern Railway  Company,  and  during  that  time  ran  over  the  road 
of  the  Chicago,  Burlington  and  Quincy  Company  between 
Quincy  and  Camp  Point,  and  was  governed  between  those 
two  places  by  the  time-table  of  defendant.  He  again  en- 
tered the  service  of  defendant  in  September,  1872,  an,d  knew, 
when  he  did  so,  that  the  Toledo,  Wabash  and  Western  Rail- 
way Company  habitually  ran  its  trains  over  the  road   of  the 
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Chicago,  Burlington   and  Quincy;  and   that  it  was  governed 
by  the  time-table  of  defendant  whilst  upon  the  road. 

Plaintiff  brings  the  case  to  this  court  on  error,  and  seeks  a 
reversal  of  the  judgment  of  the  Appellate  Court. 

Messrs.  McKenzie  &  Calkins,  for  the  plaintiff  in  error. 
Mr.  O.  H.  Browning,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

It  is  certified  to  us,  the  Appellate  Court  found  "the  facts  as 
stated  in  its  opinion,"  which  is  made  a  part  of  the  record,  and 
as  such  finding,  under  our  statute,  is  conclusive,  there  can  be 
no  disagreement  in  this  court  as  to  the  facts. 

Two  propositions  of  law  arising  on  the  facts  as  found  have 
been  discussed:  First,  was  plaintiff  engaged  in  a  common 
employment  with  Gage,  the  conductor  of  the  "  wild  train  " 
whose  negligence  or  willfulness  was  the  proximate  cause  of 
the  injury  to  plaintiff;  and  second,  was  plaintiff  injured  by 
one  of  the  ordinary  perils  of  the  service  in  which  he  was  en- 
gaged. 

As  an  affirmative  answer  to  the  second  question  will  be 
conclusive  of  the  case,  no  discussion  need  be  had  on  the  first 
proposition. 

Prior  to  his  last  engagement,  plaintiff  had  been  in  the 
service  of  defendant,  and  while  so  engaged  drove  his  engine 
over  that  portion  of  the  road  where  the  accident  occurred. 
Afterwards  he  engaged  with  the  Wabash  Railway  Company, 
and  ran  over  the  same  road  under  regulations  adopted 
by  defendant  for  the  government  of  trains  of  both  com- 
panies. On  his  re-engagement  with  defendant  he  was,  pre- 
vious to  the  accident,  quite  familiar  with  the  service  and  with 
the  dangers  to  which  he  would  be  exposed.  It  was  as  well 
known  to  him  as  to  defendant  that  trains  of  both  com- 
panies would  be  run  over  this  portion  of  defendant's  road  by 
employees  of  the  different  companies,  selected  and  paid  by  them 
respectively.    Of  course  he  knew  the  employees  of  the  Wabash 
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Railway  Company  would  be  selected  by  that  company  without 
consulting  defendant,  to  run  their  trains  upon  this  portion  of 
the  railroad,  subject  only  to  the  rules  established  by  defendant 
to  secure  the  safety  of  the  service,  as  far  as  practicable.  One 
of  the  hazards  incident  to  the  service  in  which  plaintiff  was  en- 
gaged was,  the  fact  the  employees  of  the  respective  companies 
might  be  negligent  in  the  observance  of  the  rules  adopted 
to  govern  the  running  of  trains.  Defendant  had  adopted 
rules  and  regulations  as  to  the  operation  of  trains,  which,  had 
they  been  observed  strictly,  would  have  avoided  the  injury  to 
plaintiff.  More  than  that  it  could  not  do.  Plaintiff  was  under 
as  much  obligation  to  anticipate  the  employees  of  the  Wabash 
Company  might  become  negligent  in  the  observance  of  their 
duties  as  was  defendant.  Neither  could  know  the  employees 
of  the  lessee  company  would  always  observe  due  care  and  con- 
form strictly  to  the  rules  and  regulations  as  to  running  trains. 
Plaintiff  must  be  held  to  have  known  as  well  as  defendant  that 
any  negligence  on  the  part  of  the  servants  of  the  Wabash 
Company  in  that  regard  would  expose  him  to  imminent  danger. 
If  any  difference,  his  means  of  knowledge  of  these  matters 
were  better  than  those  possessed  by  defendant.  He  had  been 
familiar  with  the  manner  of  running  trains  over  that  portion 
of  the  road  for  years,  and  with  full  knowledge  of  all  the  dan- 
gers incident  to  such  employment,  and  to  which  he  would  be 
exposed,  he  voluntarily  chose  to  engage  in  it.  The  law  is,  an 
employee,  when  he  enters  upon  any  service,  assumes  all  the 
ordinary  hazards  arising  from  the  performance  of  the.  duties 
of  his  voluntary  engagement. 

The  running  of  trains  is  known  to  be  a  dangerous  occupa- 
tion, and  that  in  which  plaintiff  was  engaged  was,  no  doubt, 
rendered  more  so  by  reason  of  the  fact  trains  were  run  over 
the  same  track  by  two  distinct  companies.  But  it  can  not, 
with  any  show  of  reason,  be  claimed  that  plaintiff  was  injured 
by  anything  that  defendant  did  to  render  the  service  more 
dangerous  than  it  was  known  to  him  to  be  before  he  engaged 
in  it.     Opportunity  was  afforded  him  to  ascertain  and  become 
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familiar  with  the  work  to  be  performed  and  the  peculiar  dan- 
gers to  which  he  would  be  exposed,  and  knowing  them  as  well 
as  he  did,  the  law  is  well  settled  he  assumed  all  the  ordinary 
risks  incident  to  his  engagement.  The  negligence  of  the  em- 
ployees of  the  lessee  company  is  one  of  the  hazards  against 
which,  it  must  be  presumed,  he  contracted.  There  is  no  war- 
rant in  law  or  in  any  consideration  that  concerns  the  public 
welfare,  for  the  proposition  that  defendant  impliedly  contracted 
with  plaintiff  that  the  employees  of  the  lessee  company  would 
observe  strictly  the  rules  adopted  to  secure  safety  in  the  run- 
ning of  trains  over  the  road  in  which  both  companies  wTere 
engaged.  Experience  teaches  that  in  no  service  do  the  em- 
ployees always  observe  due  care.  In  railroad  as  well  as  other 
hazardous  labor,  every  cautious  person  can  not  but  anticipate 
that  there  may  be  omissions  of  duty  on  the  part  of  employees 
that  might  expose  co-employees  to  injuries.  Such  are  among 
the  ordinary  exposures,  and  if  a  party  is  unwilling  to  assume 
such  risks  he  must  not  engage  in  the  service.  It  is  a  matter 
of  no  consequence  whether  plaintiff  was  in  a  common  employ- 
ment with  the  servant  of  the  lessee  company  whose  negligence 
or  willfulness  caused  the  injury.  Plaintiff  was  not  injured 
by  any  cause  outside  of  the  ordinary  perils  of  the  service  in 
which  he  was  engaged.  He  was  exposed  to  no  new  dangers 
by  any  negligent  conduct  of  defendant  that  he  could  not  have 
anticipated  before  he  entered  upon  the  performance  of  his  en- 
gagement. The  cases  in  this  court  are  conclusive  of  this  view 
of  the  law.  Indianapolis,  Bloomington  and  Western  Railroad 
Co.  v.  Flanigan,  77  111.  365 ;  Chicago  and  Northwestern  Bail- 
road  Co.  v.  Ward,  61  id.  131. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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John  R.  Skelton 

v. 

William  M.  Dustin. 

1.  Evidence — of  former  acts  of  party  with  others.  In  a  suit  by  a  bank  as 
indorsee  of  a  draft  against  the  indorser  who  was  the  payee,  where  the  proof 
admitted  showed  an  arrangement  between  the  plaintiff  and  the  person  upon 
whom  the  bill  was  drawn  to  cash  drafts  drawn  upon  the  latter  by  the  drawer 
of  the  one  in  suit,  it  was  held  no  error  in  refusing  proof  that  the  plaintiff  had 
cashed  other  drafts  drawn  by  the  same  drawer,  for  the  reason  such  arrange- 
ment had  already  been  shown,  and  also  because  there  was  no  evidence  bring- 
ing home  to  the  indorser  any  knowledge  of  such  prior  acts  of  the  plaintiff. 

2.  Parol  evidence — to  vary  contract  of  indorsement.  Parol  evidence  is  not 
admissible  to  impair  or  change  the  legal  effect  of  an  indorsement  in  blank  of 
commercial  paper  by  the  payee.  The  contract  created  by  the  indorsement  of 
such  paper  in  blank  does  not  rest  in  parol,  and  can  not  be  varied  by  proof  of 
a  parol  agreement* 

3.  Days  of  grace — the  law  of  the  place  of  payment  governs.  The  law  of 
the  place  of  payment  must  govern  as  to  whether  days  of  grace  are  allowed 
on  commercial  paper. 

4.  Bill  of  exchange — statute  relating  to  notice  on  protest.  The  statute  of 
this  State  defining  the  duties  of  notaries  public  in  respect  to  giving  notice  of 
the  protest  of  bills  of  exchange  applies  only  to  notaries  residing  in  this  State, 
and  not  to  those  of  other  States. 

5.  Same — time  in  day  for  presentment.  Except  where  the  paper  is  due  from 
a  bank,  the  proper  hours  for  presenting  a  note  or  bill  for  payment  range 
through  the  whole  day  down  to  bed-time  in  the  evening. 

6.  The  notarial  certificate  of  the  presentment  of  a  bill  for  payment,  and 
of  protest,  is  presumptive  evidence  of  presentment  during  the  proper  hours 

*See,  also,  Worden  v.  Salter,  90  111.  160;  Schnell  v.  North  Side  Planing  Co. 
89  id.  581. 

But  the  indorser,  when  sued  upon  his  indorsement,  may  show  that  he  re- 
ceived the  note  as  agent  for  the  indorser.  and  in  that  capacity  indorsed  it  to 
his  principal.  Scammon  v.  Adams,  11  111.  578.  See,  also,  Jones  v.  Albee,  70  111. 
37.  So  the  indorser,  when  sought  to  be  charged,  may  show,  by  parol  testimony, 
what  the  consideration  of  the  indorsement  was,  or  that  there  was  fraud.  Kirk- 
ham  v.  Boston,  67  111.  599. 

Where  the  indorsement  in  blank  is  by  a  third  party,  the  real  agreement 
between  the  parties  may  be  shown  by  parol.  Eberhart  v.  Page,  89  111.  550, 
and  cases  cited. 

In  Jones  v.  Albee,  where  a  guaranty  upon  a  note  was  in  writing,  a  plea  set- 
ting up  a  parol  contract  changing  the  liability  of  the  indorser  was  held  bad. 
70  111.36. 

4—92  III. 
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of  business,  and  a  statement  therein  that  the  "  time  limited  for  payment  had 
expired"  does  not  import  that  the  presentment  was  after  the  close  of  business 
hours.     It  only  means  that  payment  had  become  due. 

7.  Same — damages  on  protest  recoverable  in  suit  on  bill.  The  five  per  cent 
damages  given  by  statute  upon  a  bill  of  exchange  "in  case  suit  has  to  be 
brought,"  are  properly  recoverable  in  the  suit  upon  the  bill. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

This  was  an  action  by  Dustin  against  Skelton  as  indorser 
of  a  bill  of  exchange,  as  follows : 
$455.14  "  Skelton,  111,  September  7,  1875. 

At  sight  pay  to  the  order  of  John  R.  Skelton  four  hun- 
dred and  fifty-five  dollars  and  fourteen  cents,  value  received, 
and  charge  the  same  to  account  of, 

To  W.  C.  Barrett  &  Co.,  H.  W.  Barker. 

Indianapolis,  Ind." 

Across  the  face  is  written  :  "  Good.  Sept.  10,  1875.  "W. 
C.  Barrett  &  Co." 

A  verdict  and  judgment  were  rendered  in  favor  of  the 
plaintiff  for  $490.44,  and  the  defendant  appealed. 

It  was  in  proof  that  Barker,  the  drawer  of  the  bill,  was 
the  agent  of  W.  C.  Barrett  &  Co.,  and  was,  at  the  date  of  the 
bill,  buying  grain  for  them  at  Skelton,  111.,  and  gave  the  bill 
to  Skelton  in  payment  for  corn  purchased  of  him.  Dustin 
was  a  banker.  He  discounted  the  bill  for  Skelton  on  the  7th 
day  of  September,  1875,  the  latter  indorsing  it  in  blank.  It 
was  presented  for  payment  on  the  13th  day  of  September, 
1875,  and  payment  refused,  and  on  the  same  day  it  was  duly 
protested  for  non-payment  by  a  notary  public  of  Indianapolis, 
Indiana.  At  the  trial  Barker  testified  that  in  August,  1875, 
he  went  to  Dustin's  bank  and  handed  him  the  two  following 
letters : 

"  Champaign,  111,  August  30, 1875. 
Wm.  M.  Dustin,  Lincoln,  111. 

Gent ;     If  W.  C.  Barrett  &  Co.  wishes  to  draw  on  either 
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us  or  their  bank  in  Indianapolis  it  will  be  all  right,  as  they 
are  good  for  all  their  contracts. 

Yours,  respectfully, 

BUKNHAM,  CONDIT  &  Co." 

"  Indianapolis,  lnd.}  August  31,  1875. 
Wm.  M.  Dustin,  Lincoln,  111. 

Dear  Sir:  Mr.  Wm.  H.  Barker,  our  agent,  will  call  on 
you  and  will  want  to  do  some  business  through  your  bank  in 
this  way.  Any  drafts  he  may  draw  on  us  at  sight,  or  any 
drafts  that  he  may  recognize  that  are  drawn  by  other  parties, 
you  will  greatly  oblige  by  cashing  same,  and  we  will  protect 
here.  Trusting  you  will  favor  us  by  so  doing,  we  remain 
yours  truly,  W.  C.  Barrett  &  Co." 

After  reading  which,  Dustin  said  he  would  accommodate 
them.  The  witness  was  then  asked  by  plaintiff's  counsel  if 
afterward  Dustin  cashed  any  drafts  for  witness  that  were 
drawn  by  him  on  W.  C.  Barrett  &  Co.,  which  question,  on 
objection,  was  excluded  by  the  court.  The  defendant,  after 
testifying  in  his  own  behalf  that  he  brought  the  draft  to  Dus- 
tin, handed  it  to  him,  and  the  latter  handed  it  back  and  told 
defendant  to  write  his  name  on  the  back,  wTas  then  asked  by 
defendant's  counsel  what  else  was  done  and  said;  to  state  all 
the  conversation  that  took  place  at  that  time;  whether  Dustin 
stated  that  he  had  made  arrangements  with  Barrett  &  Co.  by 
which  he  was  to  pay  such  checks  as  these?  All  which  ques- 
tions, on  objection,  were  excluded  by  the  court,  and  exception 
taken. 

Messrs.  Beason  &  Blinn,  for  the  appellant. 
Messrs.  Hoblett  &  Foley,  for  the  appellee. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  exclusion  of  testimony  is  made  the  ground  of  one  as- 
signment of  error.     It  is  not  entirely  clear  that  the  offered 
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testimony  of  Barker  as  to  Dustin  cashing  drafts  for  the  wit- 
ness drawn  by  him  on  W.  C.  Barrett  &  Co.,  might  not  have 
been  properly  received  as  showing,  with  other  evidence,  the 
circumstances  under  which  the  money  was  paid  by  Dustin  to 
Skelton  for  the  bill;  but  as  there  is  no  evidence  bringing 
home  to  Skelton  any  knowledge  of  the  cashing  of  such  drafts, 
or  arrangement  for  cashing  them,  we  incline  to  think  that  for 
this  reason  the  testimony  might  properly  be  rejected.  Besides, 
the  testimony  already  in  showed  sufficiently  a  promise  to  cash 
such  drafts,  which  would  establish  such  alleged  arrangement 
under  which  it  is  claimed  the  money  was  paid  by  Dustin,  and 
to  show  instances  of  the  performance  of  the  promise  would 
be  but  cumulative  testimony  to  an  undisputed  point,  viz:  the 
arrangement  alleged.  We  think  there  was  no  material  error 
in  excluding  this  evidence. 

As  to  the  oifered  evidence  of  the  defendant  himself  of  the 
conversation  which  took  place  between  him  and  Dustin  at  the 
time  of  the  making  of  the  indorsement,  the  effect  of  it,  so  far 
as  could  be  of  benefit  to  the  defendant,  would  be  to  impair 
the  legal  effect  of  his  indorsement  in  blank  by  proof  of  a 
different  parol  agreement.  This  is  not  admissible,  as  has 
been  repeatedly  ruled  by  this  court.  Mason  v.  Burton,  54 
111.  349  ;  Jones  v.  Albee,  70  id.  34;  Beattie  v.  Brown,  64  id. 
360.  In  the  latter  case,  after  expressing  disapproval  of  the 
cases  cited  on  the  argument,  which  were  to  the  effect  that  a 
blank  indorsement  is  not  really  a  written  contract,  but  one 
resting  in  parol,  and  open  to  explanation  by  parol,  it  was  said: 

"It  can  not  be  a  parol  contract  where  the  payee  indorses  a 
note  in  blank,  for  there  is,  in  legal  contemplation,  written 
over  his  name,  the  extent  and  character  of  his  undertaking, 
which  can  not  be  varied  by  parol/'  and  see  Preseott  Bank  v. 
Caverly,  7  Gray,  217 ;  Howe  v.  Merrill,  5  Cush.  80;  Daley.  Gear, 
38  Conn.  15;  Woodioard  et  al.  v.  Foster,  18  Gratt.  200;  Charles 
v.  Denis,  42  Wis.  56;  Rodney  v.  Wilson,  67  Mo.  123;  Coon  v. 
Pruden  et  al.  24  Minn. 
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The  attempt  in  the  present  case  was  to  vary  by  parol — by 
the  conversation  of  the  parties  at  the  time — the  legal  effect 
of  the  indorsement  in  blank  made  by  the  payee.  The  sur- 
rounding circumstances,  except  as  first  noted,  under  which 
the  indorsement  was  made  were  given  in  evidence,  which  is 
all  we  think  the  defendant  was  entitled  to,  and  that  the 
further  offered  evidence  of  the  conversation  at  the  time  of 
the  indorsement  was  properly  excluded. 

It  is  urged  that  a  sight  draft  matures  when  presented  for 
payment,  and  if  not  then  paid,  must  be  protested  for  non- 
payment on  the  same  day,  and  due  notice  given,  in  order  to 
charge  the  drawer  and  indorser, — Strong  v.  King,  35  111.  9  ; 
that  here  the  draft  was  presented  on  the  10th,  and  not  pro- 
tested until  the  13th  of  September;  and  hence  it  is  claimed 
the  indorser  was  discharged.  This  is  answered  by  the  proof, 
which  was  made  at  the  trial,  of  the  statute  of  Indiana  allow- 
ing three  days  of  grace  on  all  bills  of  exchange  payable  within 
the  State,  whether  sight  or  time  bills.  The  law  of  the  place 
of  payment  must  govern  as  to  whether  days  of  grace  are 
allowed  on  commercial  paper.  Bowen  v.  Newell,  3  Kern.  290; 
Mason  v.  Dousay,  35  111.  424 ;  Edwards  on  Bills  and  Prom. 
Notes,  554. 

But  if  this  be  so  held,  it  is  then  insisted  that  notice  must 
be  given  according  to  the  law  of  the  place  where  the  contract 
of  the  drawer  or  indorser  was  made,  such  being  an  implied 
condition, — Aymer  v.  Sheldon,  12  Wend.  439;  Edwards  on 
Bills  and  Notes,  587  marg., — and  it  is  claimed  that  notice  in 
this  case  should  have  been  given  in  pursuance  of  the  provi- 
sions of  our  statute,  Rev.  Stat.  1874,  p.  722,  sections  11  and 
12,  which  was  not  done.  These  provisions  are,  that  it  shall 
be  the  duty  of  each  and  every  notary  public  in  this  State  pro- 
testing a  bill  of  exchange  for  non-payment,  to  give  notice 
thereof  in  writing  to  the  maker,  and  to  each  and  every  indorser 
of  such  bill,  on  the  same  day,  or  within  forty-eight  hours  of 
such  protest.     If  the  maker  or  indorser  reside  more  than  one 
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mile  from  the  place  of  protest,  then  such  notice  to  be  for- 
warded by  mail  or  other  safe  conveyance. 

The  provisions  referred  to  have  no  application  to  the  pres- 
ent case.  They  relate  only  to  notaries  public  residing  in  this 
State,  and  are  but  declaratory  of  the  duties  of  notaries  public 
of  this  State  upon  the  subject.  There  is  no  claim  that  the 
notice  here  given  was  not  in  accordance  with  the  rule  of  the 
law  merchant ;  but  it  is  only  objected  that  the  notice  provided 
in  the  above  named  sections  of  our  statute  was  not  given. 
The  objection  is  not  well  taken. 

It  is  said  that  a  bill  of  exchange  should  be  presented  for 
payment  on  the  day  it  is  payable,  during  the  business  hours 
of  that  day,  Strong  v.  King,  supra;  and  it  is  claimed,  therefore, 
that  it  must  be  affirmatively  shown,  which  it  is  said  was  not 
done  in  this  case,  that  the  bill  was  so  presented  during  busi- 
ness hours.  The  only  evidence  there  is  as  to  the  time  of  day 
the  bill  was  presented  for  payment  is  found  in  the  notarial 
certificate  of  protest,  which  states  that  the  notary,  "  after  the 
close  of  bank  hours,  presented  the  same  (the  bill)  at  the  office 
of  W.  C.  Barrett  &,  Co.,  Indianapolis,  Indiana,  and  demanded 
payment  thereof,  the  time  limited  for  payment  having  ex- 
pired." The  certificate  is  presumptive  evidence  of  present- 
ment during  the  proper  hours  of  business.  These,  except 
where  the  paper  is  due  from  a  bank,  for  the  purpose  of  pre- 
senting a  note  or  bill  for  payment,  range  through  the  whole 
day  down  to  bed-time  in  the  evening.  The  Cayuga  County 
Bank  v'.  Hunt,  2  Hill,  635 ;  Farnsworth  v.  Allen,  4  Gray,  453; 
Edwards  on  Bills  and  Notes,  526  marg.  There  is  no  evidence 
that  W.  C.  Barrett  &  Co.  were  bankers.  The  statement  that 
the  "time  limited  for  payment  had  expired"  does  not  import, 
as  is  contended,  that  the  presentment  for  payment  was  after 
the  close  of  business  hours.  It  means  no  more,  we  think, 
than  that  payment  of  the  bill  had  become  due. 

The  instructions  in  this  regard,  asked  by  the  defendant, 
were  properly  refused,  there  being  no  evidence  upon  which  to 
base  them. 
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It  is  lastly  objected  that  the  court  instructed  the  jury  that 
a  part  of  the  measure  of  damages  was  five  per  cent  of  the  face 
amount  of  the  bill,  and  that  the  juiy  assessed  such  damages. 
The  language  of  the  statute  in  this  respect  being,  "and  in 
case  suit  has  to  be  brought  on  such  bill  of  exchange,  (shall 
pay)  five  per  cent  damages  in  addition,"  it  is  insisted  that 
the  right  to  such  damages  does  not  accrue  until  after  suit 
brought,  and  that  such  amount  can  not  be  included  in  the 
assessment  of  damages  by  the  jury.  This  construction  would 
necessitate  a  separate  suit  for  the  five  per  cent  damages.  We 
can  not  adopt  that  construction,  but  must  hold  such  damages 
to  be  properly  recoverable  in  this  suit  upon  the  bill. 

Finding  no    error  in   the    record,   the  judgment    will   be 

affirmed. 

Judgment  affirmed. 


John  A.  Chesnut 
v. 

William  A.  Pennell. 

• 

1.  Evidence — proof  of  liability  of  corporation  necessary  to  hold  stockholder 
liable.  In  a  suit  against,  a  stockholder  of  an  insurance  company,  based 
upon  a  decree  against  the  company  upon  a  policy  of  insurance  and  a  loss  by 
fire,  for  a  certain  sum,  no  recovery  can  be  had  without  proof  of  the  execution 
of  such  a  policy  as  is  described  in  the  declaration,  and  of  a  loss  by  fire.  The 
recitals  in  the  decree  of  these  facts  are  no  evidence  against  the  stockholder, 
who  was  no  party  to  the  suit  in  which  it  was  rendered. 

2.  Same  —  decree  evidence  against  parties  only.  A  decree  against  a  corpora- 
tion finding  its  liability  and  the  amount  of  its  indebtedness,  is  not  admissible 
in  evidence  against  a  stockholder  of  such  corporation  who  was  no  party  to  the 
decree,  either  actually  or  constructively. 

3.  Parties — suit  to  close  up  insolvent  corporation.  In  proceedings  under 
sec.  25  of  the  "Act  concerning  corporations,"  approved  April  18,  1872,  to  dis- 
solve or  close  up  the  business  of  corporations,  etc.,  the  stockholders  are  neces- 
sary parties. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 
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The  first  count  of  the  declaration,  as  amended,  is  as  follows, 
omitting  the  caption : 

"William  A.  Pennell,  who  sues  for  the  use  of  Albert  H. 
Barber,  plaintiff  in  this  suit,  by  W.  S.  Coy  and  Frank  J. 
Crawford,  his  attorneys,  complains  of  John  A.  Chesnut,  the 
defendant  in  this  suit,  who  has  been  summoned,  etc.,  of  a  plea 
that  he  render  to  the  plaintiff  the  sum  of  $1000,  which  he  owes 
to  and  unjustly  detains  from  him. 

"  For  that,  whereas,  prior  to  and  on  the  first  day  of  April, 
1871,  the  Lamar  Insurance  Company  of  Chicago  was  a  cor- 
porate body,  created  and  existing  for  the  purpose,  and  engaged 
in  the  business,  among  other  things,  of  insuring  houses,  fur- 
niture, goods,  buildings,  and  all  other  legal  objects  of  insur- 
ance, against  loss  or  damage  by  fire;  that  said  corporation 
was  created  and  organized  under  and  by  virtue  of  an  act  of 
the  General  Assembly  of  the  State  of  Illinois,  approved  Feb- 
ruary 16,  A.  D.  1865,  and  entitled  'An  act  to  incorporate  the 
Lamar  Insurance  Company  of  Chicago,  Illinois/  which  act  is 
hereby  made  a  part  of  this  declaration;  that  afterwards,  by 
an  act  of  the  General  Assembly  of  the  State  of  Illinois,  ap- 
proved March  29,  A.  D.  1869,  and  entitled  fAn  act  to  amend 
an  act  entitled  an  act  to  incorporate  the  Lamar  Insurance 
Company,  Chicago,  Illinois/  (which  act  is  hereby  referred  to 
and  made  part  of  this  declaration,)  the  charter  of  said  corpo- 
ration was  amended,  and  new  rights  and  privileges  were 
thereby  granted  to  said  corporation,  as  will  in  said  act  appear; 
that  said  corporation,  at  said  times  and  thereafter,  continuously, 
until  on  or  about  the  first  day  of  May,  1871,  accepted,  exer- 
cised and  enjoyed  the  various  powers  and  privileges  granted 
to  said  corporation  by  the  said  act  of  incorporation,  and  by 
the  said  act  amendatory  thereof,  aforesaid,  and  held  its  prin- 
cipal office  in  the  city  of  Chicago,  in  the  State  of  Illinois,  and 
continued  to  issue  policies  of  insurance  upon  property,  as 
aforesaid,  in  accordance  with  and  by  virtue  of  the  said  several 
acts;  that  upon  the  first  day  of  April,  A.  D.  1871,  the  said 
corporation,  for  a  valuable  consideration  received   from  said 
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plaintiff,  duly  issued  and  delivered  to  said  plaintiff  a  policy  of 
insurance,  dated  that  day,  numbered  9770,  wherein  and  where- 
by the  said  corporation,  by  its  president,  who  signed,  and  the 
secretary,  who  attested,  said  policy,  did  insure  against  loss  or 
damage  by  fire  to  the  amount  of  $2500,  as  follows,  to-wit: 
$2500  on  his  four-story  frame  metal  roof  hotel  building,  then 
situated  on  lots  12  and  13,  in  block  12,  of  the  original  town 
of  Normal,  McLean  county,  Illinois,  for  one  year. 

"And  the  said  corporation  did,  among  other  things  in  said 
policy,  agree  to  make  good  to  said  plaintiff,  his  heirs,  execu- 
tors, administrators  or  assigns,  all  such  immediate  loss  or 
damage,  not  exceeding  the  amount  of  $2500,  for  the  interest 
of  this  plaintiff  in  the  said  property,  as  should  happen  to  the 
said  property  by  fire  from  the  first  day  of  April,  A.  D.  1871, 
at  noon,  to  the  first  day  of  April,  A.  D.  1872,  at  noon,  the 
amount  of  loss  or  damage  to  be  estimated  according  to  the 
actual  cash  value  of  the  property  at  the  time  of  the  loss,  and 
to  be  paid  sixty  days  after  due  notice  and  proof  of  loss  should 
be  made  by  the  assured,  unless  the  property  injured  or  de- 
stroyed should  be  replaced,  or  the  company  should  give  notice 
of  their  intention  to  rebuild  or  repair  the  damaged  premises; 
that  afterwards,  on  the  14th  day  of  February,  A.  D.  1872,  and 
while  said  policy  of  insurance  was  in  full  force,  the  said  prop- 
erty described  therein  was  totally  destroyed  by  fire,  and  said 
loss  or  damage  was  not  caused  or  occasioned  by  any  of  the 
causes  or  circumstances  excepted  against  in  said  policy,  nor 
by  the  act,  procurement  or  fault  of  the  plaintiff;  that  at  the 
time  of  destruction  of  said  property  by  fire,  aforesaid,  said 
plaintiff  was  the  sole  and  exclusive  owner  thereof,  and  that 
said  property  was  worth,  in  actual  cash  value,  more  than  $2500; 
that  immediately  after  said  fire  plaintiff  caused  the  said  com- 
pany to  be  notified  of  said  loss,  and  as  soon  thereafter  as 
possible  did  file  with  said  company  proper  proof  thereof, 
according  to  the  requirements  contained  in  said  policy  of  in- 
surance ;  that  the  said  corporation  was,  immediately  after  the 
9th   day  of  October,  A.  D.  1871,  insolvent,  and  was  wholly 
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unable  to  pay  its  creditors,  and  it  was,  on  the  23d  day  of  No- 
vember, A.  D.  1872,  placed  in  the  hands  of  a  receiver,  ap- 
pointed by  the  Superior  Court  of  Cook  county,  at  the  suit  of 
judgment  creditors  of  said  company,  upon  a  creditor's  bill,  and 
is  still  insolvent  and  in  the  hands  of  said  receiver. 

"And  afterwards,  such  proceedings  were  had  by  virtue  of 
said  policy  of  insurance  and  said  loss  by  fire,  that  a  decree 
against  said  corporation  and  in  favor  of  said  plaintiff  was  ren- 
dered by  the  Superior  Court  of  Cook  county,  Illinois,  on  the 
25th  day  of  November,  A.  D.  1876,  for  the  sum  of  $3185, 
which  said  decree  remains  wholly  due  and  unpaid  and  in  full 
force;  that  there  is  now  justly  due  and  unpaid  this  plaintiff, 
upon  said  claim,  in  decree  as  aforesaid,  the  sum  of,  to- wit, 
$3185,  with  interest  upon  the  unpaid  balance  of  said  decree 
from  the  date  thereof,  to-wit,  from  the  25th  day  of  November, 
A.  D.  1876;  that  the  capital  stock  of  said  corporation  was 
$5,000,000;  that  the  whole  amount  of  the  capital  of  said  cor- 
poration has  never  been  paid  in,  and  no  certificate  of  such 
payment  has  been  given  or.  recorded,  as  required  by  the  statute 
of  Illinois,  but,  on  the  contrary,  not  more  than  twenty  per  cent 
of  said  capital  stock  subscribed  has  even  been  paid  into  said 
company;  that  on  and  after  the  day  of  said  loss  of  plaintiff  by 
fire,  as  aforesaid,  and  at  the  time  of  the  accruing  of  plaintiff's 
said  claim,  and  at  the  time  of  the  insolvency  of  said  company, 
and  at  the  time  of  the  recovery  of  said  decree  by  this  plaintiff, 
the  defendant  was,  and  still  is,  a  corporator  and  stockholder 
in  said  corporation,  and  had  subscribed  for  and  owned  ten 
shares  of  the  capital  stock  thereof,  at  the  price  named,  of  $100 
for  each  share,  amounting  to  the  sum  of  $1000. 

"And  the  plaintiff  avers,  that  a  large  portion  of  the  purchase 
price  of  said  shares  of  stock  so  bought  and  subscribed  for  by 
said  defendant  of  said  corporation,  still  remains  due  and  un- 
paid from  said  defendant  to  said  corporation,  to-wit,  the  sum 
of  $1000;  that  by  virtue  of  the  premises  herein  set  forth,  and 
in  accordance  with  the  statutes  of  the  State  of  Illinois,  the  said 
defendant  is  individually  liable  to  this   plaintiff  for  the   said 
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debt  of  the  said  corporation  to  this  plaintiff,  to  an  amount  equal 
to  the  said  amount  of  stock  in  said  corporation  owned  and 
subscribed  for  by  said  defendant,  to-wit,  the  amount  $1000." 

The  second  count  varies  slightly  from  the  first,  but  no  point 
is  involved  in  that  variation. 

The  defendant  pleaded  nil  debet,  nul  tiel  record,  and  the 
Statute  of  Limitation  of  five  years,  and  a  number  of  special 
pleas,  to  which  demurrers  were  sustained. 

The  cause  was  submitted  to  the  court  without  the  interven- 
tion of  a  jury,  and  judgment  was  rendered  in  favor  of  the 
plaintiff  for  $800,  and  costs. 

The  plaintiff  gave  in  evidence  the  following  bond,  executed 
by  the  defendant  at  the  time  of  becoming  a  stockholder  in  the 
Lamar  Insurance  Company :     . 
No.  Bond,    1  The  Lamar  Insurance  Company, 

1645.        j  Amount,  $1000. 

Capital  stock  $1,000,000,  with  liberty  to  increase  to  $5,000,000. 
Organized  February  15,  1865,  under  an  act  of  the  legis- 
lature, approved  February  18,  1865. 

Know  all  men  by  these  presents,  that  for  and  in  considera- 
tion often  shares  of  the  capital  stock  of  the  Lamar  Insurance 
Company  of  Chicago,  Illinois,  received  by  me,  I  am  held  and 
firmly  bound,  and  agree  to  pay  the  Lamar  Insurance  Company 
of  Chicago  the  sum  of  $1000,  in  installments,  as  follows: 
five  per  cent  thereof  on  receipt  of  stock  certificate,  five  per 
cent  thereof  in  three  months  from  date  hereof,  five  percent  in 
six  months  from  date  hereof,  five  per  cent  in  nine  months 
from  date  hereof, — the  balance  being  subject  to  the  call  of  the 
directors,  as  they  may  be  instructed  by  the  majority  of  the 
stockholders  at  any  regular  meeting. 

Chicago,  3 f arch  30,  1870.  J.  A.  Chesnut. 

Signed  and  delivered  in  presence  of  . 

Next,  the  plaintiff  gave  in  evidence  the  charter  of  the  Lamar 
Insurance  Company.  He  next  gave  in  evidence  a  decree  of 
the  Superior  Court  of  Cook  county  in  the  cause  entitled 
t(  Edwin  Burnham  et  al.  v.   The  Lamar  Insurance   Company, 
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decree  on  claim  of  William  A.  Pennell,"  which  decree  was 
rendered  November  25,  1876,  and  recited  that  "  comes  Wil- 
liam A.  Pennell,  by  W.  S.  Coy  and  Frank  J.  Crawford,  his 
solicitors,  the  Lamar  Insurance  Company,  (George  Chandler, 
receiver,)  by  Shufeldt  &  Westover,  solicitors,"  and  Pennell 
produced  an  order  and  mandate  of  the  Supreme  Court  revers- 
ing the  former  decree  disallowing  his  claim,  and  then  pro- 
ceeds: "This  cause  having  now  come  on  to  be  heard  upon 
the  bill  of  complaint  and  amended  bill  herein,  and  the  several 
answers  thereto,  and  replications  and  exhibits,  proofs  and  evi- 
dence taken  and  to  be  heard  in  said  cause  and  trial,  as  set 
down  as  above,  and  it  appearing  to  the  court  this  cause  was 
an  original  action,  begun  on  the  23d  day  of  October,  A.  D. 
1872,  by  Edwin  Burnhani  and  other  creditors,  against  the 
Lamar  Insurance  Company  and  others,  to  discover  assets  of 
the  said  Lamar  Insurance  Company,  and  for  the  usual  relief 
prayed  for  in  ordinary  creditors'  bills,  and  that  a  summons 
was  duly  issued  out  of  said  court,  and  duly  and  properly  served 
on  said  defendant,  the  Lamar  Insurance  Company,  and  it  ap- 
peared and  made  answer  to  said  bill;  that  afterwards,  to-wit, 
on  the  23d  day  of  November,  A.  D.  1872,  the  several  parties 
appearing,  the  court,  being  informed  of  all  the  facts,  found 
that  the  capital  stock  of  said  Lamar  Insurance  Company  had 
been  impaired  and  diminished  by  the  great  fire  of  October  8 
and  9,  1871,  and  that  said  Lamar  Insurance  Company  had 
allowed  an  execution  issued  from  a  court  of  record  for  the 
payment  of  money,  after  demand  for  the  payment  of  the  same 
had  been  made  by  the  officer  having  said  execution  to  execute, 
to  be  returned  '  no  property  found/  and  that  said  Lamar  Insur- 
ance Company  had  allowed  said  execution  to  remain  unsatis- 
fied for  more  than  ten  days  after  the  payment  of  the  same  had 
been  demanded  by  such  officer."  Then  follows  the  granting 
relief,  as  prayed  in  said  bill  by  Burnhani,  the  appointment  of 
George  Chandler,  receiver;  that  afterwards,  to-wit,  on  the 
31st  day  of  October,  1873,  the  court  further  ordered  that  all 
persons  having  claims  against  the  Lamar  Insurance  Company 
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or  its  property,  present  and  prove  the  same  before  the  special 
master  within  ninety  days  from  the  date  of  such  order;  that 
Pennell  did,  within  ninety  days  after  said  order,  duly  present 
and  make  proof  of  his  claim  against  the  said  Lamar  Insurance 
Company,  which  claim  was  for  $2500,  and  interest  on  the 
same  at  the  rate  of  six  per  cent  per  annum  from  the  15th  day 
of  March,  1872,  on  account  of  loss  by  fire,  under  a  policy  is- 
sued to  him  on  April  1st,  1871,  "for  one  year,  upon  a  building 
destroyed  by  fire  upon  the  14th  day  of  February,  A.  D.  1872; 
and  it  is  proven,  and  the  court  so  finds  from  the  exhibits, 
proofs  and  evidence  in  this  case,  that  the  Lamar  Insurance 
Company  did  issue  to  said  William  A.  Pennell,  on  the  1st  day 
of  April,  A.  D.  1871,  its  policy  of  insurance,  in  the  sum  of 
$2500,  good  for  one  year,  on  a  certain  building,  and  that  the 
said  William  A.  Pennell  accepted  said  policy  of  insurance,  and 
paid  the  premium  on  the  same,  and  that  afterwards,  to-wit,  on 
the  14th  day  of  February,  A.  D.  1872,  said  building  was  de- 
stroyed by  fire,  and  that  said  building,  when  so  destroyed  by 
fire,  was  of  a  value  largely  exceeding  all  of  said  PennelPs 
insurance  on  said  building,"  wherefore  it  is  by  the  court  or- 
dered, adjudged  and  decreed  that  the  said  William  A.  Pennell 
recover  of  and  from  the  Lamar  Insurance  Company  the  said 
sum  of  $2500,  being  the  amount  of  said  policy  heretofore  men- 
tioned, with  interest  on  the  said  sum  of  $2500,  at  the  rate  of 
six  per  cent  per  annum,  to  be  computed  from  the  1st  day  of 
May,  A.  D.  1872,  until  this  date, — which  interest,  so  com- 
puted, amounts  to  the  sum  of  $685. 

Defendant  objected  to  the  admission  of  this  record  in  evi- 
dence. The  objection  was  overruled,  and  the  defendant 
excepted. 

After  this,  plaintiff  gave  in  evidence  a  certified  copy  of  a 
decree  of  said  Superior  court  in  said  cause  of  Burnham  et  al,  v. 
The  Lamar  Insurance  Company  et  al.,  of  date  January  18, 
1878,  authorizing  the  receiver  to  first  collect  of  and  from  all 
stockholders  who  had  not  paid  the  twenty  per  cent,  to  be  paid 
in  installments,  the  full   amount   necessary  to  make  up  their 
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payments,  and  to  place  them  on  an  equality  with  those  who 
had  paid,  then  to  make  an  assessment  of  twenty  per  cent  on 
all  the  stock,  being  $20  on  each  share;  that  he  call  and  collect 
the  same,  first,  by  a  call  for  f  15  on  each  share,  and  if  the  sum 
to  be  thus  realized  shall  be  sufficient  to  discharge  all  liabilities, 
including  the  costs  and  expenses,  to  surrender  to  the  stock- 
holders their  obligations;  if  not  sufficient,  that  he  make  further 
calls  and  collections,  until  sufficient  shall  be  raised,  making 
up  deficiencies  from  solvent  stockholders, — with  proceeds,  after 
paying  costs,  to  pay  to  the  complainants  (Burnhams),  or  their 
solicitors,  "and  to  all  other  creditors  of  the  Lamar  Insurance 
Company  who  shall  come  in  and  file  their  claims  under  this 
decree,  pro  rata,  or  share  and  share  alike,  until,"  etc. 

The  defendant  objected  to  the  reading  of  this  record  in  evi- 
dence, but  the  court  overruled  the  objection,  and  the  defendant 
excepted. 

Plaintiff  then  offered  in  evidence  certified  copies  of  the  judg- 
ment, executions  and  returns  thereon,  in  favor  of  Burnham  v. 
The  Lamar  Insurance  Company,  on  which  the  bill  in  chancery 
and  the  decree  and  orders  therein,  above  referred  to,  were 
based,  to  which  the  defendant  objected,  but  the  court  overruled 
the  objection,  and  the  defendant  excepted. 

This  was  all  the  evidence  offered  by  plaintiff. 

The  defendant  then  proved  that  there  were  several  hundred 
other  subscribers  to  the  capital  stock  of  said  company  who  had 
not  paid  their  stock  subscriptions;  that  there  were  other  cred- 
itors, to  a  large  amount,  who  had  proved  their  claims  in  the 
case  of  Burnham  v.  The  Lamar  Insurance  Company.  It  was 
admitted  that  in  the  said  chancery  suit  of  Burnham  v.  The 
Lamar  Insurance  Company,  said  company  was  the  only  de- 
fendant; that  process  was  only  served  on  the  officers  "of  said 
company,  of  whom  defendant  was  not  one,  and  that  defendant 
was  a  stockholder  of  said  company,  as  shown  by  his  stock  note 
introduced  in  evidence,  and  has  so  continued  to  be;  that  he 
did  not  make  any  other  subscription  on  the  books  of  the  com- 
pany, or  otherwise. 
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This  was  all  the  evidence  in  the  case.  The  court  found  the 
issues  for  plaintiff,  and  rendered  judgment  against  him  for 
$800,  and  costs,  to  which  he,  at  the  time,  excepted. 

The  errors  assigned  are — 

1st.  In  sustaining  demurrers  to  the  3d,  4th,  5th,  6th,  7th 
and  9th  pleas. 

2d.    In  admitting  improper  evidence. 

3d.  In  finding  the  issues,  and  rendering  judgment  in  favor 
of  plaintiff  against  defendant. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellant. 

Mr.  W.  S.  Coy,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

On  an  investigation  of  the  present  case,  we  have  deemed  it 
sufficient  to  pass  upon  but  one  of  the  points  discussed  in  the 
briefs. 

Plaintiff's  right  to  recover  is  based  solely  upon  a  loss  by 
fire,  against  which  he  was  protected  by  a  policy  of  insurance 
issued  by  the  Lamar  Insurance  Company.  There  is,  in  this 
record,  no  proof  of  the  execution  of  such  a  policy,  and  no 
proof  of  any  loss  by  fire.  It  is,  it  is  true,  recited  in  the  decree 
of  the  Superior  Court  of  Cook  county  in  the  case  of  Edivin 
Burnham  et  al.  v.  The  Lamar  Insurance  Company,  a  copy  of 
which  was  read  in  evidence  over  the  defendant's  objection, 
that  the  Lamar  Insurance  Company  issued  to  the  present 
plaintiff,  on  the  1st  day  of  April,  A.  D.  1871,  its  policy  of 
insurance,  in  the  sum  of  $2500,  good  for  one  year,  on  a  cer- 
tain building,  etc.,  and  that  said  building  was  destroyed  by 
fire  on  the  14th  day  of  February,  1872;  but  the  present  de- 
fendant was  no  party  to  the  decree  in  that  case,  either  actually 
or  constructively,  and  so  can  not  be  bound  by  it. 

We  held  in  Chandler  v.  Brown,  77  111.  333,  and  in  Rowell 
v.  Chandler,  83  id.  288,  that  a  decree  like  that  of  which  a 
copy  was  here  admitted  in  evidence,  against  the  same  insurance 
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company,  was  not  binding  upon  stockholders  of  the  corpora- 
tion who  were  not  parties  to  it;  and  that  in  proceedings  under 
the  25th  section  of  the  "Act  concerning  corporations,"  ap- 
proved April  18,  1872,  in  force  July  1,  1872,  to  dissolve  or 
close  up  the  business  of  corporations,  etc.,  the  stockholders 
are  necessary  parties. 

This,  it  would  seem,  is  conclusive  against  the  plaintiff's 
right  to  recover  on  the  evidence  in  this  record.  The  court 
erred  in  admitting  the  copy  of  the  decree  of  the  Superior  Court 
of  Cook  county  in  evidence,  and  also  in  rendering  judgment 
for  the  plaintiff. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Phcenix  Insurance  Company 

v. 

Abraham  Tucker. 

1.  Insurance — waiver  of  defects  in  proof  of  loss.  Where  proofs  of  a  loss  are 
made  out  and  delivered  to  an  insurance  company  within  the  time  prescribed 
by  the  policy,  it  is  its  duty  to  point  out  specifically  any  objections  it  may  have 
to  the  same,  and  if  it  does  not  do  so,  it  will  be  estopped  from  afterwards  making 
such  objections. 

2.  If,  upon  making  out  proofs  of  loss,  the  company  makes  certain  specific 
objections,  it  thereby  waives  all  others,  and  when  the  proofs  are  amended  with  a 
view  to  obviate  the  objections,  and  the  company  is  furnished  with  the  amended 
proof,  and  it  is  not  acceptable,  it  should  renew  its  objections,  and  if  it  does  not 
do  so  until  the  time  has  expired  for  making  out  proofs,  it  will  be  estopped  from 
doing  so  afterwards. 

3.  If  an  insurance  company,  after  proofs  of  loss  have  been  made  out,  refuse 
to  pay  a  part  or  the  whole  of  the  claim  of  the  assured,  placing  its  refusal  on 
some  other  distinct  ground  than  that  of  defective  proofs,  it  will  be  estopped, 
when  sued  on  account  of  the  loss,  from  setting  up  as  a  defence  that  the  proofs 
of  loss  were  insufficient. 

4.  Same — title  not  truly  stated  in  policy.  Where  the  nature  and  condition 
of  the  title  of  the  assured  is  fully  made  known  to  the  agent  of  the  insurance 
company  taking  the  application,  a  recovery  on  the  policy  for  a  loss  will  not  be 
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defeated  on  the  ground  the  character  of  the  title  was  not  properly  inserted  in 
the  policy.  Where  the  agent,  knowing  the  facts,  makes  out  the  policy,  if  it 
does  not  speak  the  truth,  the  company  alone  will  be  responsible  for  it,  and 
will  not  be  heard  to  complain  on  that  ground. 

5.  Same — leaving  the  premises  vacant  and  unoccupied.  Where  a  policy  of 
insurance  provides  that  if  the  insured  premises  be  left  vacant  or  unoccupied, 
without  the  consent  of  the  company,  the  policy  shall  be  of  no  force  or  effect, 
if  the  assured  leaves  the  premises  actually  vacant,  that  is,  without  any  occu- 
pant for  an  unreasonable  length  of  time,  the  animus  revertendi,  however  clearly 
shown,  will  not,  it  seems,  relieve  him  from  the  operation  of  the  condition,  nor 
will  the  fact  that  the  assured  has,  at  the  time  of  the  loss,  abed  and  other  arti- 
cles of  furniture  in  the  building  protect  him  from  the  effect  of  such  a  condition. 

6.  In  this  case  the  owner  of  a  dwelling  house  upon  which  he  had  procured 
an  insurance,  having  determined  to  remove  from  the  State,  rented  the  premises 
to  another,  the  tenant  to  take  possession  on  a  Saturday.  On  the  Thursday 
night  preceding  an  attempt  was  made  to  destroy  the  building,  but  the  owner, 
being  upon  the  premises,  discovered  the  fire  in  time  to  extinguish  it  before  any 
serious  damage  was  done.  On  the  next  day — Friday — the  assured  made  sale 
of  such  articles  of  property  as  he  did  not  wish  to  remove,  and  on  the  evening 
of  that  day  his  family  left  the  premises  without  any  intention  of  returning. 
The  assured  remained  on  the  premises  Friday  and  Friday  night,  having  re- 
tained with  him  a  bed,  bedding,  and  some  other  articles  of  household  goods  of 
small  value,  his  family  in  the  meantime  stopping  in  the  city,  about  a  mile  away. 
The  tenant  to  whom  the  premises  had  been  leased  did  not  take  possession  on 
the  Saturday  as  was  intended,  but  the  assured  remained  there  all  that  day  and 
until  about  nine  o'clock  Saturday  night,  when  he  went  into  the  city  and  spent 
the  balance  of  the  night  with  his  family.  On  Sunday  he  returned  to  the  prem- 
ises and  remained  there  till  seven  o'clock  at  night,  when  he  again  went  to  the 
city  and  spent  the  night  there,  leaving  his  bed,  bedding,  etc.,  in  the  house,  and 
that  night,  while  he  was  in  the  city,  the  house  was  destroyed  by  fire, — evi- 
dently the  work  of  an  incendiary :  Held,  in  a  suit  upon  the  policy,  the  court 
could  not  say,  as  a  matter  of  law,  upon  this  state  of  facts,  that  the  premises 
were  vacant  and  unoccupied  at  the  time  of  the  loss,  within  the  meaning  of  the 
prohibitory  clause  on  that  subject  in  the  policy. 

7.  Law  and  fact.  What  is  meant  by  the  term  "  vacant  and  unoccupied," 
in  a  policy  of  insurance,  as  working  a  forfeiture  of  the  policy,  is  a  question  of 
law,  but  whether  a  house  was,  at  the  time  of  a  loss,  vacant  and  unoccupied, 
within  the  meaning  of  the  policy,  is  a  question  of  fact  for  the  jury. 

Appeal  from  the  Circuit  Court  of  McLean  county;   the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
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Messrs.  Rowell  <&  Hamilton,  for  the  appellant. 

Mr.  M.  W.  Packard,  for  the  appellee. 

Mr.  Justice  Mulkey*  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  rendered  in  the  McLean 
county  circuit  court,  in  favor  of  appellee,  and  against  appel- 
lant, upon  a  policy  of  insurance  against  loss  or  damage  by  fire, 
issued  by  the  latter  upon  the  dwelling  house  of  appellee  sit- 
uated on  a  small  fruit  farm  about  a  mile  south  of  the  city  of 
Bloomington. 

Several  reasons  are  urged  for  a  reversal  of  this  judgment. 
It  is  claimed,  in  the  first  place,  that  "  the  proofs  of  loss  were 
not  made  in  accordance  with  the  provisions  of  the  policy." 
The  evidence  bearing  on  this  point  shows  that  M.  W.  Packard, 
shortly  after  the  destruction  of  the  house  by  fire,  made  out 
proofs  of  loss  and  inclosed  them  to  the  company  by  mail. 
The  company,  after  having  examined  them,  returned  them  to 
Packard  with  two  specific  objections,  namely: 

1.  They  were  not  full  enough  in  giving  the  title  to  the 
property. 

2.  The  sketch  and  diagram  of  the  building  were  not  full 
enough. 

Packard  thereupon  amended  the  proofs  in  these  two  respects 
and  returned  them  to  the  company,  and  he  swears  that  it  is 
his  best  recollection  that  no  further  specific  objections  were 
made  to  them.  Indeed,  it  does  not  appear  that  complaint  of 
any  kind  was  made  to  proofs  of  loss  after  they  were  amended 
and  returned  by  Packard.  It  also  further  appears,  that  after 
proofs  of  loss  had  been  furnished  the  company,  in  the  manner 
just  stated,  appellant  proffered  to  pay  appellee  $200  on  ac- 
count of  the  loss,  but  refused  to  pay  more,  basing  its  refusal 
on  other  grounds  than  defective,  proofs. 

*Note — Mr.  Justice  Mulkey  came  upon  the  Bench  as  the  successor  of  Mr. 
Justice  Baker,  at  the  June  term,  1879,  and  this  case  was  decided  subsequent 
to  that  time. 
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Under  the  circumstances,  we  regard  it  as  immaterial  whether 
the  proofs,  as  finally  made  out,  were  sufficient  or  not, — for 
whatever  defects  or  irregularities  may  have  occurred  in  making 
them  out  or  amending  them  must  be  deemed  to  have  been 
waived  by  appellant.  The  law  is  well  settled,  that  where  proofs 
of  loss  are  made  out  and  delivered  to  an  insurance  company 
within  the  time  prescribed  by  the  policy,  it  is  its  duty  to  point 
out  specifically  any  objections  it  may  have  to  the  proofs  as 
made  out.  Good  faith  and  fair  dealing  require  this  to  be 
done,  and  if  it  is  not  done,  the  company  can  not  afterwards  be 
heard  to  make  such  objections.  It  is  in  law  estopped  from  doing 
so.  And  on  the  same  principle,  if,  upon  making  out  proofs 
of  loss,  the  company  make  certain  specified  objections,  it  there- 
by waives  all  other  objections  not  specifically  pointed  out;  and 
when  they  are  amended  with  a  view  of  obviating  these  speci- 
fied objections,  it  is  the  duty  of  the  company,  on  being  furnished 
with  the  amended  proofs,  if  the  amendment  does  not  make 
them  acceptable,  to  renew  its  objections,  and  if  it  does  not  do 
so  at  the  time,  and  the  assured  is  lulled  into  security  until  the 
time  limited  by  the  policy  for  making  out  proofs  has  expired, 
it  will  be  estopped  from  doing  so  afterwards.  So,  if  an  insur- 
ance company,  after  proofs  have  been  made  out,  refuse  to  pay 
a  part  or  the  whole  of  the  assured's  claim,  basing  such  refusal 
on  some  other  distinct  ground  than  that  of  defective  proofs,  it 
will  be  estopped,  when  sued  on  account  of  the  loss,  from  set- 
ting up  as  a  defence  that  the  proofs  of  loss  were  insufficient. 

The  principles  here  announced  are  fully  recognized  by  this 
court  in  a  number  of  carefully  considered  cases.  The  Great 
Western  Insurance  Co.  v.  Staaden,  26  III.  365 ;  Insurance  Co. 
of  North  America  v.  Hope,  58  id.  75;  Winnesheik  Insurance 
Co.  v.  Schueller,  60  id.  465;  The  lycoming  Fire  Insurance  Co. 
v.  Dunmore,  75  id.  14. 

It  is  also  objected,  that  the  true  state  of  the  assured's  title 
to  the  property  insured  was  not  disclosed  to  the  company  and 
inserted  in  the  policy  at  the  time  the  insurance  was  effected, 
as  required  by  one  of  the  conditions  of  the  policy.     The  evi- 
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dence  shows  that  the  insurance  was  originally  effected  through 
Beal,  as  agent  of  the  Bloomington  Insurance  Company,  and 
that  a  policy  was  first  issued  to  the  assured  by  that  company, 
but  was  subsequently,  through  the  agency  of  Beal,  and  by 
consent  of  the  parties,  canceled,  and  the  policy  sued  on  issued 
in  its  stead. 

The  testimony  of  Abraham  Tucker,  which  is  uncontradicted 
and  unquestioned,  shows  that  Beal  was  not  only  an  agent  for 
the  Bloomington  Insurance  Company  at  the  time  the  policy 
was  issued  by  that  company,  but  was  also  an  agent  of  appel- 
lant at  the  time  the  policy  sued  on  was  issued  by  defendant. 

It  further  appears,  from  his  testimony,  that  when  the 
exchange  of  policies  was  made,  witness  went  over  to  the  office 
of  appellant  with  Beal,  and  the  matter  of  appellee's  title  was 
there  talked  over  and  fully  explained  in  the  presence  of  Lam- 
bert &  Pillsbury,  who  seem  also  to  have  been  acting  on  behalf 
of  appellant.  At  any  rate  Lambert  subsequently  brought  the 
policy  out  to  appellee's  house  and  delivered  it  to  him.  But 
whether  Lambert  &  Pillsbury  were  agents  of  the  company  or 
not  is  immaterial,  for,  without  question,  Beal,  through  whom 
the  insurance  was  effected,  was  such  agent.  The  nature  and 
condition  of  appellee's  title  were,  as  already  stated,  fully  made 
known  and  explained  to  him  on  more  than  one  occasion,  and 
if  they  were  not  properly  inserted  in  the  policy  it  was  not 
appellee's  fault.  He  had  nothing  to  do  with  the  making  out 
of  the  policy.  That  was  done  by  Beal  as  appellant's  agent, 
and  if  the  policy  was  not  made  to  speak  the  facts,  appellant 
alone  is  responsible  for  it  and  can  not  now  be  heard  to  com- 
plain on  that  ground.  The  Atlantic  Insurance  Co.  v.  Wright, 
22  111.  462;  The  Commercial  Insurance  Co.  v.  Spankneble,  52 
id.  53. 

Again,  it  is  objected,  that  in  violation  of  a  condition  in  the 
policy,  the  house,  at  the  time  of  its  destruction  by  fire,  was 
vacant  and  unoccupied.  If  this  be  true  as  a  fact,  it  is  fatal  to 
appellee's  right  of  recovery,  and  the  judgment  of  the  court 
below   must,  for   that  reason  if  no   other,  be   reversed.     The 
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policy  in  question,  among  other  provisions,  contains  the  follow- 
ing: "And  it  is  agreed  and  declared  to  be  the  true  intent 
and  meaning  of  the  parties  hereto,  that  if  the  above  mentioned 
premises  *  *  *  be  vacant  or  unoccupied  or  not  in  use, 
unless  agreed  to  by  this  corporation  in  writing  upon  this 
policy,  from  thenceforth  so  long  as  the  same  shall  be  vacant 
or  unoccupied,  or  not  in  use,  or  the  hazard  otherwise  increased, 
*     *     *     this  policy  shall  be  of  no  force  or  effect." 

It  appears,  from  the  evidence,  that  on  the  night  of  November 
15,  1874,  the  same  being  Sunday,  the  dwelling  house  covered 
by  the  policy  was  destroyed  by  fire.  The  destruction  was  total, 
and  evidently  the  work  of  an  incendiary.  On  the  Thursday 
night  previous,  an  unsuccessful  attempt  had  been  made  to  de- 
stroy it  in  the  same  way,  but  it  was  discovered  by  appellee  in 
time  to  extinguish  the  fire  before  any  serious  damage  occurred. 

It  further  appears,  from  the  evidence,  that  some  time  before 
the  loss,  appellee  had  determined  to  leave  the  premises  and 
move  to  Nevada,  and  for  several  days  before  the  fire  he  was 
actively  engaged  in  making  preparations  to  do  so.  He  had 
already  rented  the  premises  to  another,  who  was  to  have  taken 
possession  on  Saturday,  but  in  consequence  of  rain  he  was 
unable  to  do  so.  On  Friday  preceding  the  fire  appellee  made 
sale  of  such  articles  of  property  as  he  did  not  wish  to  take 
with  him.  On  the  evening  of  that  day  his  family  left  the 
premises  without  any  intention  of  returning,  at  least  until 
after  appellee's  return  from  Nevada,  where  he  subsequently 
went.  Appellee  remained  on  the  premises  Friday  and  Friday 
night,  having  retained  with  him  a  bed,  bedding  and  some  other 
articles  of  household  goods  of  comparatively  little  value,  his 
family  in  the  meantime  having  stopped  in  the  city  waiting 
until  he  could  perfect  his  arrangements  for  leaving.  He  also 
remained  on  the  premises  all  the  next  day  and  until  about 
nine  o'clock  of  the  ni^ht  of  that  dav,  when  he  went  into  the 
city  and  spent  the  balance  of  the  night — we  presume  with  his 
family.  On  Sunday  he  returned  to  the  premises  and  remained 
there  till  seven  o'clock  at  night,  when  he  again  went  back  to 
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the  city  and  spent  the  night  there,  leaving  his  bed,  bedding, 
etc.,  in  the  house,  and  that  night,  while  he  was  in  the  city,  it 
was,  as  before  stated,  destroyed  by  fire. 

These  are  the  simple,  unvarnished  facts  as  disclosed  by  the 
record.  And  the  question  now  presented  is,  can  this  court 
upon  this  state  of  facts  say,  as  matter  of  law,  that,  within  the 
meaning  of  the  policy,  the  premises  in  question  were  vacant 
and  unoccupied  at  the  time  of  the  fire  ? 

The  condition  in  the  policy  rendering  it  inoperative  in 
the  event  the  premises  should  become'vacant  and  unoccupied, 
was  one  that  appellant  had  a  right  to  exact,  and  when  appellee 
accepted  the  policy  with  that  provision  in  it,  he  became  bound 
by  it,  and  it  is  the  duty  of  courts  to  enforce  it  like  any  other 
contract.  Now,  what  is  meant  by  the  term  vacant  or  unoccu- 
pied, in  the  connection  in  which  it  occurs  in  the  policy,  is  a 
question  of  law;  but  whether  the  house  was,  at  the  time  of 
the  fire,  within  the  meaning  of  the  policy,  vacant  and  unoccu- 
pied, was  a  question  of  fact  for  the  determination  of  the  jury. 
In  this  particular  case  the  jury  found,  as  a  matter  of  fact,  that 
the  premises  were  not,  at  the  time  of  the  fire,  vacant  and  un- 
occupied. But,  as  in  all  other  cases,  if  the  finding  of  the  jury 
was  manifestly  against  the  evidence,  it  was  the  duty  of  the 
court  to  have  set  the  verdict  aside  and  granted  a  new  trial. 

This  court  has  had  occasion  to  determine,  as  a  matter  of  law, 
what  is  meant  by  the  term  vacant  and  unoccupied,  in  the  con- 
dition of  a  policy  of  insurance  like  the  one  now  under  con- 
sideration. 

In  American  Insurance  Co.  v.  Padfield  et  al.  78  111.  167,  it 
was  said,  with  reference  to  a  similar  condition,  "A  fair  and 
reasonable  construction  of  the  language  of  vacant  and  unoc- 
cupied is,  that  it  should  be  without  an  occupant — without  any 
person  living  in  it.  *  *  *  The  language  is  not  used  in  a 
technical,  but  popular  sense."  This,  then,  must  be  taken  to 
be  the  meaning  of  the  term,  and  it  results  that  the  real  in- 
quiry in  this  case  is,  whether  appellee  might,  at  the  time  of  the 
fire,  be  regarded,  within  the  meaning  of  the  policy,  still  living 
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in  the  house  in  question,  for  it  is  manifest  his  person  was  not 
in  the  house  at  the  time. 

It  must  be  conceded,  also,  that  the  mere  fact  that  appellee 
had,  at  the  time  of  the  fire,  a  bed,  bedding  and  other  articles 
in  the  house  would  not,  of  itself,  have  protected,  him  from  the 
operation  of  the  provision  in  question.  And  it  is,  moreover, 
equally  certain,  that  where  the  assured  leaves  the  premises 
actually  vacant — that  is,  without  any  occupant  in  them  for  an 
unreasonable  length  of  time — the  animus  revertendi  will  not, 
however  clearly  it  may  appear,  relieve  him  from  the  opera- 
tion of  such  a  condition  in  the  policy.  Now,  this  case  is  not, 
in  some  respects,  like  the  case  last  cited.  There,  the  premises 
covered  by  the  policy  were  in  the  possession  of  a  tenant  at  the 
time  the  insurance  was  effected,  and  the  tenant  had  entirely 
left  the  premises  for  some  two  months  before  the  fire,  and  the 
assured  had  been  notified  of  this  fact  and  had  taken  no  steps 
to  supply  his  place  with  another  tenant.  But  the  case  was 
like  the  present  in  this,  that  there  were  some  household  goods 
and  effects  in  the  building  insured  during  the  time  it  was  so 
vacated  and  at  the  time  of  the  fire. 

The  object  of  courts,  when  enforcing  a  provision  in  a  policy 
like  this,  should  be  to  endeavor  to  so  construe  it  as  to  give 
effect  to  what  might  reasonably  be  supposed  to  have  been  the  in- 
tention of  the  parties  when  they  consented  to  it.  It  will  hardly 
be  contended  that  such  a  condition  requires  that  the  assured, 
or  some  of  his  family,  should  be  actually  in  the  house  all  the 
time.  He  may  be  living  alone,  or  he  may  have  only  a  wife. 
In  such  cases,  business,  social  and  religious  duties,  would 
necessarily  require  the  premises,  in  the  literal  sense  of  the 
term,  to  be  often  vacant  and  unoccupied.  Suppose,  in  such 
case,  the  assured  and  his  wife,  being  the  only  members  of  the 
family,  go  to  spend  a  night  with  a  neighbor  to  set  up  with 
the  sick,  does  his  policy,  having  such  a  clause  in  it,  become 
immediately  suspended  when  he  and  his  wife  pass  from  under 
their  own  roof?  And  does  the  assured,  while  at  the  house 
of  his  neighbor,  discharging  a  duty  imposed  alike  by  religion 
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and  humanity,  cease  to  be  an  occupant,  within  the  meaning  of 
the  policy  ?  Could  it  have  been  intended  by  the  company,  or 
the  assured,  that  if  a  loss  occurred  under  such  circumstances 
the  company  would  be  relieved  from  all  liability?  We  do 
not  think  so.  And  in  such  cases  the  liability  could  hardly 
be  made  to  depend  on  the  urgency  or  necessities  that  called 
the  assured  away. 

Suppose  the  assured  and  his  wife,  instead  of  going  to  set 
up  with  the  sick,  go  to  attend  a  social  gathering,  would  he 
lose  the  benefit  of  his  policy  if  a  fire  should  occur  while  there  ? 
We  think  not.  Courts  could  hardly  go  into  an  inquiry  as  to 
the  reasons  which  lead  to  a  temporary  absence,  with  a  view  of 
determining  whether  the  operation  of  the  policy  was  sus- 
pended during  such  absence.  If,  then,  one  having  a  policy 
of  this  kind  may  go  to  church,  or  spend  a  day  or  night  with 
a  neighbor,  without  ceasing  to  be  an  occupant  of  the  premises, 
within  the  meaning  of  the  policy,  it  follows  that  appellee 
going  to  town  on  Saturday  or  Sunday  night  would  not,  of 
itself,  have  had  the  effect  of  relieving  appellant  from  the 
obligations  imposed  by  the  policy, — for,  the  mere  fact  that 
he  intended  to  leave  as  soon  as  he  could  surrender  the 
possession  to  his  tenant  would  not  have  the  effect  of  depriving 
him  of  such  rights  as  other  persons  might,  under  a  similar 
policy,  exercise,  who  had  no  such  intention  of  leaving.  The 
circumstances  under  which  appellee  was  placed  are  peculiar. 
He  finds  it  necessary  for  him  to  change  his  residence.  He 
well  understands  it  will  not  do  for  him  to  start  on  his  journey 
to  Nevada  leaving  the  premises  unoccupied.  He  had  paid 
the  premium  on  his  policy,  and  he  was  entitled  to  its  benefits. 

He  leases  the  premises  for  three  years  to  another,  who  wants 
to  take  possession  on  Saturday,  and  it  is  arranged  and  intended 
that  he  shall  do  so. 

Accordingly,  on  Friday  evening  the  assured  removes  most  of 
his  effects  out  of  the  house,  and  sends  his  family  to  the  city, 
about  a  mile  distant,  to  remain  there  till  he  can  join  them. 
He  remains  over,  keeping  a  bed  and  bedding,  and  some  other 
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articles  for  his  use  while  there,  expecting  the  next  morning 
to  surrender  the  possession  to  his  tenant;  but  next  day  brings 
with  it  a  rain,  which  prevents  the  tenant  from  coming,  and  so 
of  course  the  change  of  occupancy  can  not  be  properly  effected 
till  Monday;  yet  the  assured  remains  thereon  Saturday  and 
Sunday,  as  he  says  himself,  for  the  purpose  of  taking  care  of 
the  property ;  but  in  the  meantime  the  property  is  destroyed 
by  fire. 

All  these  facts  show  a  manifest  purpose  on  his  part  not 
to  leave  the  premises  till  they  were  turned  over  to  his 
tenant, — otherwise  he  would  have  gone  with  his  family  at  the 
start.  And  the  fact  that  he  spent  Saturday  and  Sunday  nights 
in  the  city  did  not  have  the  effect  to  make  the  premises  va- 
cant and  unoccupied  in  the  sense  of  the  policy.  He  and  his 
whole  family  might  have  spent  a  night  there  without  forfeit- 
ing his  rights  under  it,  provided  they  went  with  the  intention 
of  returning.  Nor  could  the  fact  that  his  family  did  not  in- 
tend to  return  make  any  difference,  so  long  as  he  remained 
there  himself.  He  was  the  head  of  the  family.  His  domicil 
and  home,  in  law,  were  theirs ;  and  their  rights,  with  respect 
to  its  occupancy  and  possession,  must  be  regarded  as  subordi- 
nate to  his. 

Until  he  had  finally  left,  it  was  immaterial  where  they 
were,  so  far  as  his  rights  under  the  policy  were  concerned. 
The  facts  simply  show  that  appellee  was  making  preparations 
to  vacate  and  give  the  possession  and  occupancy  to  another. 
The  thing  was   merely  in  fieri,  not  consummated. 

We  are,  therefore,  of  opinion  that  the  premises  were  not,  within 
the  meaning  of  the  policy,  vacant  and  unoccupied.  This  was 
really  the  only  important  or  doubtful  question  in  the  case,  if 
indeed  it  can  be  said  to  be  doubtful.  Nothing  could  be  gained 
by  a  review  of  the  authorities  on  this  question.  They  are 
all  in  accord  upon  the  proposition  that  to  permit  the  insured 
premises  to  become  vacant  and  unoccupied  avoids  the  policy. 
But  it  is  believed  that  ho  case  can  be  found  where  premises  have 
been  held  to  be  vacant  and  unoccupied  under  circumstances 
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similar  to  those  appearing  in  this  case,  and  even  if  such  case 
could  be  found  we  would  not  feel  inclined  to  follow  it.  Such 
a  provision  in  a  policy  must  have  a  reasonable,  practical  con- 
struction, and  not  be  made  a  mere  snare  to  catch  the  unwary. 

While  some  of  the  instructions  for  appellee  are  justly  sub- 
ject to  criticism,  yet  we  do  not  believe  that  the  jury  was 
misled  by  them.  For  if,  under  the  facts,  the  premises  were 
not  vacant  and  unoccupied,  as  we  hold  they  were  not,  then 
the  judgment  is  right,  whatever  the  instructions  may  have 
been. 

We  are  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

Walker  J.,  and  Scholfield,  J. :  We  do  not  agree 
either  in  the  reasoning  or  conclusion  of  this  opinion.  Unless 
the  contract  of  the  parties  is  affected  by  fraud  or  mistake,  it 
should  be  enforced  as  written — and  where  it  is  thus  affected, 
the  remedy  is  in  equity. 


CASES 


SUPREME  COURT  OF  ILLINOIS, 


SOUTHERN  GRAND  DIVISION, 

JUNE    TERM,   1879. 


John  B.  Hunter 

v. 

Samuel  G.  Stoneburner. 

1.  Process — sufficiency  of  service.  A  sheriff's  return  upon  a  summons  on  a 
petitiou  for  partition,  issued  under  the  laws  in  force  in  1851,  was:  "I  have 
executed  this,  the  within  writ,  on  A  B,  etc.,  children  of  C  D,  deceased,  and 
E  F,  by  reading,  this  13th  day  of  October,  A.  D.  1851:"  Held,  this  was  suffi- 
cient to  show  a  valid  service  upon  E  P  by  reading  the  process  to  him,  and  to 
give  the  court  jurisdiction  of  his  person. 

2.  Same — impeaching  officer's  return  of  service.  It  is  in  rare  cases,  only,  that 
the  return  of  an  officer  showing  service  of  summons  can  be  contradicted,  other 
than  in  a  suit  against  the  officer  for  a  false  return.  An  exception  to  the  rule 
is,  where  some  other  poi-tion  of  the  record  contradicts  the  return,  but  the  return 
can  not  be  contradicted  by  evidence  dehors  the  record. 

3.  Where  a  decree  finds  there  was  due  service  of  process,  it  is  binding, 
unless  contradicted  by  the  record  itself;  and  such  finding,  as  well  as  the  offi- 
cer's return,  can  not  be  impeached  by  the  oath  of  the  person  on  whom  the  ser- 
vice appears  to  have  been  made. 

4.  Purchaser — not  affected  by  the  fraud  of  his  grantor.  A  purchaser  of 
land,  without  notice  of  any  alleged  fraud  on  the  part  of  his  grantor  in  certain 
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legal  proceedings  through  which  he  acquired  one-half  of  his  title,  and  without 
notice  of  anything  to  put  him  upon  inquiry  to  ascertain  if  there  was  any  such 
fraud,  will  be  protected  in  his  purchase  as  against  the  person  claiming  to  have 
been  defrauded. 

5.  Same — what  is  notice  of  fraud  in  his  grantor.  A  purchaser  of  land  will 
be  presumed  to  have  examined  the  title,  and  if  there  was  anything  in  any  link 
of  the  chain  of  title  showing  fraud,  or  such  circumstances  as  would  put  a  pru- 
dent man  on  inquiry  for  fraud,  he  will  be  charged  with  notice  of  fraud,  if  any 
existed. 

6.  Tenant  in  common — right  to  partition  not  defeated  by  being  made  executor 
of  his  co-tenant's  will.  Where  one  tenant  in  common  of  lands  occupied  in  com- 
mon de^jsed  his  half  interest  therein  to  his  son,  and  appointed  the  other  tenant 
in  common  his  executor,  and  gave  directions  that  the  personal  property  should 
remain  on  the  land  until  the  devisee  should  become  of  age,  to  be  used  by  the 
executor  as  before,  it  was  held,  that  the  will  created  no  other  or  different  trust 
in  the  executor  than  that  imposed  on  any  other  executor  who  has  specific  in- 
structions in  a  will  as  to  the  management  of  the  property  of  the  estate,  and 
did  not  have  the  effect  of  preventing  the  executor,  as  a  co-tenant,  from  selling 
his  half  of  the  land,  or  from  applying  for  and  obtaining  a  partition. 

7.  But  if  a  trust  were  created,  the  decree  of  a  court  of  competent  jurisdic- 
tion of  the  subject  matter  and  of  all  parties  in  interest,  while  unreversed  and 
standing  in  full  force,  in  all  collateral  proceedings  to  avoid  a  sale  made  there- 
under, will  be  conclusive  of  the  right  to  have  a  partition. 

8.  Decree — purchaser  need  not  go  behind.  Upon  a  purchase  of  land  from  one 
who  has  derived  title  by  a  sale  and  conveyance  under  a  decree  for  partition 
which  finds  that  the  land  is  not  susceptible  of  division  by  approving  the  report 
of  the  commissioners  to  that  effect,  and  ordering  a  sale,  and  a  decree  approving 
of  the  sale,  no  exceptions  being  taken  to  the  report  of  sale  for  fraud  by  the 
guardian  of  an  infant  defendant,  or  his  guardian  ad  litem,  and  the  court  having 
jurisdiction,  the  purchaser  is  not  bound  to  look  behind  the  decree  to  ascertain 
if  the  premises  were  susceptible  of  division,  or  whether  the  commissioners' 
report  was  procured  by  fraud,  or  whether  the  land  sold  for  an  adequate  price, 
but  he  may  rely  upon  the  decree  as  res  adjudicata  as  to  such  questions,  and  con- 
clusive until  set  aside  or  reversed ;  and  such  proceedings  afford  no  notice  of 
fraud. 

Appeal  from  the  Circuit  Court  of  Bond  county;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

Messrs.  Metcalf  &  Bradshaw,  and  Mr.  Joseph  Shippen, 
for  the  appellant. 

Messrs.  Robinson,  Knapp  &  Shutt,  Mr.  David  Gilles- 
pie, and  Mr.  S.  A.  Phelps,  for  the  appellee. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

John  and  William  Stoneburner,  of  Bond  county,  in  this 
State,  owned,  as  tenants  in  common,  870  acres  of  land.  They 
lived  on  the  same  and  cultivated  a  portion  of  it.  In  the  mouth 
of  August,  1848,  John  died,  leaving  appellee,  then  nine  years 
old,  as  his  only  heir.  He  had  previously  made  a  will,  by 
which  his  brother  William  was  appointed  executor.  The 
will  was  probated,  and  William  took  upon  himself  the  burthen 
of  settling  the  affairs  of  the  estate. 

Amongst  other  provisions  the  will  contained  this:  "I  do 
hereby  devise  and  bequeath  to  my  son,  Samuel  G.  Stoneburner, 
all  my  real  estate  and  personal  property  (except  what  money 
I  may  have  on  hand  at  the  time  of  my  death),  all  the  personal 
property  to  be  kept  on  the  farm,  in  the  hands  of  my  executor, 
and  to  be  used  by  him,  as  in  my  lifetime,  on  said  farm  until 
my  son,  Samuel  G.,  shall  arrive  at  the  age  of  twenty-one  years. 
In  case  my  son,  Samuel  G.,  should  die  without  children,  it  is 
my  will  that  all  of  my  real  estate  and  personal  property  should, 
in  that  case,  be  equally  divided  between  my  brother  William 
Stoneburner,  Jacob  Stoneburner,  the  son  of  my  brother  Jacob, 
and  the  children  of  my  sister,  Frances  Dennis,  which  children 
are  named  as  follows:  Callender  L.  Dennis,  Virginia  C, 
William  A.,  Frances  C,  and  Olivia  A.  Dennis." 

In  1849,  John  S.  Hall  was  appointed  and  qualified  as  the 
guardian  of  appellee,  and  so  acted  during  his  minority.  In 
October,  1851,  William  Stoneburner  filed  a  petition  for  parti- 
tion of  the  870  acres  of  land  owned  by  him  and  the  devisee 
of  his  deceased  brother,  John,  in  the  Bond  county  circuit  court. 
A  summons  was  issued,  on  which  the  sheriff  made  this  return: 
"I  have  executed  this,  the  within  writ,  on  the  within  named 
Callender  L..  Dennis,  Virginia  C.  Dennis,  William  A.  Dennis, 
Frances  C.  Dennis,  and  Olivia  J.  Dennis,  children  of  Frances 
Dennis,  deceased,  and  Samuel  G.  Stoneburner,  by  reading, 
this  13th  day  of  October,  A.  D.  1851;  Jacob  Stoneburner  not 
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to  be  found  in  my  county.  October  17,  A.  D.  1851."  Signed, 
"S.  H.  Crocker,  sheriff." 

The  court  appointed  for  appellee  a  guardian  ad  litem,  who 
appeared  and  answered,  requiring  strict  proof  of  the  allega- 
tions of  the  petition.  The  case  was  heard,  and  the  court 
decreed  a  partition  of  the  lands,  and  appointed  three  persons 
to  make  and  report  a  division.  They  reported,  after  taking 
the  oath  prescribed  by  the  statute,  that  they  had  gone  on  the 
premises,  and  found  they  were  not  susceptible  of  division 
without  manifest  injury  to  the  owners.  This  report  was  ap- 
proved by  the  court,  and  a  decree  was  thereupon  passed  order- 
ing the  sale  of  the  lands,  that  there  might  be  partition  of  the 
money  arising  from  the  sale,  and  the  court  appointed  a  special 
commissioner  to  execute  the  decree.  The  commissioner  adver- 
tised and  sold  the  land,  and  William  Stoneburner,  who  owned 
the  other  half,  became  the  purchaser,  as  the  highest  and  best 
bidder,  for  the  sum  of  $635,  and  received  a  deed  for  the  prem- 
ises. The  commissioner  reported  the  sale  and  conveyance  to 
the  court,  and  it  was  approved. 

In  March,  1852,  William  Stoneburner  sold  and  conveyed 
the  land  to  John  B.  Hunter,  the  appellant,  for  $6715,  mostly 
on  time,  but  $1000  in  hand,  $1000  in  one  year,  $1000  in  two 
years,  $1700  in  three  years,  and  $2000  in  nine  years.  In  this 
sale  to  Hunter  was  included  80  acres  in  which  appellee  or  his 
father  had  no  interest;  also,  17,000  rails,  worth  about  $255. 
And  the  evidence  shows  that  William  placed  about  $1000 
worth  of  improvements  on  the  land  after  he  purchased  at  the 
commissioner's  sale,  and  before  he  sold  to  appellant.  None 
of  the  deferred  payments  drew  interest.  The  note  last  falling 
due  was  made  payable  to  appellee  after  he  arrived  at  age,  and 
he  collected  it  and  entered  satisfaction  of  the  mortgage  given 
on  the  land  to  secure  its  payment,  after  he  was  twenty-three 
years  old. 

In  1870,  appellee  filed  this  bill,  to  set  aside  the  sale  by  the 
commissioner  to  William  Stoneburner,  and  his  sale  to  appel- 
lant; also,  the  proceedings  in  partition,  charging  that  he  was 
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not  served  with  process;  that  William  Stoneburner  fraudu- 
lently procured  the  report  of  the  commissioners  that  the  land 
was  not  susceptible  of  division,  and  purchased  the  land  in  fraud 
of  appellee's  rights,  and  that  appellant  had  notice  of  the  fraud, 
and  is  not  protected  in  his  purchase.  On  a  hearing  in  the 
court  below  the  relief  was  granted  as  asked,  and  defendant 
brings  the  record  to  this  court. 

It  is  insisted  that  the  return  fails  to  show  that  the  summons 
was  read  to  appellee.  We  think  this  is  clearly  a  misconcep- 
tion of  its  meaning.  The  sheriff  says  that  he  executed  the' 
writ  on  the  defendants  by  reading,  and  giving  the  date  of  its 
execution.  The  language  of  the  return  might  be  transposed 
to  state  that  he  executed  the  writ  by  reading  it  to  the  within 
named  defendants  on  the  day  named,  but  that  would  not  more 
certainly  show  that  it  was  read  to  them  than  does  the  language 
employed.  This  is  its  true  meaning,  and  we  think  no  other 
reasonable  construction  can  be  given  to  the  language. 

It,  then,  appearing  that  appellee  was  served  with  process,  he 
must  be  bound  by  the  officer's  return.  It  is  in  rare  cases  only, 
that  the  return  of  the  officer  can  be  contradicted,  except  in  a 
direct  proceeding  by  suit  against  the  officer  for  a  false  return. 
In  all  other  cases,  almost  without  an  exception,  the  return  is 
held  to  be  conclusive.  An  exception  to  the  rule  is,  where 
some  other  portion  of  the  record  in  the  same  case  contradicts 
the  return,  but  it  can  not  be  done  by  evidence  dehors  the 
record.  See  Botsford  v.  0'  Conner,  57  111.  72 ;  Barnettv.  Wolf, 
70  id.  76 ;  Harris  v.  Lester,  80  id.  307.  And  if  this  return  was 
defective,  the  court  in  the  decree  finds  there  was  due  service 
of  process,  and  that  is  binding  unless  contradicted  by  the  re- 
cord itself.  It,  as  well  as  the  return,  can  not  be  impeached 
by  the  oath  of  the  person  on  whom  the  service  appears  to  have 
been  made. 

If  it  were  conceded,  or  proved,  that  William  Stoneburner 
procured  the  report  of  the  commissioners  that  the  lands 
were  not  susceptible  of  division,  and  procured  the  order  of 
sale  of  the  land,  and  purchased  it,  by  fraud,  still  that  would 
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not,  in  the  least,  affect  appellant's  title,  if  he  purchased  in  good 
faith  without  actual  or  constructive  notice  of  the  fraud.  This 
is  a  rule  that  is  found  in  all  of  the  books,  and  has,  so  far  as 
we  know,  never  been  controverted ;  and  the  rule  is  so  emi- 
nently just  and  equitable,  that  we  are  unable  to  conceive  that 
it  ever  can  be  controverted,  with  success.  To  hold  otherwise 
would  be  flagrantly  unjust  and  perpetrate  monstrous  injustice. 
If,  then,  appellee  was  a  bona  fide  purchaser  from  William 
Stoneburner,  he  must  be  protected  in  his  purchase. 

We  have  carefully  examined  the  entire  record,  in  vain,  to 
find  the  slightest  actual  notice  of  any  fraud  before  appellant 
consummated  the  purchase.  He  bought  the  land  of  the  per- 
son in  whom  the  title  stood,  one-half  by  conveyances  to  him 
independent  of  the  decree,  and  sale  by  the  commissioner. 
The  other  half  was  in  his  grantor  by  a  sale  under  the  decree 
of  the  court,  made  by  its  commissioner  and  approved  by  the 
court.  There  is  no  witness  who  says  that  he  or  any  one 
else  notified  him,  as  a  fact  or  as  a  rumor,  that  there  was  any 
fraud  or  the  least  suspicion  of  a  fraud.  He  denies  all,  or  any 
such  notice,  in  the  most  positive  terms,  and  his  evidence  seems 
to  be  fair,  consistent  aud  truthful.  He  lived,  at  and  before 
the  purchase,  some  five  or  six  miles  from  the  land,  and  is  not, 
therefore,  presumed  to  have  known  of  the  neighborhood  com- 
ments on  the  transaction,  if  there  were  such.  There  is  not, 
therefore,  the  slightest  pretence  for  saying  he  had  actual  notice, 
or  so  far  as  we  can  see,  that  any  person  informed  him  of  any 
fact  that,  as  a  prudent  man,  required  him  to  make  inquiry.  He 
purchased,  paying  the  fair  market  value  of  the  land,  without 
actual  notice  of  any  fraud  or  pretence  of  fraud.  This  the  evi- 
dence undoubtedly  shows.  Purchasing  then  without  any  iiq- 
tice  of  what  is  claimed  to  be  a  fraudulent  arrangement  between 
William  Stoneburner  and  Hall,  the  guardian,  or  the  claim  that 
the  former  procured  by  fraud  a  false  report  of  the  commis- 
sioners, or  any  other  arrangement  or  fraudulent  act,  he  must 
be  protected  unless  there  be  something  in  the  record  of  the 
partition  proceeding   which  was  sufficient  to  put  him  on  in- 
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quiry  and  charges  him  with  notice  of  the  fraud,  if  there  was 
any. 

But,  it  is  claimed  that  he  is  held  to  have  examined  the 
title  to  the  land  he  was  proposing  to  purchase,  and  if  there 
was  anything  in  any  link  in  the  chain  of  title  that  showed 
fraud,  or  such  circumstances  as  would  put  a  prudent  man  on 
inquiry  for  fraud,  that  he  is  then  charged  with  notice  of  fraud 
if  it  existed.  This  is  no  doubt  true.  It  is  urged  that  the  will 
and  the  proceedings  in  partition  contained  evidence  of  fraud 
on  the  part  of  William  Stoneburner,  or  at  least  enough  to  put 
appellant  on  inquiry  and  charge  him  with  notice  of  the  fraud 
to  which  they  pointed. 

It  is  first  said  that  William  Stoneburner  was  a  trustee  of 
appellee,  and  that  it  was  a  fraud  to  partition  the  land  or  pro- 
cure a  sale  in  such  a  proceeding,  and  that  the  will  shows  that 
fact.  On  turning  to  the  will  we  find  that  it  conveys  no  title 
in  the  land  to  William,  nor  does  it  profess  to  transfer  to  him 
any  interest  in  the  land,  but  it  gives  and  devises  John's  half 
to  appellee.  It  is  true,  that  the  will  requires  the  personal 
property  to  remain  on  the  land  until  appellee  arrived  at  the 
age  of  twenty-one  years,  to  be  used  by  William  as  it  was  in 
the  testator's  lifetime.  We  fail  to  see  that  it  created  any  other 
or  different  trust  than  is  imposed  on  any  other  executor  who 
has  specific  instructions  in  the  will  for  the  management  of  the 
estate  and  property.  Testator  could  not,  by  his  will,  prevent 
his  co-tenant  in  common  from  selling  his  half  of  the  land,  nor 
could  he  prevent  him  from  applying  for  and  obtaining  a  par- 
tition. 

But,  if  it  were  conceded  that  William  Stoneburner  did 
thereby  become  a  trustee,  and  appellant  doubted  his  right  to 
have  partition  or  sale  of  the  land,  and  he  sought  information, 
where  else  should  he  have  gone  but  to  the  records  of  the  court 
in  the  partition  suit?  If  he  had  gone  there  he  would  have 
found  that  the  court,  having  competent  jurisdiction  of  the 
subject  matter  and  of  all  parties  in  interest,  had  solemnly  de- 
cided and  decreed  that  if  William  was  a  trustee,  it  was  not  a 
6—92  III. 
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fraud  upon  or  a  violation  of  that  trust  to  obtain  a  partition, 
or,  if  that  could  not  be  made,  then  a  sale  of  the  land,  for  the 
court  had  solemnly  decreed  the  partition,  and  that  failing, 
that  the  land  be  sold.  And  on  a  sale  under  the  decree  being 
reported  it  was  affirmed.  Had  he  made  inquiry  this  would 
have  been  the  result,  and  this  action  of  the  court  remaining  in 
full  force  would  have  dispelled  all  doubts  as  to  William's 
power  to  procure  a  partition  or  sale  under  the  statute.  There 
is  no  force  in  this  position. 

But  it  is  said,  here  was  a  large  tract  of  land  susceptible  of 
division,  which  had  been  sold  because  these  commissioners 
had  reported  it  could  not  be  partitioned,  and  that  should  have 
put  him  on  inquiry.  Suppose  he  had  made  inquiry,  where 
should  he  have  gone  for  information  ?  To  the  records  of  the 
court,  of  course.  And  what  would  he  have  found  there?  He 
would  have  found  that  three  men,  selected  by  the  court 
because  of  their  integrity,  standing,  judgment  and  business 
qualifications,  had  reported  that  it  was  not  susceptible  of  divi- 
sion. Their  report  might  not  have  satisfied  him  that  it  could 
not  be  partitioned,  but  when  he  found  the  court  had  received 
this  report  and  approved  it,  and  had,  when  the  question  was 
properly  before  it  for  decision,  solemnly  adjudged  that  the 
land  could  not  be  divided,  and,  for  the  reason  it  could  not,  had 
decreed  the  sale  of  the  land,  was  he  required  to  go  behind 
that  decision  to  find  grounds  to  say  the  court  had  not  rendered 
a  proper  decision?  Surely  not.  He  found  the  decree  and  it 
was  in  full  force,  and  he  had  the  right  to  act  upon  it  as  res 
adjudicata.  He  was  bound  to  look  no  further.  He  had  the 
right  to  suppose  the  approval  of  the  report  by  the  court  was 
conclusive,  and  that  he  could  safely  act  on  it  as  such. 

It  is  also  urged,  that  the  price  at  which  so  large  a  tract  of 
land  was  sold  was  evidence  to  put  appellant  on  inquiry  for 
fraud.  If  he  had  examined  the  records,  he  would  have  found 
that  the  commissioner  through  whom  the  court  made  the  sale 
reported  the  sum  bid,  the  person  who  purchased,  and  the 
manner  in  which  he  had  executed  the  decree.     And  he  would 
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have  found,  when  the  question  was  presented  for  decision 
whether  the  sale  should  be  affirmed  notwithstanding  the 
smallness  of  the  price,  the  court  had  solemnly  decided  the 
requirements  of  the  law  had  been  complied  with,  and  confirmed 
the  sale.  If  these  circumstances  excited  no  belief  in  the  mind 
of  the  court  that  there  was  fraud  in  procuring  the  report  and 
the  purchase  of  the  land,  when  called  on  to  ratify  and  confirm 
them  by  the  deliberate  judgment  of  the  court,  why  should 
they  have  charged  appellant  with  notice  of  fraud,  if  any  existed? 
He  Avould  also  have  found  that  appellee  had  a  guardian  ad 
litem  whose  duty  it  was  to  protect  his  interests,  and  who  had  in- 
terposed no  objections.  He  would  also  have  found  that  Hall 
was  his  guardian  and  bound  to  see  that  the  interests  of  his 
ward  were  protected,  and  who  had  made  no  opposition  to  the 
proceeding. 

How,  then,  was  appellant  charged  with  any  fraud  from  these 
proceedings  ?  Was  he  bound  to  believe  the  three  commissioners 
appointed  by  the  court,  the  guardian  ad  litem,  the  guardian 
appointed  by  the  probate  court  as  a  suitable  person  to  have 
charge  of  the  person  and  to  manage  the  estate  of  appellee,  and 
William  Stoneburner,  were  all  bad,  corrupt  men,  in  league  with 
each  other  to  defraud  appellee  of  his  property?  If  so,  where 
was  the  evidence  charorins*  the  fact  or  the  circumstances  lead- 
ing  to  that  belief  and  requiring  investigation  by  the  most 
prudent?  Legal  proceedings  and  the  judgments,  orders  and  de- 
crees of  courts,  solemnly  made,  are  entitled  to  a  larger  amount 
of  confidence  in  their  stability  than  to  suppose  they  may  be 
abrogated  and  set  aside  upon  the  facts  appearing  of  record  in 
that  case.  This  is  what  appellee  insists  appellant  should  have 
believed  of  these  decrees  and  proceedings. 

It  is  again  urged  that  the  manner  in  which  the  note  was 
given  by  appellant  to  appellee  was  unusual,  and  sufficient  to 
put  him  on  inquiry  for  fraud.  It  is  true,  this  note  ran  nine 
years  without  interest  until  after  maturity.  So  did  the  others 
which  fell  due  at  shorter  periods.  So,  the  peculiarity  of  the 
note  was  not  that  it  did  not  draw  interest,  but  that  it  ran  an 
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unusual  length  of  time  before  maturity.  Appellant  says  that 
William  Stoneburner  informed  him  that  appellee  was  entitled 
to  the  money  named  in  the  note,  but  did  not  inform  him  in 
what  manner  he  became  so  entitled.  Suppose  he  had  inquired, 
and  Stoneburner  had  said  he  had  bought  the  land  at  the  com- 
missioner's sale  and  thereby  acquired  an  indefeasible  title  to 
it,  and  could  hold  the  entire  proceeds  of  the  sale ;  but  as  appel- 
lee's half  which  I  purchased  at  the  sale  belonged  to  his  father, 
and  I  purchased  for  less  than  it  was  worth,  and  I  am  giving 
him  the  benefit  of  the  enhanced  price  I  am  getting  from  yon, 
and  am  thus  securing  it  to  him, — would  that  have  been  evidence 
of  fraud?  It  would  have  been  evidence  to  the  contrary.  It 
would  have  manifested  a  disposition  to  treat  appellee  fairly, 
and  not  fraudulently,  and  had  appellant  made  the  inquiry,  Wil- 
liam would  no  doubt  have  given  substantially  the  information 
we  have  supposed,  as  he  did  so  to  others;  and  when  we  look  to 
the  evidence,  we  find  that  appellee  got  his  full  share  of  the 
advanced  price  of  the  land. 

It  appears  that  William  placed  improvements  on  the  land 
to  the  amount  of  $1000,  and  17,000  rails  worth  about  $255 
were  included,  and  there  was  included  in  the  sale  to  appellant 
80  acres,  in  which  appellee  never  had  any  interest,  which  at 
the  price  paid,  $7  per  acre,  would  be  $560,  aggregating  $1815, 
which,  taken  from  the  $6715  appellant  paid,  leaves  $4900, 
which  divided  leaves  $2450,  and  Hall  swears  he  paid  appellee 
from  the  land  $2450.  So  he  has,  in  fact,  received  one-half  of 
the  proceeds  of  the  sale,  saying  nothing  of  board,  and  money 
advanced  for  his  schooling,  which  is  probably  equal  to  or  more 
than  the  interest  accrued  on  appellant's  notes.  But  be  that  as 
it  may,  appellant  is  not  chargeable  with  William's  failure  to 
divide  the  proceeds  of  the  sale,  as  he  promised  Hall  and  said 
to  some  of  his  neighbors  that  he  would.  But  Hall  testifies 
he  did,  on  settlement,  give  appellant  one-half  of  the  proceeds 
of  the  land  after  making  these  deductions. 

A  careful  examination  of  the  record  fails  to  show  that  ap- 
pellant committed  any  fraud,  or  if  there  was  fraud,  that  he  had 
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actual  or  constructive  notice  of  it;  and  he  must  be  protected 
in  his  purchase. 

The  view  we  have  here  taken  of  the  case  renders  the  dis- 
cussion of  other  questions  presented  and  discussed  unneces- 
sary. 

The  decree  of  the  court  below  is  reversed. 

Decree  reversed. 


William  H.  Davis 

v. 

James  H.  Hall  et  al 

1.  Chancery  practice — right  to  dismiss  suit  after  cross-bill.  Where  a  party 
files  a  petition  for  partition  at  law,  and  other  parties  file  cross-bills  in  equity 
for  partition  and  the  assignment  of  dower,  and  the  petitioner  acquiesces  in 
the  proceedings  in  equity  for  a  number  of  years,  submitting  to  the  equity  ju- 
risdiction of  the  court,  he  will  not  have  the  right  to  dismiss  his  suit  without 
the  consent  of  the  defendants  filing  the  cross-bills. 

2.  Same — cross-bill  without  answering.  Where  cross-bills  are  filed  without 
answering  the  original  bill  or  petition,  which  is  lost,  if  the  complainant  or 
petitioner  answers  the  cross-bills  without  taking  any  steps  to  require  an  answer 
from  the  defendants,  or  to  restore  his  bill,  and  allows  the  cause  to  proceed  in 
this  manner,  he  will  waive  the  irregularity  in  filing  cross-bills  without  first 
having  answered. 

3.  Same — submitting  issue  of  fact  to  jury.  In  a  suit  in  chancery  for  parti- 
tion, in  which  the  limitation  act  of  1839  is  set  up,  it  is  a  matter  of  discretion 
in  the  court  to  submit  to  a  jury  an  issue  of  fact  presented  by  the  pleadings  as 
to  the  good  faith  of  the  party  in  acquiring  color  of  title. 

4.  Limitation — color  of  title.  A  master's  deed  for  land  sold  under  decree 
apparently  regular  on  its  face,  and  properly  describing  the  land,  and  purport- 
ing to  convey  the  land,  is  good  as  color  of  title,  although  sealed  by  the  master 
several  years  after  its  delivery.  The  sealing,  in  such  case,  relates  back  to  the 
original  delivery. 

5.  Same — of  the  good  faith.  Under  the  Limitation  law  of  1839  good  faith 
will  be  presumed,  until  rebutted  by  proof.  Claim  of  title  in  good  faith  is  one 
acquired  under  the  sincere  belief  that  the  party  is  the  owner.  The  good  faith 
required  in  the  acquisition  of  color  of  title  is  a  freedom  from  a  design  to  de- 
fraud the  person  having  the  better  title.     Actual  or  constructive  notice  of 


86  Davis  v.  Hall  et  ah  [June  T. 

Statement  of  the  case. 

irregularities   does  not  necessarily  impute  bad  faith   or  fraud  to  the  party 
chargeable  with  notice. 

6.  Same — -former  decision.  The  apparent  teaching  of  the  case  of  Bowman  v. 
Wettig,  39  111.  429,  as  to  the  effect  of  notice  upon  the  question  of  good  faith,  has 

not  been  adhered  to  in  the  later  cases. 

7.  Same — when  disability  of  females  ceases.  A  female,  to  avoid  the  limita- 
tion under  the  act  of  1839,  must  bring  her  action  within  three  years  after  she 
attains  the  age  of  eighteen  years. 

Appeal  from  the  Circuit  Court  of  Jackson  county ;  the 
Hon.  M.  C.  Crawford,  Judge,  presiding. 

For  a  particular  statement  of  facts  in  this  case  reference  is 
made  to  Hall  et  al.  v.  Davis,  44  111.  495,  (June  term,  1867,) 
where  one  branch  of  this  case  was  before  this  court.  The 
cause  having  been  remanded,  Mary  J.  Hall  filed  her  cross- 
bill against  Davis  and  others,  on  May  19,  1868,  for  partition, 
and  for  an  account  of  rents ;  and  Harriet  B.  Hall  filed  her 
cross-bill  on  May  20,  1868,  for  dower,  and  for  partition  and  an 
account  of  rents.  The  cause  was  continued  from  time  to  time 
until  the  jSTovember  term,  1872,  when  it  was  referred  to  the 
master  to  take  proof,  and  report. 

At  the  September  term,  1873,  James  H.  Hall  filed  his  cross- 
petition,  as  one  of  the  heirs  of  Samuel  B.  Hall,  for  partition 
and  account. 

At  the  March  term,  1874,  Davis  moved  to  set  aside  defaults 
against  him  in  the  cases  made  by  the  cross-bills  of  Mary  J. 
Hall  and  Harriet  B.  Hall. 

April  11,  1874,  William  H.  Davis  filed  his  plea  to  the  cross- 
petition  of  James  H.  Hall,  setting  up  that  for  the  period  of  15 
years  last  past  he  had  been  in  the  actual  and  adverse  posses- 
sion of  the  lands  and  tenements  in  the  cross-petition  men- 
tioned, under  claim  and  color  of  title  made  in  good  faith,  and 
has  also,  during  all  said  time,  paid  all  taxes  legally  assessed 
on  such  lands  and  tenements. 

At  the  March  term,  1875,  Davis  was  granted  leave  to  file 
answers  to  the  cross-petitions.  The  answers  were  excepted  to, 
and  replication  to  the  plea  was  filed. 
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The  answer  of  William  H.  Davis  to  the  cross-bill  of  Harriet 
B.  Hall  was  filed  March  17,  1875,  and  alleges  that  Davis 
had  acquired  the  dower  right  of  said  Harriet  B.  Hall  by 
certain  conveyances  through  one  of  the  heirs,  and  that  on  or 
about  the  25th  of  March,  1858,  he  had  received  the  com- 
missioners' deed  of  all  the  premises  under  the  partition  suit  re- 
ferred to,  in  good  faith;  that  ever  since  the  death  of  Samuel 
B.  Hall,  in  1845,  said  Harriet  had  been  free  from  disability, 
and  never  claimed  dower  until  the  11th  of  May,  1865.  The 
answer  then  set  up  the  Statute  of  Limitations,  under  the  act 
of  1839. 

The  answer  of  Davis  to  the  cross-bill  of  Mary  J.  Hall  also 
set  up  the  Statute  of  Limitations. 

Exceptions  to  the  answer  of  Davis  were  overruled,  and  re- 
plications to  the  answer  were  filed  at  the  June  term,  1875. 

July  25,  1875,  a  motion  was  made  by  Davis  to  dismiss  his 
original  partition  suit,  and  that  the  cases  made  by  Mary,  Har- 
riet and  James,  who  severally  filed  their  bill  in  chancery 
against  him,  be  re-docketed,  with  said  parties  filing  said  bill 
as  complainants,  and  said  Davis  as  defendant, — which  motion 
was  by  the  court  denied. 

Motion  was  then  made  by  Davis  that  the  issue  of  good 
faith  be  tried  by  a  jury. 

October  4,  1875,  decree  upon  the  cross-petitions  of  Mary 
J.  Hall  and  Harriet  B.  Hall,  and  the  separate  answers  of 
Wm.  H.  Davis  thereto,  and  upon  the  petition  of  James  H. 
Hall,  and  the  pleas  thereto  by  Davis,  and  the  replication  of 
James  H.  Hall,  upon  the  depositions,  exhibits  and  proofs, 
and  the  arguments  of  counsel  finding  the  interest  of  the 
cross-petitioners,  and  appointing  commissioners  to  allot  dower, 
to  make  partition,  and  report,  and  ordering  master  to  take  an 
account. 

Appellant  assigns  as  error — 

"  1st.  The  circuit  court  erred  in  refusing  and  overruling 
appellant's  motion  for  leave  to  dismiss  his  original  partition 
suit. 
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"  2d.  The  court  erred  in  refusing  appellant's  motion  that 
the  parties  filing  cross-bills  in  said  cause  should  docket  the 
case  made  thereby,  with  the  parties  filing  said  cross-bills  as 
complainants,  and  appellant  as  defendant. 

"  3d.  The  court  erred  in  refusing  appellant's  motion  to  have 
the  question  of  good  faith  made  by  the  pleadings  tried  by  a 
jury. 

"  4th.  The  court  erred  in  decreeing  partition  of  the  premises 
in  controversy  in  said  cause. 

"5th.  The  court  erred  in  decreeing  that  any  of  the  parties 
to  said  suit,  excepting  appellant,  was  entitled  to  share  in  the 
lands  in  controversy  in  said  suit. 

"  6th.  The  court  erred  in  not  decreeing  that  the  title  to  and 
the  right  to  the  possession  of  the  lands  in  controversy  were 
exclusively  in  appellant. 

"  7th.  The  court  erred  in  decreeing  an  assignment  of  dower 
to  Harriet  B.  Hall  in  any  of  the  lands  in  controversy  in  said 


Mr.  L.  P.  Butler,  for  the  appellant. 
Mr.  Thomas  G.  Allen,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

As  to  errors  assigned  as  one  and  two,  we  have  to  hold  that 
appellant  has  acquiesced  too  long  a  time  in  the  chancery  pro- 
cedure of  the  cause,  in  the  blending  of  his  original  proceeding 
at  law  (by  petition  for  partition)  with  defendants'  cross-bills 
in  equity,  and  in  the  conducting  of  the  whole  cause  as  if  it 
had  been  commenced  in  chancery.  Cross-bills  were  filed  in 
May,  1868,  and  not  until  July,  1875,  did  complainant  move 
to  dismiss  his  original  partition  suit.  The  inference  is  un- 
avoidable, and  fully  justified,  that  he  submitted  to  the  equity 
jurisdiction  of  the  court  in  a  cause  of  the  subject  matter  of 
which  courts  of  law  and  courts  of  equity  have  concurrent  ju- 
risdiction. He  thus  waived  his  position  at  law,  and  ought 
not  to  have  been  allowed  at  that  late  day  to  dismiss  his  suit 
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without  defendants'  consent.  It  is  true  defendants  did  not 
answer  Davis'  petition  for  partition  before  filing  their  cross- 
bill, nor  at  any  time,  (the  original  petition  having  been  lost.) 
But  we  can  not  find  from  the  record,  nor  is  it  claimed,  that 
Davis  ever  obtained  or  applied  for  a  rule  upon  defendants  to 
answer  his  petition,  nor  did  he  ever  restore  it.  It  was  in  his 
power,  at  the  proper  stage  of  the  proceedings,  to  have  raised 
this  objection.  Not  having  done  so,  we  must  consider  he 
waived  that  part  of  the  pleadings,  as  well  as  many  other 
irregularities  apparent  in  the  conduct  of  this  cause,  of  which 
both  sides  were  guilty.  Considering  it,  as  we  do,  one  chancery 
proceeding,  it  was  a  matter  of  discretion  with  the  court  to  re- 
fuse to  submit  the  question  of  good  faith  as  an  issue  of  fact 
to  a  jury  trial. 

The  other  errors  assigned  go  mainly  to  the  merits,  and  on 
these  this  cause  will  be  decided.  Davis'  main  defence  by  plea 
to  the  cross-bill  of  James  H.  Hall,  and  by  answer  to  the  cross- 
bills of  Mary  J.  Hall  and  Harriet  B.  Hall,  consists  in  plead- 
ing in  bar  claim  and  color  of  title  made  in  good  faith,  and 
seven  years  continuous  payment  of  all  taxes  legally  assessed, 
and  possession,  under  the  Limitation  act  of  1839  (Rev.  Stat. 
1845,  ch.  15,  §  8.)  This  defence  is,  as  to  form,  properly 
pleaded,  to  claim  the  benefit  of  the  statute  thereunder.  The 
evidence  to  prove  payment  of  taxes  legally  assessed  on  all  the 
premises  is  not  objected  to  nor  controverted.  The  master's 
deed,  introduced  in  evidence,  contains  a  full  and  particular 
description  of  the  premises,  and  purports  to  convey  the  same 
to  him.  Possession  by  Davis,  according  to  its  extent,  is 
admitted,  claimed  and  charged  on  both  sides.  The  master's 
deed  was  apparently  regular  on  its  face,  and  specific  and  cer- 
tain in  its  description  of  the  premises,  disclosing  no  illegality 
nor  material  defect,  and  purporting  to  convey  the  lands  therein 
described.  The  sealing  thereof  by  the  master  years  after  it 
had  been  executed  was  but  the  curing  of  an  informality, 
whereby  the  paper  title  became  a  formal  deed  by  relation 
from  the  time  of  its  original  delivery,  May,  1858.     Kruse  v. 
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Wilson,  79  111.  233.  The  deed  was  by  appearance  a  paper 
title;  it  was  color  of  title,  within  the  contemplation  of  the 
statute.  The  requirements  of  the  statute,  except  good  faith, 
having  been  sufficiently  proven  as  existing,  good  faith  is  pre- 
sumed until  rebutted.     Hardin  v.  Gouveneur,  69  111.  140. 

To  rebut  this  it  is  claimed,  o-n  the  part  of  James  H.  Hall, 
that  the  deeds  made  by  Thomas  Hall,  pretending  to  act  as  attor- 
ney in  fact  of  James  H.  Hall  prior  to  the  partition  suit,  were 
legally  of  no  effect  to  convey  his  interest  in  the  premises  to 
Davis,  and  for  that  reason  Davis  was  chargeable  with  notice 
of  James'  title,  and  that  such  notice  excludes  good  faith. 

It  is  claimed  on  the  part  of  Harriet  B.  Hall  that  the  deed 
by  Thomas  L.  Hall  to  Davis,  pretending  to  release  or  quit- 
claim a  dower  interest  of  Harriet  B.  Hall,  was  legally  in- 
effectual as  a  release  of  her  dower  to  him,  that  Davis  is 
chargeable  in  law  with  notice  thereof,  and  that  such  notice 
would  exclude  good  faith. 

It  is  further  claimed  that  Davis  is  chargeable  with  notice  of 
irregularities  in  the  original  partition  proceedings  under  which 
he  claims,  and  that  it  follows  that  his  claim  and  color  of  title 
is  not  in  good  faith.     We  can  not  accede   to  this  proposition. 

In  the  case  of  Woodward  v.  Blanchard,  16  111.  425,  this 
court  held  that  the  words  "good  faith,"  under  the  law  of  1839, 
are  "  doubtless  used  in  their  popular  sense,  and  relate  to  the 
actually  existing  state  of  the  mind,  whether  so  from  ignorance, 
skepticism,  sophistry,  illusion,  fanaticism  or  imbecility,  and 
without  regard  to  what  it  should  be  from  given  legal  standards 
of  law  or  reason."  To  this  view  we  still  adhere.  Claim  of 
title  in  good  faith  is  claiming  under  the  sincere  belief  to  be 
the  owner  of  the  premises.  The  good  faith  required  in  the 
acquisition  of  color  of  title  is  a  freedom  from  a  design  to  de- 
fraud the  person  having  a  better  title.  McCagg  et  al.  v.  Hea- 
cock  et  al.  34  111.  479. 

Actual  or  constructive  notice  of  irregularities  or  counter 
claims  does  not  necessarily  impute  bad  faith  or  fraud  to  the 
party  chargeable  with  notice.     Where  one's  right  is  declared 
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subordinate  to  the  right  of  another  on  account  of  notice,  it  is 
not  because  actual  bad  faith  or  fraud  is  imputed,  but  simply 
on  account  of  the  knowledge  with  which  he  stands  charged. 
If  the  limitation  act  in  question  had  intended  to  make  freedom 
from  notice  one  of  its  requirements,  it  should  have  added  to 
"claim  and  color  of  title  made  in  good  faith,"  the  words  vnth- 
out  notice. 

It  is  true  we  find  some  decisions  and  opinions  of  this  court 
tending  to  imply  that  notice  excludes  good  faith. 

Where  a  tax  deed  disclosed  on  its  face  that  it  was  issued 
before  the  two  years  of  redemption  had  expired,  as  in  the  case 
of  Bowman  v.  Wettig,  39  111.  429,  this  court  held  that  this 
fact  was  incompatible  with  good  faith.  The  apparent  teach- 
ing of  that  case  has  not  been  adhered  to  in  the  later  cases. 

Upon  considering  the  testimony  in  this  case  fully,  in  all  its 
bearings,  we  can  not  come  to  the  conclusion  that  Davis  has 
not  obtained  color  of  title,  or  made  claim  of  title  in  good 
faith.  The  proofs  show  that  he  has,  and  we  hold  that  appel- 
lees are  barred  under  the  statute. 

As  to  Mary  J.  Hall,  it  appears  that  at  the  May  term,  1865, 
she  entered  her  motion  to  reinstate  the  cause  on  the  docket, 
and  to  vacate  the  former  proceedings  in  the  cause,  and  for  a 
trial  of  the  cause.  For  further  particulars  we  refer  to  the 
case  of  Hall  v.  Davis,  44  111.  494.  She  became  twenty-four 
years  old  on  the  17th  of  September,  1865,  and  it  is  insisted 
that  such  motion,  as  it  was  followed  up  through  all  stages  to 
judgment,  was  the  commencement  of  her  action  for  the  re- 
covery of  her  lands  within  three  years  after  her  disability  had 
been  removed,  as  provided  in  the  saving  clause  of  the  Statute 
of  Limitations. 

It  is  insisted  that  this  saving  clause  draws  no  distinction 
between  males  and  females,  that  the  words  are  clear,  unam- 
biguous and  distinct,  and  that  there  is  no  ground  to  draw  a 
distinction  when  the  statute  draws  none. 

This  position  is  untenable.  In  Kilgour  v.  Gochley,  83  111. 
115,  we  held  that  a  female  wishing  to  avoid  the  effect  of  this 
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Statute  of  Limitations,  must,  to  effect  that  end,  bring  her 
action  within  three  years  after  she  attains  eighteen  years  of 
age.  Mary  J.  Hall,  having  become  eighteen  years  of  age 
more  than  three  years  before  she  took  any  steps  whatever  to 
assert  her  rights  in  this  regard,  occupies  no  better  position 
than  the  other  appellees. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the 
several  cross-bills  must  be  dismissed,  and  the  original  judg- 
ment in  the  suit  of  Davis  must  be  affirmed. 

Decree  reversed,  cross-bill  dismissed,  and  original  judgment 
in  favor  of  Davis  affirmed. 


Marcus  H.  Topping  et  al. 

v. 

Gaius  Paddock. 

1.  Partnership — right  of  partner  to  charge  for  interest  on  money  borrowed. 
Where  a  partnership  is  formed  by  three,  two  of  whom  are  to  furnish  the  capital, 
which  they  do  furnish,  the  other  to  furnish  no  part  thereof,  in  the  absence  of 
any  agreement  to  that  effect,  either  express  or  to  be  implied  from  the  conduct 
of  the  parties,  those  furnishing  the  capital  will  not  have  the  right  to  charge 
the  firm  with  interest  paid  by  them  on  moneys  borrowed  by  them  in  their  own 
names  with  which  to  carry  on  the  business  of  the  firm. 

2.  Same — whether  money  due  partner  is  part  of  the  capital.  Where  a  former 
clerk  is  taken  into  co-partnership  by  a  firm  which  was  indebted  to  him,  and 
the  amount  of  such  indebtedness  is  placed  to  his  credit  upon  the  new  books,  to 
which,  on  dissolution  of  the  firm,  is  added  his  share  of  the  net  profits,  such  in- 
debtedness will  not  be  regarded  as  capital  put  in  by  such  new  member,  but 
rather  as  a  loan  to  the  firm  to  be  repaid  him  with  his  share  of  the  profits. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  Levi  Davis,  and  Mr.  David  Gillespie,  for  the  ap- 
pellants. 

Mr.  H.  S.  Baker,  and  Mr.  Chas.  P.  Wise,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Gaius  Paddock  against 
Marcus  H.  and  John  S.  Topping,  for  an  account  and  settle- 
ment of  the  partnership  affairs  of  the  late  firm  of  Topping 
Bros.  &  Co.,  a  firm  composed  of  complainant  in  the  bill  and 
the  two  defendants.  The  firm  was  formed  on  the  1st  day  of 
January,  1864,  and  continued  in  business  until  the  1st  day  of 
January,  1871.  No  written  articles  of  co-partnership  were 
entered  into  by  the  parties;  the  terms  and  conditions  of  the 
contract  under  which  the  business  was  transacted  rested  en- 
tirely in  parol.  At  the  time,  however,  the  partnership  was 
dissolved,  a  written  contract  was  executed  which  shows,  sub- 
stantially, the  terms  and  conditions  under  which  the  business 
of  the  firm  was  carried  on.  In  the  main  the  parties  agree  in 
regard  to  the  contract  and  settlement  of  the  accounts. 

As  we  understand  the  record,  there  is  but  one  point  in  dis- 
pute, and  that  is,  whether  the  complainant,  under  the  contract 
under  which  the  business  was  transacted,  should  be  charged 
with  interest  on  money  borrowed  during  the  existence  of  the 
firm,  for  carrying  on  the  business  of  the  firm.  Upon  this  point 
there  is  a  radical  disagreement  between  the  parties  in  their 
evidence  as  to  the  contract. 

It  appears  that  complainant,  prior  to  the  formation  of  the 
partnership,  had  been  for  several  years  in  the  employ  of 
Topping  Bros,  as  clerk  and  book-keeper,  and  that  they  were 
indebted  to  him  in  the  sum  of  $1126.36,  which  indebtedness, 
when  the  new  firm  was  formed,  was  carried  into  the  books  of 
the  new  firm  of  Topping  Bros.  &  Co.,  and  placed  to  the  credit 
of  complainant. 

It  further  appears,  that,  at  the  time  of  the  formation  of  the 
co-partnership,  the  estimated  value  of  the  stock  on  hand  be- 
longing to  the  defendants  and  brought  into  the  new  firm  was 
$54,000.  The  stock  on  hand  at  the  time  of  the  dissolution  of 
the  firm  was  $96,466,  which  was  retained  by  the  defendants. 

It  also  appears,  that,  during  the  existence  of  the  co-partner- 
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ship,  complainant  Avas  to  receive  for  the  first  five  years  one- 
fifth  of  the  net  profits  of  the  business,  and  for  the  last  two 
years  one-fourth  of  the  same.  The  net  profits  of  the  business 
accruing  to  complainant,  as  estimated  by  him  during  the  co- 
partnership, amount,  in  the  aggregate,  to  the  sum  of  $35,776.38, 
while  the  defendants  estimate  the  same  at  the  sum  of  $31,- 
121.64;  the  difference  arising  from  the  fact  that  defendants 
deduct  from  the  profits  interest  paid  on  money  borrowed 
by  them  and  put  into  the  firm,  while  complainant  contends  the 
money  so  borrowed  was  capital  which  defendants  were  bound 
to  furnish,  and  the  interest  on  the  money  so  borrowed  should 
not  be  deducted  from  the  profits  in  estimating  the  amount  he 
was  entitled  to  receive,  except  a  claim  due  from  the  firm  to 
the  estate  of  E.  D.  Topping,  upon  which  he  had  agreed,  on 
the  dissolution  of  the  firm,  that  the  interest  accruing  thereon 
might  be  deducted  from  the  profits  of  the  firm. 

We  have  carefully  examined  all  the  evidence  contained  in 
the  record, and  the  arguments  of  counsel;  and  while  there  is  a 
clear  conflict  between  the  testimony  of  complainant  and  the 
defendants  in  regard  to  the  fact  whether  complainant  should  be 
charged  with  interest  on  money  borrowed  or  advanced  for  the 
benefit  of  the  firm,  in  excess  of  such  interest  as  was  received  by 
the  firm,  and  while  the  question  is  one  not  entirely  free  from 
doubt,  yet,  from  all  the  facts  and  circumstances  connected  with 
the  case,  we  are  satisfied  the  theory  of  the  complainant  is  the 
correct  one,  and  the  decree  of  the  circuit  court  is  sustained  by 
the  evidence.  The  record  fails  to  show  that  complainant, 
under  the  contract  under  which  the  firm  was  formed,  was  bound 
to  furnish  any  portion  of  the  capital  with  which  the  business 
of  the  firm  was  to  be  transacted. 

It  is  true,  on  the  formation  of  the  firm,  the  defendants  were 
indebted  to  the  complainant  for  his  services  as  a  clerk,  in  the 
sum  of  $1126.36,  which  was  carried  into  the  books  of  the  new 
firm  and  placed  to  his  credit,  but  not,  however,  as  capital  ad- 
vanced by  him.  The  capital  of  the  new  firm  with  which  the 
business  was  commenced  was  a  stock  of  goods  furnished  by 
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the  defendants  at  an  estimated  value  of  $54,000.  This  is  shown 
by  the  books  of  the  company  to  be  the  capital  and  only  capi- 
tal with  which  the  business  was  commenced.  In  addition  to 
this,  the  books  containing  complainant's  account  with  the  firm, 
made  up  for  the  purpose  of  showing  amount  due  him  from 
the  defendants,  commence  by  charging  this  $1126.36  to  the 
defendants  in  the  following  words:  "By  balance  due  him  by 
Topping  Bros.  $1126. 36,"  to  which  is  added  complainant's 
share  of  net  profits,  in  order  to  determine  amount  due  him  on 
dissolution  of  the  firm.  This  entry  shows  clearly  that  the  item 
due  complainant  when  the  firm  was  formed  was  not  regarded 
as  capital.  The  books  would  seem  to  indicate  that  the  amount 
was  regarded  rather  as  a  loan,  which  complainant  was  entitled 
to  receive  back  with  the  amount  of  profits  coming  to  him. 

The  theory  that  complainant  was  to  furnish  any  part  of  the 
capital  is  inconsistent  with  the  conduct  of  the  parties.  If  com- 
plainant was  to  furnish  any  portion  of  the  capital,  it  is  strange 
that  no  amount  was  agreed  upon,  and  it  is  not  perceived  why, 
as  the  defendants  were  compelled  to  borrow  money  during  the 
existence  of  the  firm  to  carry  on  the  business,  complain- 
ant was  never  called  upon  for  a  single  dollar  of  capital ;  nor 
was  he  required  to  join  in  the  execution  of  a  note  for  money 
thus  obtained  ;  nor  was  the  firm  name  given  in  payment  for 
money  obtained  by  the  defendants.  These  and  other  kindred 
facts  are  so  utterly  inconsistent  with  the  theory  that  complain- 
ant was  bound  to  or  did  furnish  any  portion  of  the  capital  of 
the  firm,  that  we  can  not  believe  such  was  the  understanding 
of  the  parties. 

If,  then,  the  complainant  was  not,  under  the  agreement,  re- 
quired to  furnish  any  portion  of  the  capital  with  which  the 
business  of  the  firm  was  transacted,  in  the  absence  of  a  con- 
tract that  he  should  be  liable  for  interest  on  money  loaned  we 
fail  to  perceive  any  principle  upon  which  he  could  be  charged 
with  interest.  If  the  defendants  agreed  to  furnish  the  capital 
it  was  not  a  matter  that  concerned  the  complainant  whether  that 
capital  was  borrowed  by  the  defendants  or  whether  they  pro- 


96  Topping  et  ah  v.  Paddock.  [June  T. 

Opinion  of  the  Court. 

cured  it  in  some  other  manner  But,  independent  of  these 
considerations,  the  contract  signed  by  the  parties  at  the  time 
the  firm  was  dissolved  would  seem  to  indicate  that  complain- 
ant was  not  chargeable  with  interest.  The  contract,  after 
providing  that  complainant  is  to  receive  one-fifth  of  the  net 
profits  of  the  business  of  the  firm  from  the  first  day  of  January, 
1864,  and  one-fourth  of  the  net  profits  from  the  first  day  of 
January,  1869,  to  the  first  day  of  January,  1871,  then  provides, 
"he  (complainant)  standing  his  share  of  the  losses  in  due  pro- 
portion to  his  profits  on  all  debts  accruing  to  the  said  firm,  or  by 
reason  of  all  legitimate  business  transactions  of  the  firm  accru- 
ing during  the  above  mentioned  term  of  seven  years,  and  no 
interest  to  be  charged  him  on  any  portion  of  the  capital  be- 
longing to  either  of  the  said  firm  during  his  full  term  of  co- 
partnership. It  is  agreed  by  all  the  parties  above  mentioned 
that  the  balance  standing  to  the  credit  of  the  estate  of  E.  D. 
Topping  upon  the  31st  day  of  December  of  each  respective 
year,  as  shown  by  the  books  of  the  said  firm,  shall  be  entitled 
to  interest  at  the  rate  of  ten  per  cent."  If  the  interest  paid 
by  the  defendants  on  money  borrowed  by  them  was  to  be 
deducted  from  the  profits  before  complainant  was  to  share  in 
such  profits,  it  is  strange,  indeed,  that  the  contract  of  dissolu- 
tion should  declare  that  no  interest  was  to  be  charged  the 
complainant  on  any  portion  of  the  capital  belonging  to  either 
of  the  firm ;  and  it  is  more  difficult  to  understand  why  the 
contract  should  cPeclare,  in  express  terms,  that  complainant 
should  bear  his  proportion  of  the  interest  due  the  estate  of  E. 
D.  Topping,  and  remain  entirely  silent  as  to  other  obligations 
incurred  by  the  defendants,  if  it  was  the  understanding  that 
complainant  should  bear  his  proportion  of  all  interest  agreed 
to  be  paid  to  different  parties  during  the  existence  of  the  firm. 
We  do  not  regard  the  position  as  logical  or  sound,  and  we  can 
not  adopt  it.  If  it  had  been  the  contract  that  all  interest  paid 
was  to  be  deducted  before  appellee  could  share  in  the  profits, 
we  are  satisfied  a  provision  of  that  character  would  have  been 
inserted  in  the  contract  when  the  parties  did  provide,  in  ex- 
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press  terms,  that  one  debt  the  defendants  were  owing  should 

be  so  considered. 

We  are  satisfied   the  decree  of  the  circuit  court  is  correct, 

and  it  will  be  affirmed. 

Decree  affirmed. 


The  Cairo  and  St.  Louis  Railroad  Company 

v. 

William  Peoples. 

Negligence  as  to  fencing  railroads — injury  to  stock — constitutionality  of  act 
allowing  double  damages.  Section  37,  of  chapter  114,  Rev.  Stat.  1874,  p.  807,* 
which  provides  that  if  any  railroad  corporation  shall  fail  to  erect  and  main- 
tain suitable  fences  on  either  side  of  the  road,  etc.,  sufficient  to  prevent  stock 
from  getting  on  the  track,  such  company  shall  be  "  liable  for  double  the  amount 
of  all  damages,"  is  not  obnoxious  to  that  clause  of  the  constitution  of  1870 
which  provides  that  "no  person  shall  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law."  The  act  provides  a  compensation  to  the  owner, 
and  inflicts  a  penalty  upon  the  company  for  neglect  of  duty,  both  of  which  are 
recoverable  by  the  owner.  The  infliction  of  the  penalty  in  such  case  can  not 
be  regarded  as  depriving  a  person  of  his  property  "  without  due  process  of 
law." 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

This  suit  was  originally  brought  before  a  justice  of  the 
peace  by  William  Peoples  against  the  Cairo  and  St.  Louis 
Railroad  Company,  to  recover  double  the  value  of  a  cow  al- 
leged to  have  been  killed  on  the  30th  day  of  January,  1876, 
by  a  train  on  defendant's  road.  On  the  trial  before  the  justice 
plaintiff  recovered  a  judgment  for  $60,  which  was  double  the 
value  of  the  animal  killed,  and  on  appeal  to  the  circuit  court 
that  judgment  was  affirmed.  The  railroad  company  brings 
the  case  to  this  court  on  appeal. 

*This  section  was  so  amended  by  the  act  of  May  23,  1877,  Sess.  Acts,  p.  164r 
that  such  corporation  shall  be  liable  only  for  "  all  damages  "  in  such  cases. 
7—92  III. 
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Messrs.  Judd  &  Whitehouse,  for  the  appellant : 
The  act  of  1874,  Rev.  Stat.  p.  807,  providing  that  railroad 
corporations  shall  be  liable  for  "double  the  amount  of  dam- 
ages/' in  case  of  injury  to  live  stock  which  may  get  upon  a 
railroad  track  by  reason  of  a  failure  of  the  company  to  erect 
and  maintain  fences,  as  required,  is  in  violation  of  that  clause 
of  the  constitution  of  1870  which  provides  that  "no  person 
shall  be  deprived  of  life,  liberty  or  property,  without  due  pro- 
cess of  law." 

Such  a  statute  is  both  penal  and  compensatory  in  its  char- 
acter.    Parish  v.  Missouri,  Kansas  and  Texas  Ry.  Co.  63  Mo. 

286. 

Considering  the   statute   as   penal,  can  it  be  justified  as  a 

constitutional  exercise  of  the  police  power  of  a  State? 

Any  action  under  it  would  differ  from  a  penal  action  proper, 
because  a  recovery  of  a  penalty  is  authorized  by  a  party  other 
than  the  State.  Bouvier's  Law  Diet.  p.  318,  "Penal  Action," 
and  case  cited;  Hudson  v.  St.  Louis,  Kansas  City  and  Northern 
Ry.  Co.  53  Mo.  525. 

It  is  not  a  proper  exercise  of  the  police  power  of  a  State  to 
impose  a  fine  for  the  benefit  of  an  individual,  nor  can  a  pro- 
ceeding for  an  act  to  be  punished  by  a  fine  which  goes  to  an 
individual  be  properly  styled  a  penal  action. 

If  this  be  a  penal  statute,  the  fine  or  penalty  should  be  im- 
posed for  the  benefit  of  the  State,  and  not  go  to  the  individual 
injured. 

The  right  of  a  plaintiff  to  recover  punitive  damages,  or 
more  than  full  compensation  for  an  injury,  has  been  gravely 
questioned.  Eyan,  C.  J.  in  Bass  v.  Chicago  and  Northwestern 
Ry.  Co.  42  Wis.  672. 

Punitive  damages  are,  in  fact,  given  in  consideration  of  some 
extreme  hardship;  but  a  right  to  recover  double  damages  au- 
thorizes the  taking  of  a  certaiu  amount  of  the  property  of  one 
person  and  giving  it  to  another,  after  all  actual  damages  have 
been  satisfied,  and  when  no  other  consideration  could  enter 
into  the  case  than  the  actual  damage  suffered.     A  recovery  of 
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such  damages,  through  the  compulsory  process  of  the  courts, 
deprives  a  party  of  "property  without  due  process  of  law." 

The  phrase  "due  process  of  law,"  is  equivalent  to  "the  law 
of  the  land,"  and  a  statute,  to  be  a  law,  must  be  one  which 
the  legislature  had  power  to  pass.  Sheppard  v.  Johnson,  2 
Hump.  285 ;  State  v.  Dougherty,  60  Me.  509  ;  State  v.  Simmons, 
2  Spear,  767.  These  phrases  are  designed  to  exclude  arbitrary 
power. 

In  effect,  the  question  resolves  itself  simply  to  this :  whether 
the  legislature,  for  any  purpose,  can  force  one  man  to  compen- 
sate another  twice,  or  twenty  times,  for  an  injury. 

A  recent  and  well-considered  case,  (Atchison  and  Nebraska 
Railroad  Co.  v.  Baty,)  has  been  decided  by  the  Supreme  Court 
of  Nebraska,  wherein  a  law,  substantially  the  same  as  ours, 
under  a  similar  constitution,  is  distinctly  declared  to  be  uncon- 
stitutional.    6  Neb.  37. 

Private  property  can  not  be  taken  for  strictly  private  pur- 
poses at  all,  nor  for  public,  without  just  compensation.  The 
People  v.  Morris,  13  Wend.  328. 

It  may  be  stated  as  an  established  maxim  in  the  policy  of 
the  State,  that  the  legislative  authority  can  not  reach  the  life, 
liberty  or  property  of  the  individual,  except  when  he  is  con- 
victed of  crime,  or  when  the  sacrifice  of  his  property  is  de- 
manded by  a  just  regard  for  the  public  welfare.  Taylor  v. 
Porter,  4  Hill,  145;  Wilkinson  v.  Leland,  2  Peters,  658.  See, 
also,  Bay  City  and  Saginaw  Railroad  Co.  v.  Austin,  21  Mich. 
401;  Lewis  v.  Webb,  3  Greenl.  326;  Holden  v.  James,  11 
Mass.  396;  James  v.  Reynolds,  2  Texas,  251. 

Mr.  W.  S.  Searls,  and  Mr.  L.  P.  Butler,  also  for  the 
appellant. 

Messrs.  Albright  &  White,  for  the  appellee,  cited  the 
cases  of  Cairo  and  St.  Louis  Railroad  Co.  v.  Murray,  82  111. 
76,  Ewing  v.  Chicago  and  Alton  Railroad  Co.  72  id.  25,  and 
Cairo  and  St.  Louis  Railroad  Co.  v.  Woosley,  85  id.  370,  re- 
affirming that  decision,  as  decisive  of  the  whole  question  that 
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railroad  companies  are  not  relieved  from  their  duty  to  fence, 
or  their  liability,  under  the  statute,  for  stock  injured. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  commenced  under  section  37,  chapter  114, 
Rev.  Stat.  1874,  which  provides  that  every  railroad  corpora- 
tion that  shall  fail  to  erect  and  maintain  suitable  fences  on 
either  side  of  its  road  within  six  months  after  the  same  is  open 
to  use,  sufficient  to  prevent  stock  from  getting  on  the  track, 
shall  be  "liable  for  double  the  amount  of  all  damages"  which 
may  be  done  by  its  agents,  engines  or  cars,  to  stock  on  such 
track.  The  law,  however,  has  not  made  it  obligatory  upon 
railroad  corporations  to  fence  their  roads  at  the  crossings  of 
public  roads  and  highways,  nor  within  the  limits  of  cities  and 
incorporated  towns  and  villages.  The  stock  for  which  plain- 
tiff seeks  to  recover  in  this  action,  was  not  killed  at  any  of 
the  excepted  places  mentioned  in  the  statute.  As  to  that  fact 
there  is  no  disagreement  between  the  parties.  It  is,  therefore, 
a  matter  of  no  consequence  whether  the  instruction  given  by 
the  court  on  this  branch  of  the  case  stated  the  law  incorrectly 
or  not,  as  it  could,  by  no  possibility,  do  defendant  any  harm. 
Defendant  did  not  claim  in  the  court  below,  nor  is  it  claimed 
in  this  court,  that  the  cow  was  killed  at  any  of  the  excepted 
places  on  defendant's  road,  where  such  killing  would  not  ren- 
der the  company  liable,  unless  it  were  negligently  or  wilfully 
done,  and  hence  it  is  manifest  the  instruction  did  not  mislead 
the  jury  on  the  issues  involved. 

The  point,  however,  relied  on  with  the  most  confidence  for 
a  reversal  of  the  judgment  is,  that  the  statute  authorizing  a 
recovery  of  double  the  amount  of  damages  done  to  stock,  where 
there  has  been  a  failure  on  the  part  of  a  railroad  corporation 
to  comply  with  the  provisions  of  the  act  cited  in  regard  to 
fences,  is  unconstitutional,  and  for  that  reason  the  judgment 
should  be  set  aside. 

Article  2,  section  2,  of  the  constitution  of  1870,  provides, 
u  no  person  shall  be  deprived  of  life,  liberty  or  property,  with- 
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out  due  process  of  law;"  and  it  is  with  that  provision  of  the 
constitution,  it  is  said,  the  statute  allowing  the  recovery  of 
double  damages  in  such  cases  is  in  conflict.  The  argument 
seems  to  be,  if  we  fully  comprehend  it;  that  any  statute  that 
allows  a  party  injured,  in  any  case,  to  recover  beyond  the 
actual  damages  sustained,  in  some  way  deprives  the  wrong- 
doer of  his  property  "without  due  process  of  law;"  but  how 
that  conclusion  is  reached  is  not  apparent.  Statutes  giving 
the  owner  the  right  to  recover  against  an  officer  who  sells 
under  process  of  court  property  exempt  from  execution,  in  some 
cases  twice  and  others  three  times  its  value,  have  been  enforced 
in  this  State  through  a  long  series  of  years,  without  any  sug- 
gestion from  any  source  that  such  statutes  contravene  any 
constitutional  provision  designed  for  the  protection  of  the 
■property  of  the  citizen.  That  such  statutes,  as  well  as  the  one 
we  are  considering,  are  in  their  nature  penal,  may  be  admitted, 
but  that  is  not  their  distinguishing  feature.  Such  statutes  are, 
no  doubt,  designed,  in  part,  to  punish  the  wrong-doer  for 
negligent  and  wilful  omissions  of  duty,  imposed  by  considera- 
tions of  public  concern;  but  most  of  all,  the  purpose  is  to 
furnish  the  party  injured  compensation  for  wrongs  done  to 
his  person  or  property. 

It  is  undeniable  law,  at  least  in  this  State,  that  in  actions 
for  personal  injuries  the  party  injured  may  recover  beyond 
actual  damages  sustained,  and  where  the  facts  and  circum- 
stances warrant  the  belief  the  injury  was  wilfulty  inflicted, 
may  recover  exemplary  or  punitive  damages.  In  such  cases 
the  damages  recovered  are  both  punitive  and  compensatory. 
So  with  the  statute  we  are  considering, — it  is  in  its  nature 
penal  as  well  as  compensatory.  While  the  remedy  given 
affords  compensation  to  the  party  whose  stock  is  injured  or 
killed,  it  compels  the  observance  by  railroad  corporations  of 
those  duties  imposed  by  law  for  the  security  of  the  property 
of  persons  residing  in  the  vicinity  of  their  lines  of  road.  The 
enforcement  of  such  duties  has  alwavs  been  regarded  as  within 
the  police  powers  of  the  State,  and  may  be  invoked  whenever 


102  C.  &  St.  L.  R.  R.  Co.  v.  Peoples.        [June  T. 

Opinion  of  the  Court. 

the  legislature  deems  it  necessary  to  secure  the  public  welfare. 
It  is  not  perceived  how  the  exercise  of  such  powers  contra- 
venes any  provision  of  our  constitution,  or  deprives  one  of  his 
property  "without  due  process  of  law."  With  equal  pro- 
priety it  might  be  urged  that  the  imposition  of  any  penalty 
for  wrongful  conduct  is  inhibited  by  that  provision  of  the  con- 
stitution,— a  position  that  finds  no  sanction  in  reason  or  law. 

That  the  compensation  provided  by  statute  in  such  cases  as 
the  one  at  bar,  although  partaking  of  the  nature  of  penalty, 
may  be  recovered  in  the  name  of  the  party  injured,  has  been 
uniformly  allowed  under  analogous  statutes  by  the  practice  in 
this  State.  In  the  recent  case  of  Cairo  and  St.  Louis  Railroad 
Co.  v.  Murray,  82  111.  76,  it  was  expressly  ruled,  in  a  case 
arising  under  this  statirte,  that  the  action  was  properly  brought 
in  the  name  of  the  owner  of  the  stock,  and  that  it  need  not  be 
in  the  name  of  the  people. 

The  case  of  Atchison  and  Nebraska  Railroad  Co.  v.  Baty, 
6  Neb.  37,  cited,  can  not  be  regarded  as  a  controlling  author- 
ity. That  case  seems  to  regard  "double  damages"  for  stock 
killed  or  injured  as  purely  a  penalty  ,-^-a  proposition  to  which 
we  can  not  fully  yield  our  assent.  Considering  double  damages 
as  penalty,  the  conclusion  reached  by  the  court  in  the  case 
cited  was  inevitable,  as  the  constitution  of  that  State,  as  the 
opinion  declares,  provides,  that  "all  fines  and  penalties  *  *  * 
shall  be  appropriated  exclusively  to  the  use  and  support  of 
common  schools,"  and  hence  the  decision  that  no  private  in- 
dividual could  recover  the  penalty.  But  we  have  no  such 
constitutional  provision  in  this  State,  and,  besides,  the  dam- 
ages given  by  statute  in  such  cases  are  not  exclusively  penalty, 
but  are  to  be  regarded  as  compensation  as  well  as  penalty,  and 
may,  therefore,  be  recovered  in  the  name  of  the  owner  of  the 
stock.  Clearly,  it  is  nothing  more  than  a  remedy  given  by 
statute  for  injury  done  to  the  property  of  the  citizen,  which, 
it  is  understood,  it  is  competent  at  all  times  for  the  legislature 
to  provide. 

The  judgment  is  warranted  by  the  law  and  the  evidence, 
and  must  be  affirmed.  Judgment  affirmed. 
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Briefs  for  Plaintiff  iu  error  and  Defendant  in  error. 

Alexander  H.  Irvin 

v. 

Nashville,  Chattanooga  and  St.  Louis  Railway  Co. 

1.  Partnership — when  it  does  not  exist.  Where  there  is  no  joint  expense, 
no  joint  property,  no  joint  fund,  no  joint  losses,  no  joint  profits  and  no  arrange- 
ment to  share  loss  and  profit,  there  is  no  partnership.  A  communion  of  profit 
is  of  the  very  essence  of  the  contract  of  partnership,  for  without  this  commu- 
nion of  profit,  a  partnership  can  not,  in  contemplation  of  law,  exist. 

2.  Where  there  was  an  arrangement  between  different  railroads  connect- 
ing with  each  other  whereby  each  road  agreed  to  carry  the  cars  of  the  others 
having  the  name  "Green  Line"  painted  thereon,  over  its  own  road,  without 
breakage  of  bulk,  at  such  rates  as  might  be  agreed  on,  each  company  fixing 
its  own  rates  of  freight  passing  over  its  own  road  and  collecting  the  same  as 
the  freight  passed  over  its  road,  and  having  no  interest  in  freights  not  reach- 
ing its  road,  each  road  desirous  of  making  a  through  rate  over  other  roads 
via  these  Green  Line  cars,  would  ascertain  the  rates  the  intermediate  road  or 
roads  charged,  and,  adding  the  same  to  its  own  rates,  fix  its  own  schedule  of 
through  rates,  which  it  termed  "  Green  Line  Rates,"  and  there  was  no  joint 
expense  or  loss  or  profit,  except  that  where  a  loss  could  not  be  located  on  any 
particular  road  a  pro  rata  share  of  the  loss  was  borne  by  all  that  carried  the 
freight,  it  was  held,  there  \#is  no  partnership  as  between  the  different  roads. 

3.  Estoppel.  And  where  there  was  an  arrangement  like  the  foregoing, 
the  fact  that  the  words  "  Green  Line  "  were  painted  on  the  roof  of  a  wharf-boat, 
and  were  also  printed  at  the  top  of  the  bills  of  lading,  the  name  of  the  railroad 
company  being  also  printed  on  the  bills  of  lading,  would  not  estop  such  rail- 
road company  from  denying  there  was  such  a  partnership. 

Writ  of  Error  to  the  Circuit  Court  of  Alexander  county ; 
the  Hon.  David  J.  Baker,  Judge,  presiding. 

Mr.  Samuel  P.  Wheeler,  for  the  plaintiif  in  error,  in 
support  of  the  proposition  that  a  partnership  did  exist  in  this 
case,  cited  Champion  v.  Bostwick,  11  Wend.  571;  18  id.  175; 
Fairehild  v.  Slocum,  19  id.  329;  Nashua  Look  Co.  v.  The  Wor- 
cester and  Nashua  Railroad  Co.  48  N.  H.  339,  and  cases  there 
cited. 

Messrs.  Green  &  Gilbert,  for  the  defendant  in  error,  after 
reviewing  the  authorities  cited  in  behalf  of  the  plaintiff  in 
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error,  argued  that  it  is  contrary  to  reason,  principle  and  au- 
thority to  hold  that  an  intermediate  carrier,  who  has  neither 
specially  contracted  for  the  transportation  of  goods,  nor  re- 
ceived, nor  lost  them  upon  its  own  road,  is  responsible  either 
as  an  implied  partner  or  even  joint  contractor,  simply  because 
it  is  one  of  a  series  of  connecting  roads  carrying  through 
freights  upon  an  agreed  rate  divided  between  the  several  con- 
necting roads  proportionate  to  actual  separate  haul,  or  service 
of  each  road,  upon  its  own  line  and  at  its  own  expense,  citing 
Darling  v.  B.  W.  &  W.  R.  R.  Corp.  11  Allen  (Mass.)  295; 
Crofton  v.  Baltimore  and  Ohio  Railroad  Co.  1  Mac  Arthur, 
492;  Hartan  v.  Eastern  Railroad  Co.  114  Mass.  44;  Elsmore 
v.  The  N.  R.  R.  Co.  23  Conn.  457;  PerJcins  v.  P.  S.  &  P.  R. 
R.  &  Transp.  Co.  33  id.  116;  Converse  v.  N.  &  N.  Y.  Co.  47 
Maine,  573. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  by  the  Nashville,  Chattanoo- 
ga and  St.  Louis  Railway  Company,  against  Alex.  H.  Irvin,  to 
recover  possession  of  a  wharf-boat,  claimed  by  the  former  as  its 
property,  and  which  had  been  seized  by  the  latter,  as  sheriff,  un- 
der certain  writs  of  attachment  issued  against "  Green  Line,"  as 
the  property  of  "  Green  Line."  The  declaration  contained  the 
usual  counts  in  cepit  and  detinet;  and  the  pleas,  whereon  issue 
was  joined,  were  non  cepit,  non  detinet,  property  in  defendant, 
property  in  "Green  Line;"  also  a  plea  that  defendant,  as 
sheriff,  took  the  wharf-boat  as  the  property  of  "Green  Line," 
by  virtue  of  said  writs  of  attachment,  and  that  the  same  was 
the  property  of  "  Green  Line,"  and  subject  to  levy,  etc. 

The  cause  was  tried  by  the  court  below  without  a  jury,  who 
found  the  issues  for  the  plaintiff  and  gave  judgment  accord- 
ingly. The  defendant  brings  the  case  here  by  writ  of  error, 
and  asks  a  reversal  of  the  judgment  upon  two  grounds,  viz: 

First,  that  under  the  attachment  laws  of  Illinois,  suits  may 
be  brought  against  joint  defendants  by  such  names,  styles  or 
titles  as  they  are  usually  known;  that  the  writs  of  attachment, 
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by  virtue  of  which  the.  wharf-boat  was  levied  on,  and  under 
which  defendant  justifies,  were  against  "Green  Line;"  that 
"Green  Line"  was  the  name  and  style  of  a  partnership  com- 
posed of  a  number  of  railroads,  of  which  plaintiff  was  one; 
and  that,  as  the  individual  property  of  each  copartner  is  liable 
for  the  firm  debts,  the  plaintiff's  wharf-boat  was  subject  to  the 
attachments. 

Second,  that  plaintiff  suffered  "Green  Line"  to  have  pos- 
session, and  exercise  control  over  the  wharf-boat  in  such  a 
way  and  to  such  an  extent  as  to  estop  a  denial  of  ownership 
in  "  Green  Line." 

It  appears,  from  the  record,  that  the  cause  of  action  upon 
which  the  writs  of  attachment  in  question  issued  against 
"Green  Line,"  was  loss  of  grain  delivered  to  one  W.  T. 
Osburn,  agent,  Cairo,  Illinois,  in  February,  1873,  under  and 
in  pursuance  of  certain  bills  of  lading  by  him  executed,  "to 
be  transported  from  Cairo,  Illinois,  to  the  wharf-boat  at 
Hickman,  Ky.,  on  board  the  good  steamboat  called  Glasgow, 
(the  dangers  of  river,  (|ollision,  explosion  and  fire  excepted,) 
thence  by  the  N.  &  S.  W.,  and  N.  &  C.  railroads,  and  con- 
necting railroads,  (subject  to  the  conditions  of  their  several 
freight  regulations)  to  be  delivered,  etc.," — to  certain  con- 
signees named,  at  Columbus,  Ga.,  and  other  points  south — 
"he  or  they  paying  freight  at  the  rate"  in  the  bill  of  lading 
specified;  which  was  a  certain  fixed  sum  per  100  lbs.  At  the 
top  of  the  bills  of  lading  was  the  heading  "Green  Line,"  and 
there  also  appeared  the  words  "Through  rates  to,"  etc.,  there 
then  following  twenty-five  enumerated  places  in  different 
southern  States,  some  one  of  which  was  the  place  of  destina- 
tion named  in  the  bills  of  lading. 

At  the  time  these  bills  of  lading  were  executed  by  Osburn, 
the  Nashville  and  Chattanooga  Railroad  Company,  (now  Nash- 
ville, Chattanooga  and  St.  Louis  Railway  Company,  and  plain- 
tiff in  this  suit,)  owned  and  was  operating  its  road,  the  Nashville 
and  Chattanooga  Railroad,  from  Chattanooga  to  Nashville; 
and  the  Nashville  and  Northwestern  Railroad  Company  owned 
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and  was  operating  its  road,  the  Nashville  and  Northwestern 
Railroad,  from  Nashville  to  Hickman,  Ky.,  on  the  Mississippi 
river ;  and  the  steamboat  Glasgow  was  engaged  in  transport- 
ing freights  from  Cairo  to  Hickman,  for  shipment  via  the 
Nashville  and  Northwestern  road. 

It  does  not  clearly  appear  whether  she  was  in  the  employ 
of  the  Northwestern  Railroad  Company,  or  ran  independently. 
It  does,  however,  appear  that  she  w7as  not  in  the  employ  of  the 
Nashville  and  Chattanooga  Railroad  Company.  The  grain  in 
question  was  lost  about  the  8th  day  of  February,  1873,  by  the 
steamboat  Glasgow,  by  the  sinking  of  her  barge,  Eliza,  the 
boat  never  having  reached  Hickman.  The  proof  is,  that 
Osburn,  who  signed  the  bill  of  lading  as  agent,  was  the  agent  of 
the  Nashville  and  Northwestern  Railroad  Company,  employed 
and  paid  by  that  Company,  and  that  he  never  was  agent  for 
the  Nashville  and  Chattanooga  Railroad  Company,  and  had  no 
authority  from  that  company.  Prior  to  and  at  the  time  of 
the  execution  of  the  bills  of  lading  and  loss  of  the  grain  in 
question,  the  Nashville  and  Chattanooga  Railroad  Company 
had  no  agent  at  Cairo,  nor  had  it  done  business  there;  and  the 
wharf-boat  in  question,  built  and  owned  by  that  company,  was 
then,  and  had  been  since  its  receipt  from  the  builders  in 
November,  1872,  used  by  that  company  at  Johnsonville,  on 
the  Tennessee  river,  and  in  the  possession  of  one  Capt.  James 
F.  Miller  as  its  agent.  About  a  month  after  the  loss  of  the 
grain  in  question,  the  Nashville  and  Chattanooga  Railroad 
Company  on  March  1, 1873,  transferred  its  said  wharf-boat  from 
Johnsonville  to  Cairo.  It  was  brought  to  Cairo  in  charge  of 
Capt.  Miller  as  agent  of  the  Nashville  and  Chattanooga  Rail- 
road Company,  who  continued  in  its  possession  until  its  seizure 
under  the  attachments  in  question. 

The  Nashville  and  Chattanooga  Railroad  Company  having 
purchased  the  Nashville  and  Northwestern  Railroad,  on  the 
30th  day  of  May,  1873,  by  the  decree  of  the  chancery  court  of 
Davidson  county,  Tenn.,  had  its  corporate  name  changed  from 
Nashville  and  Chattanooga  Railroad  Company  to  the  Nashville, 
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Chattanooga  and  St.  L^uis  Railway  Company.  There  is  noth- 
ing showing  any  consolidation  of  the  Nashville  and  North- 
western Railroad  Company  and  Nashville  and  Chattanooga 
Railroad  Company  under  the  new  name,  nor  any  assumption 
of  the  debts  or  liabilities  of  the  former  company.  Miller, 
after  his  arrival  at  Cairo,  only  did  the  business  of  the  Nash- 
ville, Chattanooga  and  St.  Louis  Railway  Company — he  was 
its  agent  at  Cairo  and  paid  solely  by  it  and  none  other. 
Miller  issued  no  bills  of  lading  until  Osburn  left.  He 
then,  as  agent  for  and  on  behalf  of  the  Nashville,  Chat- 
tanooga and  St.  Louis  Railway  Company,  commenced  and 
continued  to  receive  freights  on  board  of  that  company's  wharf- 
boat  and  execute  bills  of  lading  therefor,  similar  in  form  to 
those  before  issued  by  Osburn,  up  to  and  after  the  seizure  of 
the  wharf-boat  under  the  attachments.  After  Miller  came  to 
Cairo,  the  words  Green  Line  were  painted  on  the  roof  of  the 
wharf-boat ;  but  Nashville,  Chattanooga  and  St.  Louis  Railway 
was  also  painted  on  the  sides  of  the  wharf-boat,  like  as  the 
cars  of  the  different  roads  have  the  name  of  the  road  they  be- 
long to  on  the  end  of  the  car,  and  Green  Line  on  the  sides. 

As  respects  "Green  Line,"  the  testimony  is  that  there  is  no 
such  organization  as  Green  Line;  that  the  words  simply  de- 
signate a  route  that  the  freights  were  to  go  without  breaking 
bulk,  at  a  through  rate,  over  a  good  number  of  roads.  There 
was  an  arrangement  between  different  railroads,  plaintiff  being 
in  the  arrangement,  whereby  each  road  agreed  to  carry  the 
cars  of  the  other  having  the  name  "Green  Line"  painted 
thereon,  over  its  own  road  without  breakage  of  bulk,  at  such 
rates  as  might  be  agreed  on,  each  company  fixing  its  own  rates 
of  freight  passing  over  its  own  road,  and  collecting  the  same 
as  the  freight  passed  over  its  road,  and  having  no  interest  in 
freights  not  reaching  its  road.  Each  road  desirous  of  making 
a  through  rate  over  other  roads  via  these  Green  Line  cars, 
would  ascertain  the  rates  the  intermediate  road  or  roads 
charged,  and  adding  the  same  to  its  own  rates,  fix  its  own 
schedule  of  through  rates,  which  it  termed  "  Green  Line  rates.' 
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It  would  then  ship  by  these  rates,  executing  its  own  bill  of 
lading. 

There  appears,  however,  some  confusion  in  the  testimony 
as  to  fixing  rates,  there  being  evidence  that  there  is  a  com- 
mittee for  making  Green  Line  rates,  which  met  every  month; 
but  there  is  also  distinct  evidence  that  each  road  makes  its  own 
tariff  to  ship  by  Green  Line  rates  to  destination.  There  is  no 
joint  expense,  each  road  hiring  and  paying  its  own  agents, 
and  operating  its  own  road  at  its  own  expense;  no  joint  prop- 
erty; no  joint  fund;  no  joint  losses;  no  joint  profits  ;  no  ar- 
rangement to  share  loss  or  profit, — each  road  on  which  any 
loss  occurs  pays  it, — the  only  exception  as  to  not  sharing  in 
loss  being  when  a  loss  can  not  be  located  on  any  particular 
road,  then  a  pro  rata  share  of  the  loss  is  borne  by  all  that 
carry  the  freight.  And  there  seems  to  be  an  agent  for  adjust- 
ing such  loss, — the  only  case  of  there  being  any  joint  agent 
employed,  excepting,  perhaps,  a  committee  for  fixing  rates. 

We  are  of  opinion  that  the  court  below  was  justified,  from 
the  evidence,  in  finding  that  the  arrangement  among  these 
railroad  companies  created  no  partnership  or  joint  liability  as 
between  the  roads  themselves,  or  as  to  third  persons.  There 
was  no  community  of  interest,  no  community  of  profits  and 
losses,  but  all  was  several.  Story  lays  it  down,  that  a  com- 
munion of  profit  is  of  the  very  essence  of  the  contract  of  part- 
nership; "for  without  this  communion  of  profit  a  partnership 
can  not,  in  the  contemplation  of  law,  exist."  Story  on  Part. 
§18. 

Sometimes  the  arrangements  of  adjoining  routes  have  been 
held  to  constitute  a  partnership,  where  they  have  put  their 
earnings  into  a  common  fund  and  divided  according  to  the 
length  of  their  respective  lines,  and  as  in  the  case  cited  by 
defendant's  counsel,  of  Champion  v.  BosttvicJc,  18  Wend.  175, 
— a  case  of  an  agreement  for  running  a  continuous  line  of 
stages.  But  it  was  there  expressly  said:  "The  case  would 
be  entirely  different  if  each  stage  owner  was  to  receive  and 
retain  the  passage  money  earned  on  his  part  of  the  line,  and 
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to  sustain  all  the  expenses  thereof,  and  was  only  to  act  as  agent 
of  the  others  in  receiving  the  passage  money  for  them  for  the 
transportation  of  passengers  over  their  parts  of  the  line.  Iu 
that  case  there  would  be  no  joint  interest,  and  no  liability  to 
third  persons  as  partners." 

In  Darling  v.  Boston  and  Worcester  Railroad  Corporation, 
11  Allen,  295,  it  was  decided:  If  an  arrangement  is  made 
between  several  connecting  railroad  companies,  by  which  goods 
to  be  carried  over  the  whole  route  shall  be  delivered  by  each 
to  the  next  succeeding  company,  and  each  company  so  receiv- 
ing them  shall  pay  to  its  predecessor  the  amount  already  due 
for  the  carriage,  and  the  last  one  collect  the  whole  from  the 
consignee,  a  reception  of  such  goods  by  the  last  company, 
and  a  payment  by  it  of  the  charges  of  its  predecessors,  will  not 
render  it  liable  for  an  injury  done  to  the  goods  before  it  re- 
ceived them  ;  that  such  an  arrangement  created  no  partnership 
or  joint  liability;  and  that  it  would  not,  if  further  arranged 
that  each  line  should  charge  only  a  stipulated  rate  of  freight, 
so  that  any  customer  could  be  informed  beforehand  what  the 
amount  of  freight  would  be  to  the  place  of  destination. 

So,  also,  in  Hartan  v.  Eastern  Railroad  Co.  114  Mass.  44, 
it  was  held,  that  an  agreement  between  railroad  corporations 
operating  connecting  lines  as  to  the  division  of  through  ticket 
money,  and  as  to  the  sale  of  through  tickets  enabling  passen- 
gers by  the  payment  of  a  single  fare  to  pass  without  change 
of  cars  from  a  point  on  one  road  to  a  point  on  the  other,  does 
not  make  the  corporation  selling  a  through  ticket  liable  for  an 
injury  sustained  by  the  purchaser  upon  the  road  of  the  other 
corporation, — that  no  community  of  hiterest,  of  obligation  or 
of  responsibility  results  from  such  agreement.  This  case,  in 
the  respect  of  liability  from  selling  a  through  ticket,  is  ap- 
parently somewhat  in  conflict  with  Illinois  Central  Railroad 
Co.  v.  Copeland,  24  111.  332,  where  it  was  held,  that  a  railroad 
corporation  selling  through  tickets  over  its  own  and  other 
roads  is  liable  for  the  safe  carriage  of  passengers  and  baggage 
to  the  place  of  destination.     But  a  contract  for  such  liability 
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was  there  held  to  be  implied  from  the  mere  sale  of  a  through 
ticket;  and  the  decision  does  not  militate  against  the  former 
case  in  the  respect  of  the  holding  that  a  joint  liability  among 
the  several  roads  did  not  result  from  such  an  express  agree- 
ment as  was  there  made. 

The  connection  in  business,  here,  of  the  several  railroad 
companies  was  hardly  beyond  the  extent  of  securing  a  contin- 
uous passage  of  freight  over  the  different  lines  of  road  without 
breaking  bulk,  and  as  before  remarked,  we  do  not  regard  it  as 
sufficient  to  create  a  partnership  or  joint  liability.  And  see, 
also,  Merrick  v.  Gordon,  20  N.  Y.  93. 

The  second  ground  of  alleged  liability,  that  the  plaintiff  so 
acted  with  respect  to  the  wharf-boat  as  to  estop  a  claim  of 
ownership  therein,  we  regard  as  equally  untenable.  The 
chief  ground  for  such  claim  of  estoppel  is  the  fact  that  the 
words  Green  Line  were  painted  on  the  roof  of  the  wharf- 
boat,  and  were  printed  at  the  top  of  the  bills  of  lading;  but 
there  were  also  painted  on  the  sides  of  the  wharf-boat  the 
words,  Nashville,  Chattanooga  and  St.  Louis  Railway,  so 
that,  as  being  indicative  of  ownership,  it  is  not  seen  why  the 
latter  words  would  not  neutralize  the  effect  of  the  former. 
The  words  Green  Line  might  denote  that  there  was  a  running 
connection  of  some  kind  among  the  different  roads,  but  would 
not  indicate  it  to  be  of  such  a  character  as  to  amount  to  a  part- 
nership or  create  a  joint  responsibility.  Anyone,  in  relying 
upon  such  an  arrangement  as  the  latter,  would  properly  have 
been  put  upon  inquiry  in  respect  thereto;  and  any  reasonable 
inquiry  would  have  readily  ascertained  the  connection  that  in 
fact  existed.  There  is*nothing  in  the  case  of  any  actual  rep- 
resentations as  to  ownership  or  joint  liability  upon  which  to 
base  defendant's  claim. 

The  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 
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Julius  Pitzman 

v. 

The  Village  of  Freeburg. 

1.  Municipal  subscription  —  whether  power  exists.  There  is  no  implied 
authority  in  municipal  corporations  to  incur  debts  or  borrow  money  in  order 
to  purchase  stock  or  subscribe  for  shares  of  stock  in  railroad  corporations,  but 
such  authority  must  be  conferred  by  express  grant,  and  can  not  be  assumed 
from  implication  or  innuendo,  merely. 

2.  Same — power  of  villages,  under  charter  of  Belleville  and  Southern  Illinois 
Railroad  Company,  and  the  act  of  1849.  The  charter  of  the  Belleville  and 
Southern  Illinois  Railroad  Company  authorized  the  directors  of  the  company 
to  receive  subscriptions  to  the  capital  stock  of  the  company,  as  might  be  pre- 
scribed by  their  by-laws  and  regulations,  "from  any  county,  city,  town  or 
village,"  and  the  charter  further  provided,  "any  such  subscription  shall  be 
valid  and  binding  upon  any  county,  city,  town  or  village  making  the  same: 
Provided,  said  subscriptions  shall  be  made,  in  every  respect,  subject  to  the  provi- 
sions and  restrictions  of  an  act  entitled  'An  act  to  provide  for  a  general  system 
of  railroad  incorporations,'  approved  November  6,  1849:"  Held,  the  charter 
did  not  confer  power  upon  municipal  corporations  to  subscribe  to  the  stock  of 
the  company,  nor  did  the  reference  to  the  provisions  of  the  act  of  1849  enlarge 
the  terms  of  the  grant. 

3.  The  act  entitled  "An  act  to  provide  for  a  general  system  of  railroad  in- 
corporations," approved  November  6,  1849,  in  so  far  as  it  provides  for  muni- 
cipal subscription  to  the  capital  stock  of  railroad  companies,  has  no  reference 
whatever  to  villages,  but  applies  only  to  counties  and  cities. 

Appeal  from  the  Appellate  Court  of  the  Fourth  District ; 
the  Hon.  Tazewell  B.  Tanner,  presiding  Justice,  and  the 
Hon.  George  W.  Wall  and  Hon.  James  C.  Allen,  Justices. 

The  appellant  declared  against  the  appellee,  in  the  court 
below,  on  an  account  stated.  * 

It  is  agreed  that  the  facts  given  in  evidence  on  the  trial 
were  as  follows: 

"In  1836  the  town  of  Urbana  was  laid  out  and  platted; 
that  in  1859  the  legislature,  by  special  act,  changed  the  name 
of  said  town  to  Freeburg;  that  in  1867  the  legislature,  by  a 
special  act  entitled  'An  act  to  amend  the  charter  of  Freeburg, 
in  St.  Clair  county/  incorporated  the  town  of  Freeburg,  (see 
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vol.  3,  Private  Laws,  1867,  p.  201,);  that  in  1875  said  town 
organized  as  a  village  under  the  general  law  of  1872;  that 
the  assessed  valuation  of  said  town  has  never  exceeded  $70,000; 
that  in  1869  an  election  was  held  in  said  town  to  vote  upon 
the  question  of  subscribing  $15,000  to  the  capital  stock  of  the 
Belleville  and  Southern  Illinois  Railroad  Company;  that  the 
result  of  said  election  was  100  votes  in  favor  of,  and  11  votes 
against,  taking  the  stock;  that  the  town  council  of  said  town, 
in  1869,  passed  an  ordinance  authorizing  the  subscription,  and 
that  in  pursuance  thereof  bonds  to  the  amount  of  $15,000  were 
issued  and  delivered  to  said  company;  that  the  town  paid  the 
interest  on  these  bonds  for  two  years;  that  this  suit  is  brought 
on  a  coupon  of  said  bonds;  that  the  plaintiff  is  an  innocent 
holder  of  said  coupon  for  value,  and  at  the  time  he  received 
the  same  did  not  know  for  what  particular  indebtedness  of  said 
town  of  Freeburg  the  bond  had  been  issued;  that  this  suit 
involves  the  validity  of  said  $15,000  in  bonds,  issued  by  said 
town;  that  the  several  acts  of  the  legislature  herein  referred 
to  shall  be  considered  in  evidence;  admitted  that  the  defend- 
ant can  prove,  by  parol,  that  Freeburg  was  never  incorporated 
prior  to  1867;  that  an  act  of  the  legislature  entitled  'An  act 
to  incorporate  the  Belleville  and  Southern  Illinois  railroad/ 
approved  February  14,  1857,  shall  be  considered  in  evidence. 
(See  Laws  of  Illinois,  1857,  at  page  707.)" 

The  plaintiff  here  read  in  evidence  the  coupon  upon  which 
the  suit  is  brought,  which  was  all  the  evidence  offered  by 
either  party. 

Judgment  was  rendered  in  favor  of  the  defendant,  and  the 
plaintiff  appealed  to  the  Appellate  Court  of  the  Fourth  Dis- 
trict, where  the  judgment  of  the  circuit  court  was  affirmed. 
From  that  judgment  the  present  appeal  to  this  court  is  pro- 
secuted. 

Mr.  R.  D.  W.  Holder,  for  the  appellant. 

Messrs.  Kcerner  &  Turner,  and  Messrs.  Wilderman  & 
Hamill,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  question  here  is,  was  appellee  empowered  to  make  a 
valid  subscription  for  capital  stock  of  the  Belleville  and 
Southern  Illinois  Railroad  Company. 

The  only  legislation  claimed  to  confer  such  power  is  this: 
Section  9  of  the  charter  of  the  Belleville  and  Southern  Illinois 
Railroad  Company  provides:  " The  directors  of  said  com- 
pany, after  the  same  is  organized,  shall  have  power  to  open 
books  at  such  time  and  places  as  they  may  deem  proper,  for 
the  subscription  of  stock,  until  the  whole  amount  of  the  capi- 
tal stock  shall  be  subscribed,  or  such  parts  or  amounts  thereof 
as  they  shall  desire  to  have  subscribed;  and  said  directors  are 
hereby  authorized  and  empowered  to  take  and  receive  subscrip- 
tions to  their  said  capital  stock,  on  such  terms  and  in  such 
amounts  as  they  may  deem  for  the  interest  of  said  company, 
and  as  they  may  prescribe  by  their  by-laws  and  regulations, 
from  any  other  railroad  company  or  corporation,  and  from 
any  county,  city,  town  or  village;  and  any  such  subscription 
shall  be  valid  and  binding  upon  any  railroad  company,  cor- 
poration, couuty,  city,  town  or  village  making  the  same: 
Provided,  said  subscriptions  shall  be  made,  in  every  respect, 
subject  to  the  provisions  and  restrictions  of  an  act  entitled  'An 
act  to  provide  for  a  general  system  of  railroad  incorporations/ 
approved  November  6,  1849."  *  *  *  Private  Laws  of 
1857,  p.  710. 

The  act  of  November  6,  1849,  (2d  sess.  p.  28,)  is,  in  fact, 
as  its  title  shows,  supplemental  to  "An  act  to  provide  for  a 
general  system  of  railroad  incorporations."  (2  Purp.  1072.) 
It  authorizes,  by  its  first  section,  subscriptions  or  purchases  of 
the  shares  of  capital  stock  in  any  railroad  company,  in  any 
sum  not  exceeding  $100,000,  by  any  city  or  county,  where  the 
citizens  thereof  shall  be  desirous  therefor,  and  provides  that 
"the  stock  so  subscribed  for  or  purchased  shall  be  under  the 
control  of  the  county  court  of  the  county  or  common  council  of 
8—92  III. 
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the  city  making  such  subscription  or  purchase,  in  all  respects 
as  stock  owned  by  individuals."  The  other  sections  merely 
relate  to  the  details,  such  as  holding  the  election  to  ascertain 
the  desire  of  the  citizens  of  the  municipality,  borrowing  money, 
issuing  bonds,  etc.,  etc. 

Bearing  in  mind  that  there  is  no  implied  authority  in  mu- 
nicipal corporations  to  incur  debts  or  borrow  money,  in  order 
to  become  purchasers  or  subscribers  for  shares  of  capital  stock 
of  railroad  corporations,  and  that  such  authority  must  be  con- 
ferred by  express  grant,  and  can  not  be  assumed  from  impli- 
cation or  innuendo,  merely,  it  would  seem  evident  there  was 
here  no  power  conferred  upon  appellee  to  make  subscription 
for  shares  in  the  capital  stock  of  the  Belleville  and  Southern 
Illinois  Railroad  Company. 

The  section  of  the  railroad  company's  charter  quoted  above 
does  not  assume  to  confer  any  power  whatever  on  municipal 
corporations.  It  simply  confers  power  upon  the  directors  of 
the  railroad  company  to  receive  subscriptions,  "on  such  terms 
and  in  such  amounts  as  they  may  deem  for  the  interest  of  the 
company,  and  as  they  may  prescribe  by  their  by-laws  and 
regulations."  The  grant  is  to  the  directors,  and  to  no  one 
else,  and  the  gist  of  it  is  the  discretionary  power  conferred  in 
respect  to  the  "terms"  and  "amounts"  of  the  subscriptions 
to  be  made.  True,  it  contemplates  subscriptions  will  be  made 
by  counties,  cities,  towns  and  villages,  but  it  does  not  say 
cities,  towns  and  villages  are  thereby  empowered  to  make  such 
subscriptions.  So,  also,  it  contemplates  subscriptions  will  be 
made  by  persons  and  by  other  railroad  corporations,  but  it 
could  hardly  be  seriously  argued  that  this  authorizes  infants, 
lunatics,  or  other  persons  laboring  under  legal  disability,  and 
railroad  companies  whose  charters  do  not  expressly  authorize 
them  to  take  stock  in  other  railroad  corporations,  to  make 
such  subscription.  The  clear  and  reasonable  implication  is, 
that  the  subscriptions  are  to  be  made  by  persons  and  corpora- 
tions already  endowed  with  the  legal  capacity  to  make  such 
subscriptions. 
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Nor  does  the  reference  to  the  provisions  of  the  act  of  1849 
enlarge  the  terms  of  the  grant.  The  proviso  is,  that  the  sub- 
scriptions "  shall  be  made,  in  every  respect,  subject  to  the 
provisions  and  restrictions''  of  that  act.  It  does  not  even 
provide  that  the  corporations  thereby  empowered  to  make 
such  subscriptions  shall  be  empowered  to  make  subscriptions 
for  shares  in  the  capital  stock  of  this  company,  but,  simply, 
the  mode  of  making  subscription  and  the  restrictions  imposed 
by  that  act  shall  govern. 

That  act  has  no  reference  whatever  to  villages.  Its  lan- 
guage, as  has  been  seen,  applies  only  to  counties  and  cities,  and 
so  it  can  have  no  application  to  the  present  case. 

We  reached   the   same  conclusion   in   Flack  v.  Hughes,  67 

111.  385,  that  we  have  reached  here,  although  we  did  not  there 

explain  our  views  at  length. 

The  judgment  below  is  affirmed. 

Judgment  affirmed. 


Nicholas  Welsch  et  ah 

v. 

Anton  Werschem. 

1.  Fraud — indemnifying  surety — preferred  creditors.  Although  a  person  be 
indebted  to  various  creditors,  he  may  give  preference  to  a  surety  upon  his 
obligation  by  executing  to  him  a  mortgage  upon  property  which  will  be  amply 
sufficient  to  indemnify  the  surety  against  loss.  But  an  essential  element  in 
such  a  transaction  is  good  faith  on  the  part  of  the  person  receiving  the  in- 
demnity, as  the  law  will  not  permit  him,  under  the  guise  of  protecting  him- 
self, to  wilfully  throw  impediments  in  the  way  of  other  creditors  when  not 
necessary  to  his  own  safety. 

2.  Evidence — to  show  value  of  indemnity  to  a  surety,  as  against  other  creditors 
of  the  principal.  Upon  the  trial  of  the  right  of  property  between  a  surety  to 
whom  his  principal  had  executed  a  mortgage  upon  real  and  personal  property 
for  his  indemnity,  and  a  creditor  of  the  principal  who  had  levied  an  execution 
upon  the  personal  property  embraced  in  the  mortgage,  the  material  question 
involved  is,  the  good  faith  of  such  surety  in  receiving  the  indemnity,  and  for 
the  elucidation  of  that  question  it  is  competent  for  the  surety  to  prove  the 
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amount  of  prior  incumbrances  upon  the  real  estate  embraced  in  his  mortgage, 
and  this  notwithstanding  the  real  estate  is  not  immediately  involved  in  the 
proceeding,  as  it  is  the  actual  value  of  the  indemnity,  as  a  whole,  which  is  to 
be  considered,  as  compared  with  the  extent  of  the  liability  of  the  surety. 

Appeal,  from  the  Circuit  Court  of  Monroe  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  a  trial  of  the  right  of  property  between  Nicholas 
Welsch  and  Joseph  Welsch,  as  mortgagees  of  Maria  A.  Wie- 
senborn,  and  an  execution  creditor  of  the  mortgagor,  result- 
ing in  a  verdict  and  judgment  in  favor  of  such  execution 
creditor.     The  mortgagees  appealed. 

Mr.  William  Winkelman,  for  the  appellants. 

Messrs.  Kickert  &  Michan,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  judgment  of  the  circuit  court 
of  Monroe  county,  rendered  at  its  March  term,  1877,  in  a  trial 
of  the  right  of  property  between  appellants  and  appellee. 

The  facts  material  to  an  understanding  of  the  questions 
raised  by  the  record   in  this  case  are  substantially  as  follows : 

On  the  11th  day  of  August,  1875,  Mary  Ann  Wiesenborn 
was  appointed  by  the  county  court  of  Monroe  county  guardian 
of  the  person  and  estate  of  Francisca  A.  and  Frederick  Wie- 
senborn, her  minor  children,  and  on  the  same  day  entered 
into  bond,  as  such  guardian,  in  the  sum  of  $14,000,  with  ap- 
pellants (who  are  her  brothers)  as  her  only  sureties.  The 
bond  was  approved  by  the  court,  and  Mrs.  Wiesenborn  there- 
upon assumed  the  office  and  trust  of  guardian. 

On  the  14th  of  January,  1876,  Mrs.  Wiesenborn,  through 
the  advice  of  Mr.  Hinckler,  who  was  the  family  attorney  of 
Nicholas  Welsch,  without  the  knowledge  of  appellants,  exe- 
cuted to  them  a  mortgage  conveying  all  her  real  and  personal 
estate,  except  her  household  and  kitchen  furniture,  to  indem- 
nify them  as  her  sureties  on  her  bond  as  guardian. 
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The  property  covered  by  this  mortgage  was,  at  the  time  of 
its  execution,  worth  considerably  more  than  the  amount  of 
appellants'  liability  on  the  guardian's  bond,  though  at  the 
time  there  were  a  number  of  other  incumbrances  on  it  amount- 
ing to  several  thousand  dollars. 

At  the  time  of  the  execution  of  this  mortgage  to  her  brothers 
Mrs.  Wiesenborn  was  financially  involved  to  a  large  extent, 
and  was  then  being  pressed  by  her  creditors.  The  personal 
estate  of  her  wards  that  went  into  her  hands  upon  her  ap- 
pointment as  guardian  amounted  to  near  seven  thousand  dol- 
lars, and  it  appears  from  her  own  testimony  that  she  had  used 
this  money  in  her  business  as  a  merchant,  which  she  was  then 
carrying  on  in  Waterloo. 

When  appellants  were  informed  by  Mrs.  Wiesenborn,  and 
Mr.  Hinckler,  their  attorney,  what  had  been  done  by  way  of 
indemnifying  them  as  her  sureties  on  the  guardian  bond,  and 
the  reasons  that  induced  Mrs.  Wiesenborn  to  make  the  mort- 
gage, they  approved  and  ratified  what  had  been  done,  and  a 
few  days  thereafter,  to-wit,  on  the  11th  of  February,  1876, 
took  formal  possession  of  the  store  house  and  the  stock  of 
merchandize  then  on  hand,  which  was  worth,  as  subsequently 
shown  by  the  sheriff's  sale,  two  thousand  three  hundred  dol- 
lars, or  thereabouts. 

Appellants,  upon  taking  charge  of  the  store,  employed  a 
clerk,  and  were  proceeding  to  close  out  the  stock,  when,  on 
the  9th  of  March  following,  the  sheriff  of  Monroe  county,  by 
virtue  of  several  executions  against  Mrs.  Wiesenborn  that 
came  to  his  hands  on  that  day,  took  possession  of  the  store 
house  and  levied  the  same  upon  the  stock  of  goods  therein. 

Appellants  thereupon  gave  notice  to  the  sheriff  to  try  the 
right  of  property,  and  the  case  was  finally  tried  in  the  circuit 
court,  resulting  as  already  stated. 

That  Mrs.  Wiesenborn  had  the  right  to  indemnify  appel- 
lants against  loss  as  sureties  on  her  bond,  by  executing  to  them 
a  mortgage  on  her  estate  to  an  amount  amply  sufficient  to  save 
them  harmless,  there  can  be  no  question.     The  only  limita- 


118  Welsch  et  al.  v.  Werschem.  [June  T. 

Opinion  of  the  Court. 

tion  upon  such  a  right  is,  that  a  transaction  of  the  kind — at 
least  so  far  as  the  preferred  creditor  is  concerned — must  be 
entered  into  in  good  faith.  And  while  the  law  will  permit 
him  to  do  whatever  may  be  reasonably  necessary  for  his  own 
safety,  yet  it  will  not  permit  him,  under  the  guise  of  protect- 
ing himself,  to  wilfully  throw  impediments  in  the  way  of  other 
creditors  whose  claims  are  equally  meritorious  with  his  own, 
when  not  necessary  for  his  own  safety.  In  short,  the  law  re- 
quires of  him  the  same  good  faith  and  fair  dealing  that  it 
does  in  all  other  business  affairs  of  life. 

It  follows  from  this  that  the  vital  inquiry  upon  the  trial  in 
the  court  below  was,  the  good  faith  of  the  transaction.  And 
the  record  before  us  shows  that  both  court  and  counsel  re- 
garded that  as  the  real  question  in  the  case. 

It  was  highly  important,  therefore,  that  every  fact  or  thing 
connected  with  the  giving  of  the  mortgage  from  which  any 
reasonable  inference  might  be  drawn,  either  for  or  against  the 
good  faith  of  the  parties,  should  have  gone  to  the  jury. 

As  suggested  by  appellants'  counsel,  every  lawyer  who  has 
had  any  considerable  experience  at  the  bar  knows  that  in  cases 
of  this  character,  where  the  value  of  property  mortgaged  is 
largely  in  excess  of  the  debt  secured,  juries  are  almost  cer- 
tain to  draw  an  inference  unfavorable  to  the  good  faith  of  the 
parties,  and  often  that  inference  is  the  controlling  one  in  the 
case. 

Now,  in  this  view  of  the  matter,  we  are  of  the  opinion  that 
appellants  ought  to  have  been  permitted  to  show  the  extent 
of  the  prior  incumbrances  on  the  property  included  in  the 
mortgage  to  appellants.  We  infer,  from  an  expression  in  the 
record,  that  the  learned  judge  who  tried  the  case  excluded  the 
mortgages  showing  the  prior  incumbrances,  on  the  ground 
that  they  only  affected  the  real  estate,  which  was  not  in  con- 
troversy in  that  suit.  But  we  are  of  opinion  that  that  did 
not  afford  a  sufficient  reason  for  excluding  them. 

While  the  ultimate  question  to  be  determined  by  the  jury 
was,  whether  appellants'  right  to   the   goods   in   controversy 
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was  superior  to  that  of  the  execution  creditors,  still  the  jury's 
determiuation  of  that  question  would  necessarily  depend 
largely,  if  not  altogether,  upon  their  conclusion  as  to  the  good 
faith  of  appellants  in  taking  the  mortgage.  So,  the  imme- 
diate inquiry  was,  the  good  faith  of  the  transaction,  and  to  de- 
termine that,  the  jury  could  only  look  at  it  as  a  whole.  It 
was  proper,  therefore,  for  the  jury  to  know  the  exact  extent 
of  the  liability  incurred  by  appellants  in  becoming  sureties 
of  Mrs.  Wiesenborn,  and  also  the  net  value  of  the  property 
mortgaged,  and  that  could  only  be  done  by  showing  the  value 
of  the  property  and  the  extent  of  the  incumbrances  on  it. 
In  this  estimate  the  whole  of  the  property,  both  real  and  per- 
sonal, would  have  to  be  taken  into  consideration. 

Inasmuch  as  the  case  will  have  to  be  reversed  and  remanded 
for  the  error  mentioned,  it  is  unnecessary  to  consider  other 
questions  which  counsel  have  discussed  in  their  briefs. 

The  judgment  of  the  court  below  isreversed,  and  the  cause 
remanded. 

Judgment  reversed. 


Gory  Gaddis 

v. 

Eichland  County. 

1.  Municipal  corporation — derives  all  its  powers  from  grant.  A  municipal 
corporation  can  only  exercise  the  powers  conferred  by  the  charter  of  its 
organization,  and  such  powers  must  be  by  express  grant  or  such  as  follow  by 
reasonable  implication  as  necessary  to  perform  duties  imposed  or  privileges 
conferred  when  the  means  of  their  accomplishment  are  not  specified. 

2.  Same — power  to  create  a  debt  or  subscribe  for  stock  in  railroad.  The  power 
to  create  a  debt  by  a  county,  or  to  subscribe  for  stock  in  a  railroad,  or  to  issue 
bonds  to  raise  money  to  aid  in  its  construction,  must  be  conferred  by  grant 
from  the  law-making  power,  and  when  the  grant  is  made  and  the  power  is 
conferred,  the  authority  must  be  substantially  pursued. 

3.  Same — power  of  legislature  to  impose  debts  to  be  paid  by  taxation.  The  oth 
section  of  article  9  of  the  constitution  of  1848  was  a  limitation  on  the  power 
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of  the  legislature  to  impose  a  tax  upon  municipal  corporations  for  corporate 
purposes,  and  prohibited  that  branch  of  the  government  fr.om  creating  munici- 
pal indebtedness  to  be  paid  by  taxation  imposed  on  the  property  in  such 
municipalities,  unless  the  corporate  authorities  in  some  manner  manifested 
their  assent. 

4.  Same — mode  prescribed  must  be  followed  in  execution  of  power.  The  legis- 
lature, in  conferring  powers  upon  municipal  corporations,  may  impose  such 
terms  and  conditions  as  it  chooses,  and  if  a  particular  mode  is  prescribed  in 
which  a  power  shall  be  exercised,  the  municipality  can  not  adopt  a  different 
one,  or  if  the  power  is  conferred  on  one  set  of  officials  or  individuals,  it  can 
not  act  through  or  by  a  different  set  of  officials  or  persons. 

5.  Municipal  subscription — election  must  be  called  by  the  proper  authority. 
Where  power  has  been  conferred  upon  the  county  court  of  any  county,  though 
the  county  maybe  under  township  organization,  as  the  body  to  call  an  election 
upon  the  question  of  subscribing  to  the  capital  stock  of  a  railroad  company  by 
the  county,  and  which  authority  shall  prescribe  the  conditions  of  the  subscrip- 
tion, make  the  subscription  and  issue  county  bonds  in  payment  thereof,  that 
court  can  alone  act  in  carrying  out  the  power,  and  if  the  power  is  exercised 
by  the  board  of  supervisors  or  any  functionaries  other  than  such  court,  their 
acts  will  be  simply  void  for  want  of  power. 

6.  Same — of  the  notice  of  the  election.  Where  notice  of  a  special  county  elec- 
tion is  not  given  by  the  proper  officer  upon  whom  the  law  has  imposed  that 
duty,  but  is  given  by  another  or  different  officer,  the  notice  will  be  defective, 
and  will  not  authorize  the  election  when  it  is  called  to  determine  whether  the 
county  shall  subscribe  to  the  capital  stock  of  a  railroad  company.  It  would 
be  different  if  the  election  was  a  general  one  for  the  election  of  county  officers 
held  at  the  time  prescribed  by  law. 

7.  Same — when  board  of  supervisors  may  act  for  county  court.  Although  the 
power  conferred  upon  county  courts,  in  relation  to  municipal  subscriptions  to 
railroads,  by  the  general  act  of  1849,  may,  under  that  act,  be  exercised  by  the 
board  of  supervisors  in  counties  afterwards  acting  under  township  organiza- 
tion, the  rule  does  not  apply  to  counties  so  organized  where  the  authority  is 
specifically  conferred  on  the  county  court.  When  the  power  conferred  is  exer- 
cised by  a  tribunal  or  officer  not  authorized,  it  can  not  be  said  to  be  a  defective 
execution  of  the  power.  That  only  occurs  when  it  is  exercised  by  the  proper 
tribunal. 

8.  Same — purchasers  must  take  notice  when  bonds  are  void.  As  a  general  rule, 
no  person  can  acquire  rights  under  a  void  instrument,  and  such  is  the  case 
with  forged  paper,  and  public  securities  issued  without  authority.  If  county 
bonds  are  issued  in  payment  of  a  subscription  to  a  railway  company  without 
authority  of  law,  they  are  void,  and  an  innocent  purchaser  before  their  matu- 
rity acquires  no  rights  under  them  to  be  protected.  Such  purchaser  must 
look  to  the  authority  under  which  they  purport  to  have  been  issued. 
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9.  Constitutional  law — power  of  legislature  to  cure  void  proceedings.  Where 
an  election  on  the  question  of  municipal  subscription  to  the  stock  of  a  private 
corporation  is  void,  because  called  and  ordered  by  persons  not  authorized  to 
call  the  same,  and  consequently  not  a  valid  authority  for  the  creation  of  cor- 
porate indebtedness  or  liability,  the  legislature  is  powerless,  under  the  consti- 
tution, to  validate  such  election  by  subsequent  enactment,  and  require  the 
issuing  of  bonds  peremptorily.  The  effect  of  such  legislation  is  to  create  a 
municipal  indebtedness  without  the  assent  of  the  municipality. 

10.  Statute — construction — prohibition  by  implication.  The  expression  of  one 
thing  or  one  mode  of  action  in  an  enactment  is  generally  held  to  be  an  exclu- 
sion of  all  other  things  or  modes. 

Appeal  from  the  Circuit  Court  of  Richland  county ;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  R.  S.  Canby,  for  the  appellant. 

Mr.  J.  M.  Longnecker,  and  Mr.  M.  Millard,  for  the 
appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  in  the  Richland 
circuit  court,  by  appellant,  against  the  county,  to  recover  the 
money  claimed  to  be  due  on  a  coupon  of  a  bond  executed  by 
the  chairman  of  the  board  of  supervisors,  under  a  resolution 
requiring  him  to  issue  the  same.  The  bond  was  one  of  a 
series  aggregating  $200,000,  bearing  ten  per  cent  interest 
per  annum,  three  per  cent  of  which  was  to  form  a  sinking 
fund  to  pay  the  principal.  The  coupon  was  due  when  suit 
was  instituted.  It  was  payable  to  bearer  and  was  owned  by 
appellant. 

To  the  declaration  the  county  filed  the  plea  of  the  general 
issue,  and  gave  notice  of  special  matter  that  would  be  relied 
on  in  defence.  But  it  was  such  as  could  be  given  in  evidence 
under  the  general  issue,  so  far  as  it  amounted  to  a  defence. 
A  jury  was  waived,  and  a  trial  had  by  the  court,  and  the 
issues  were   found  for  the  defendant,  and,  after  overruling  a 
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motion  for  a  new  trial,  judgment  was  rendered  against  plain- 
tiff for  costs,  and  he  appeals  to  this  court  and  assigns  errors. 

It  is  stipulated  by  the  parties  that  the  main  question  is, 
whether  the  curative  act  of  April  9,  1869,  (Priv.  Laws,  vol. 
3,  p.  360,)  is  valid  and  sufficient  to  legalize  the  elections 
authorizing  the  board  of  supervisors  to  issue  the  bond  in  ques- 
tion. On  an  inspection  of  the  record  and  arguments  presented 
wre  find  that  the  question  of  the  constitutionality  of  the  law 
referred  to  in  the  stipulation  fairly  arises  in  the  decision  of 
the  case,  and  the  appeal  is  properly  prosecuted  to  this  court. 

On  the  1st  of  March,  1867,  an  act  was  adopted  amending 
the  charter  of  the  Grayville  and  Mattoon  Railroad  Company. 
The  amendment  authorizes  counties  to  subscribe  to  its  stock 
in  a  sum  not  exceeding  $200,000.  (Priv.  Laws,  vol.  2,  p.  736.) 
That  act,  in  its  various  sections,  confers  power  on  the  county 
courts  of  the  counties  to  subscribe  for  stock  in  the  company 
in  like  manner  and  with  like  effect  as  was  authorized  by  the 
act  of  November  6,  1849.  But  a  subscription  could  not  be 
made  by  the  county  court  until  sanctioned  by  a  vote  of  the 
people  of  the  county.  The  entire  act  refers  to  the  county 
court  as  the  body  which  shall  call  the  election,  prescribe  the 
conditions,  make  the  subscription  and  issue  the  bonds.  The 
board  of  supervisors  are  not  named  or  referred  to  in  the  act. 
The  act  of  1849  referred  to,  only  confers  power  on  county 
courts  to  call  elections  and  subscribe  for  stock.  If  the  power 
may  be  exercised  under  that  act  by  the  board  of  supervisors 
in  counties  afterwards  acting  under  township  organization,  it 
would  not  apply  to  counties  so  organized  when  the  authority 
is  specifically  conferred  on  the  county  court. 

This  county  adopted  township  organization  as  early  as  in 
1858,  and  has  so  continued  ever  since.  An  election  was  held 
in  the  county  on  the  7th  day  of  April,  1868,  to  determine 
whether  the  county  would  subscribe  $150,000  to  the  stock  of 
the  road.  This  election  was  ordered  and  the  time  was  fixed 
by  the  board  of  supervisors,  but  the  clerk  gave  no  notice  of 
an  election;  but  notice  of  the  time  and  place  of  holding  the 
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election  was  given  by  the  supervisor  in  each  of  the  several 
townships.  The  election  was  held,  and  resulted  in  favor  of 
the  subscription. 

On  the  1st  of  December,  1868,  under  an  order  by  the  board 
for  and  a  notice  of  an  election,  to  determine  whether  the 
county  would  subscribe  $50,000  more  to  the  stock  of  the  com- 
pany, it  was  determined  in  favor  of  subscription.  [ 

The  elections  having  been  called  and  held  under  the  direc- 
tion of  the  board  of  supervisors,  and  not  by  the  county  court, 
an  act  of  the  General  Assembly  was  adopted  on  the  9th  of 
April,  1869,  to  cure  irregularities  in  these  elections  and  to 
render  valid  the  steps  taken  to  make  the  subscription  and  to 
issue  the  bonds. 

Section  3  of  that  act,  (Priv.  Laws,  vol.  3,  p.  360,)  provides, 
"that  all  elections  held  for  the  purpose  of  voting  said  stock, 
and  the  manner  in  which  stock  was  voted,  are  hereby  legalized 
in  all  respects,  and  said  stock  to  be  subscribed  in  the  manner 
the  same  was  voted."  This  is  the  provision  which  is  claimed 
to  be  repugnant  to  the  constitution. 

All  will  concede  that  a  municipality  can  only  exercise  the 
powers  conferred  by  the  charter  of  their  organization,  and 
such  powers  must  be  by  express  grant  or  such  as  follow  by 
reasonable  implication  as  necessary  to  perform  duties  imposed 
or  privileges  conferred,  and  the  means  of  their  accomplish- 
ment are  not  specified.  This  being  a  fundamental  rule,  it 
follows  that  the  power  to  create  a  debt  by  a  county  or  to  sub- 
scribe to  stock  in  a  railroad,  or  to  issue  bonds  to  raise  money 
to  aid  in  its  construction,  must  be  conferred  by  grant  from 
the  law-making  power,  and  when  the  grant  is  made  and  the 
power  is  conferred  it  must  be  substantially  pursued.  If  a  par- 
ticular mode  is  prescribed  the  municipality  can  not  adopt  a 
different  mode,  and  if  the  power  is  conferred  on  one  set  of 
officials  or  individuals,  it  can  not  act  through  or  by  a  different 
set  of  officials  or  persons.  The  municipality  have  no  discretion 
in  executing  the  power,  nor  can  they  adopt  a  mode  they  deem 
better  adapted  to  accomplish  the  end.     The  General  Assembly 
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had  the  power  to  confer  the  authority  or  to  withhold  it,  or,  in 
conferring  it,  to  impose  such  terms  and  conditions  as  they 
chose.  It  was  an  exercise  of  power  by  them  in  the  govern- 
ment of  the  State,  and  that  body  were  the  sole  judges  as  to 
the  manner  in  which  the  power  should  be  exercised,  and  the 
functionaries  or  individuals  who  should  exercise  it. 

In  this  case  the  General  Assembly  conferred  the  power  on 
the  county  court,  and  we  must  presume  when  the  power  was 
granted  the  General  Assembly  knew  that  this  county  was 
under  township  organization,  and  had  a  board  of  supervisors 
as  well  as  a  county  court,  and  knowing  that  fact,  we  must 
conclude  that  body,  for  reasons  satisfactory  to  themselves,  in- 
tended to  confer  the  power  on  the  county  court,  and  not  on 
the  board  of  supervisors.  But  if  not  apprised  of  the  fact  we 
can  not  say  that,  had  it  been  known,  the  enactment  would  have 
been  different.  The  expression  of  one  thing  or  one  mode  of 
action  in  an  enactment  is  usually  held  to  be  an  exclusion  of 
all  other  things  or  modes.  The  language  is  plain  and  unam- 
biguous when  it  says  the  county  court  may  call  an  election, 
subscribe  for  stock  of  the  road  and  issue  bonds  as  directed. 
The  language  neither  requires  nor  admits  of  interpretation. 
No  one  can  be  in  any,  the  least  doubt  of  its  meaning. 

The  power,  then,  having  been  conferred  on  the  county 
court,  it  could  alone  act  in  carrying  out  the  power.  No  other 
functionary,  body  or  individual  could  act,  simply  for  the  want 
of  power.  See  Schuyler  County  v.  The  People,  25  111.  181; 
Marshall  County  v.  Cook,  38  id.  45 ;  Clarke  v.  Board  of  Super- 
visors, 27  id.  305 ;  Force  v.  Town  of  Batavia,  61  id.  99,  and 
Harding  v.  Rockford,  Rock  Island  and  St.  Louis  Railroad 
Co.  65  id.  90.  The  first  of  these  cases  is  in  point,  as  the 
material  facts  of  the  two  cases  are  similar  and  not  distin- 
guishable. 

In  the  case  of  Marshall  County  v.  Cook,  supra,  the  county 
court  acted  in  ordering  the  election  when  the  power  was  vested 
in  the  board  of  supervisors.  There,  after  the  election  had 
been  held,  the  board   then  acted,  and  the  bonds  were  issued 
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under  and  in  pursuance  of  an  order  of  the  board,  and  it  was 
held  that  the  county  court  had  no  power  to  call  the  election, 
and  the  bonds  thus  issued  were  void.  From  the  rule  an- 
nounced in  these  cases  the  bonds  were  issued  without  author- 
ity, and  hence  were  void. 

It  is  however  urged,  that  there  was  in  this  case  not  a  want 
of  power,  but  a  defective  execution  of  the  power  by  the  board. 
That  body  acted  without  power, — they  had  no  power  to  exe- 
cute. Had  the  county  court,  which  possessed  the  power,  acted, 
and  omitted  to  perform  some  specified  act  or  duty,  then  there 
would  have  been  power  under  which  the  county  court  was 
acting,  but  by  reason  of  the  omission  it  would  be  defectively 
executed.  But  here  the  board  of  supervisors  had  no  power 
to  execute,  defectively  or  otherwise. 

Again,  in  calling  the  first  election,  the  notices  posted  by 
the  several  supervisors  in  their  townships  were  wholly  insuf- 
ficient. The  law  had  designated  the  county  clerk  as  the  officer 
to  give  notice  of  general  or  special  elections.  (See  sections 
46  and  47  of  Election  law.)  This  was  a  special  county  elec- 
tion, and  the  notice  should  have  been  issued  and  attested  by 
the  county  clerk.  The  notice  not  having  been  given  by  the 
proper  officer,  it  was  defective,  and  did  not  authorize  the  elec- 
tion board  to  hold  it.  If  it  had  been  an  election  for  officers, 
and  the  time  for  holding  it  designated  by  law,  and  notice  had 
not  been  given,  or  given  by  an  unauthorized  person,  it  would 
have  no  doubt  been  otherwise.  But  here  was  a  special  county 
election ;  the  time  of  the  election,  and  the  terms  and  conditions 
upon  which  the  proposed  subscription  was  to  be  made  had  to 
be  fixed  by  the  county  court,  and  the  voters  should  have  been 
notified  thereof  in  the  manner  prescribed  by  the  statute.  And 
as  to  the  vote  for  the  last  $50,000,  the  board  of  supervisors, 
having  no  power  to  call  the  election,  to  fix  the  terms  of  the 
subscription,  to  subscribe  for  stock,  or  to  issue  bonds,  the 
bonds,  when  issued,  were  void.  See  Lippincott  v.  Town  of 
Pana,  ante,  p.  24. 

It  is  however  urged,  that  the  bonds  were  negotiated  before 
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due,  to  innocent  persons,  without  notice,  and  they  should  be 
protected.  As  a  general  rule  no  person  can  acquire  rights 
under  a  void  instrument.  Such  is  the  case  with  forged  paper, 
and  paper  issued  without  authority.  Then,  as  these  bonds 
were  issued  without  authority,  and  void,  the  purchaser  ac- 
quired no  rights  under  them. 

Again,  the  bonds  on  their  face  referred  to  the  charter,  the 
amendment  thereto,  and  the  curative  act,  by  their  dates.  Had 
the  purchaser  turned  to  the  acts  he  would  have  found  that  the 
county  court  alone  had  power  to  act  under  the  law,  and  the 
bonds  offered  to  him  were  issued  without  authority.  Know- 
ing, as  he  must  be  presumed  to  have  known,  that  counties 
were  powerless  to  create  debts,  and  to  issue  bonds,  unless  spe- 
cifically empowered,  it  was  his  duty  to  look  to  the  act  con- 
ferring the  power,  to  see  that  it  was  being  properly  exercised. 
The  bond  itself  referred  him  to  the  source  of  power,  and  he 
only  had  to  turn  to  the  law  to  see  that  the  board  of  supervi- 
sors had  no  power  to  act  in  the  premises.  The  bond  being 
unauthorized  and  void,  the  county  is  not  liable,  unless  ren- 
dered so  by  the  act  of  April  9,  1869,  which  purports,  as  we 
have  seen,  to  render  those  void  elections  valid. 

The  effect  to  be  given  to  this  act  depends  upon  whether  the 
General  Assembly  had,  under  the  constitution,  competent 
power  to  cure  the  vice   in  calling  and  holding  these  elections. 

The  fifth  section  of  article  9  of  the  constitution  of  1848 
has  been  repeatedly  held  to  be  a  limitation  on  the  power  of 
the  General  Assembly  to  impose  a  tax  on  property  in  these 
municipal  bodies  for  corporate  purposes,  and  to  prohibit 
that  branch  of  the  government  from  creating  municipal  in- 
debtedness, to  be  paid  by  taxation  imposed  on  the  property 
in  such  municipalities.  This  doctrine  was  announced  in  Har- 
ivard  v.  The  St.  Clair  and  Monroe  Levee  &  Drainage  Company, 
51  111.  130;  The  People  v.  The  Mayor  of  Chicago,  id.  30; 
Hessler  v.  Drainage  Commissioners,  53  id.  110,  Lovingston  v. 
Wider,  id.  302;  Marshall  v.  Silliman,  61  id.  218,  and  Wiley 
v.  Silliman,  62  id.  170. 
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The  question  of  the  power  of  the  General  Assembly  to  im- 
pose such  debts  or  taxes  was,  in  these  cases,  presented  in  va- 
rious forms,  and  the  power  was  denied,  unless  the  corporate 
authorities  in  some  manner  manifested  their  assent. 

In  some  of  those  cases  the  facts  were  so  nearly  similar  to  this 
case  as  to  render  them  conclusive  of  this  question,  and  renders 
further  discussion  unnecessary. 

But  does  this  law  endeavor  to  impose  a  debt?  We  have 
seen  the  calling,  the  giving  notice  of,  and  the  holding  of  these 
elections  were  unauthorized  and  void.  It  was  the  same  as  if 
no  elections  had  been  held  to  authorize  the  subscription. 

Now,  it  will  be  observed  that  this  curative  act  is  com- 
pulsory. It  is  not  that  the  elections  are  declared  legal,  and 
the  board  of  supervisors  may,  if  they  should  so  elect,  make 
the  subscription  in  the  manner  the  same  was  voted.  But  the 
language  is:  "That  all  elections  held  for  the  purpose  of 
voting  said  stock,  and  the  manner  in  which  said  stock  was 
voted,  are  hereby  legalized  in  all  respects,  and  said  stock  to 
be  subscribed  in  the  manner  the  same  was  voted."  This  gives 
no  discretion  to  the  board,  but  requires  the  subscription,  al- 
though contrary  to  the  judgment  and  against  the  will  of  the 
members  of  the  board.  Had  this  requirement  been  made 
without  any  semblance  of  an  election,  all  would  see  that  it 
would  have  been  to  impose  a  debt  on  the  municipality  with- 
out its  consent.  And  when  it  is  remembered  that  these  elec- 
tions were  held  without  power  in  the  body  ordering  them,  as 
they  conferred  no  more  power  than  if  they  had  never  been 
held,  it  is  apparent  that  this  subscription  is  as  clearly  unau- 
thorized as  if  the  legislature  had  recited  that  ten  or  any  other 
number  of  citizens  of  the  county  had  come  together  and  voted 
to  subscribe  $200,000  to  the  stock  of  the  road,  and  declared 
it  a  legal  election,  and  commanded  the  board  to  subscribe  for 
the  stock  and  issue  the  bonds.  It  was,  in  legal  effect,  pre- 
cisely as  though  no  effort  had  ever  been  made  to  hold  an 
election,  and  it  gave  no  vitality  to  the  bonds. 

It  is  however   urged,  that  a  proceeding  by  mandamus  was 
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instituted,  and  a  judgment  was  rendered  requiring  the  bonds 
to  issue ;  that  whilst  that  judgment  was  in  full  force,  and  in 
obedience  to  its  command,  the  board  of  supervisors  issued  and 
delivered  these  bonds,  and  that  the  holder  is  thus  protected, 
whether  the  bonds  were  legally  voted  or  the  board  was  au- 
thorized or  empowered  or  not  to  issue  them. 

On  turning  to  the  transcript  of  the  record  we  find  the  judg- 
ment of  the  court  in  a  mandamus  proceeding.  But  the  peti- 
tion or  answer  does  not  appear,  and  from  the  order  of  the 
court,  or  its  recitals,  we  are  unable  to  see  that  it  was  made  in 
reference  to  these  bonds.  The  caption  to  the  order  is :  "The 
People,  etc.  ex  relatione  Railroad  Company  v.  The  County  of 
Richland."  The  order  recites  that  the  parties  appeared,  and 
petitioner  moved  for  a  peremptory  writ  of  mandamus  against 
the  defendant  in  pursuance  of  the  prayer  of  the  petition,  and 
the  motion  was  sustained.  It  is  then  ordered  and  adjudged 
that  the  writ  issue  commanding  the  chairman  of  the  board  of 
supervisors,  and  the  county  clerk,  on  receiving  a  certificate 
of  stock  for  $100,000  in  the  Grayville  and  Mattoon  Railroad 
Company,  to  issue  bonds  of  the  county  to  that  amount,  with 
interest  coupons  attached,  to  be  of  the  form  and  in  pursuance 
of  the  terms  upon  which  the  same  were  voted  by  the  county 
to  the  railroad  company. 

There  is  no  other  reference  to  the  election.  It  does  not  re- 
cite the  time  when  held,  or  the  manner  in  which  it  was  held, 
or  the  terms  and  conditions  of  the  vote;  nor,  in  fact,  does  it 
refer  to  any  matter  or  thing  from  which  it  may  be  inferred 
that  it  was  the  election  at  which  these  bonds  are  claimed  to 
have  been  voted.  The  amount  ordered  to  be  issued  does  not 
correspond  with   either  of  the  sums  voted  at  these  elections. 

There  is  nothing  in  the  record  of  that  proceeding  before  us 
to  show  these  bonds  were  issued  under  this  order.  We  must 
therefore  hold,  that  it  fails  to  appear  that  this  bond  was  issued 
under  that  order,  and  hence  the  question  of  the  effect  of  that 
order  upon  this  bond  is  not  before  us  for  decision,  and  we 
must  decline  its  discussion  until  properly  presented. 
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Perceiving  no   error   in   the   record,   the  judgment   of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 


Lucette  S.  Stookey 

v. 

Moses  W.  Carter  et  al. 

1.  Tenants  in  common — power  of  one  to  give  right  of  possession  to  a  third 
person,  to  the  exclusion  of  his  co-tenants.  One  of  several  tenants  in  common  has 
no  power  to  grant  to  a  third  person  the  right  to  the  possession  of  the  premises, 
so  as  to  bar  or  postpone  the  right  of  the  other  tenants  in  common  to  maintain 
a  bill  for  the  assignment  of  dower  and  the  setting  off  a  homestead  therein  to 
such  third  person. 

2.  Practice  in  chancery — mode  of  objecting  to  misjoinder  of  parties.  The 
correct  mode  of  presenting  the  objection  that  a  part  of  the  complainants  in  a 
bill  in  chancery  are  not  proper  parties,  is  by  demurrer  to  the  bill. 

3.  Error  will  not  alioays  reverse — improper  parties  in  chancery.  Although 
there  be  error  in  permitting  an  improper  joinder  of  parties  complainant  in 
chancery,  the  decree  will  not  be  reversed  if  it  be  in  other  respects  in  conformity 
to  equity. 

4.  Writ  of  possession — whether  properly  awarded.  Upon  bill  in  chancery 
to  assign  dower  and  set  off  a  homestead  to  the  defendant,  where  the  decree 
provided  for  the  extinguishment  of  the  homestead  right  by  the  payment  of 
§>1000,  and  fixed  the  value  of  the  dower  interest  to  be  paid,  upon  payment  of 
the  proper  sum,  or  the  tender  thereof,  the  complainants  are  entitled  to  posses- 
sion of  the  premises,  they  being  the  owners  in  fee;  and  in  case  of  refusal  on 
the  part  of  the  defendant  to  surrender  the  possession,  a  writ  of  possession  may 
properly  be  awarded.  • 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  the  appellant : 

The   husbands   of  Hannah  Primm  and  Melissa  Carter  are 

not  proper  parties  complainant,  and  the  objection  was  made 

by  the  answer.     These  persons  had  no  rights  against  appellant 

that  could  be  enforced  in  this  suit,  and  no  interest  whatever, 

9—92  III. 
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as  far  as  the  record  discloses,  in  its  event.  Hayner  v.  Smith, 
63  111.  430. 

When  the  objection  was  made  by  appellant  that  these  were 
not  proper  parties,  the  bill  should  have  been  dismissed  as  to 
them,  and  a  decree  taken  in  their  favor  against  her  is  errone- 
ous.    Beach  v.  Miller,  51  111.  206. 

No  writ  of  possession  should  have  been  awarded  in  this  case. 
The  appellant  was  virtually  a  tenant  in  common,  as  well  as 
dowress  and  owner  of  a  homestead  right.  She  had  complied 
with  the  agreement  between  herself  and  James  M.  Stookey, 
one  of  the  heirs,  and  was  entitled  to  all  his  rights  of  possession 
as  a  tenant  in  common. 

Messrs.  G.  &  G.  A.  Kgerner,  for  the  appellees: 

We  think  the  objection  that  the  husbands  of  Hannah  Primm 
and  Melissa  Carter  are  not  proper  parties  complainant,  comes 
entirely  too  late.  The  bill  sets  out  the  facts  in  the  case,  and 
did  show  that  the  fee  to  the  land  in  question  was  in  their 
wives.  If  that  was  any  inconvenience  to  appellant,  she  ought 
to  have  demurred.  Her  allegation  in  the  answer,  that  they 
were  the  husbands,  merely,  did  not  state  a  new  fact,  and  .was 
not  the  proper  mode  of  taking  advantage  of  it.  Nor  was  a 
motion  made  on  final  hearing  to  dismiss  the  bill  as  to  them. 

The  case  cited  by  appellant,  63  111.  430,  was  an  action  at 
law,  where  a  husband  and  wife  sued  to  recover  rent  on  a  lease 
signed  by  the  wife  alone,  for  her  own  land.  The  judgment 
was  in  favor  of  both,  and  the  court  very  properly  remarked 
that  such  a  judgment  would  defeat  the  very  object  of  the  Mar- 
ried Woman's  act,  as  in  this  way  the  husband  could  control 
the  recovery,  and  deprive  the  wife  of  its  enjoyment. 

No  such  consequence  can  follow  in  this  case.  Besides,  the 
husbands  have  rights  in  the  land, — dower,  as  it  is  now  called 
in  our  statute, — and  in  case  of  survivorship  would  have  to  pay 
the  widow's  yearly  dower.  While  they  may  have  been  not 
absolutely  necessary  parties,  their  being  parties  affects  no 
rights  either  of  appellant  or  appellees'  wives. 
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No  decree  in  chancery  will  be  reversed  because,  on  error,  it 
is  alleged  that  there  was  an  unnecessary  party.  Valentine  v. 
Fish,  45  111.  462. 

The  rule  of  chancery  practice  is,  when  improper  parties  are 
made  complainants  the  defendant  must  demur,  and  can  not 
make  the  objection  on  error  after  the  bill  has  been  taken  for 
confessed.     Burger  et  al.  v.  Potter  et  al.  32  111.  66. 

The  writ  of  possession  was  properly  awarded.  Mrs.  Stookey 
was  not  a  tenant  in  common  under  the  Stookey  agreement,  as, 
if  she  was,  she  could  not  properly  have  claimed  dower  in  the 
whole  of  the  land,  which  she  did,  and  which  she  obtained. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  Moses  W.  Carter 
and  Melissa,  his  wife,  Enoch  W.  Primm  and  Hannah,  his  wife, 
and  James  M.  Stookey,  against  Lucette  S.  Stookey,  to  assign 
dower  and  set  off  a  homestead  in  lots  12,  13  and  14,  in  Cole- 
mont's  addition  to  the  city  of  Belleville. 

It  is  alleged  in  the  bill,  that  the  said  Melissa,  Hannah  and 
James  are  tenants  in  common  in  fee  of  the  lots;  that  the  lots 
lie  adjacent  and  form  one  inclosed  lot,  the  dwelling  house  and 
improvements  extending  over  all  three  of  the  lots;  that  Me- 
lissa, Hannah  and  James  are  the  only  children  and  heirs  at 
law  of  one  Samuel  Stookey,  deceased,  and  that  they  derive 
title  to  the  lots  by  deed  dated  February  19,  1872;  that  Lucette 
S.  Stookey  was  married  to  Samuel  Stookey  in  1870,  and  that 
she  did  not  join  in  the  execution  of  the  deed ;  that  she  claims 
dower  and  a  homestead  in  the  premises. 

The  defendant,  Lucette  S.  Stookey,  put  in  an  answer  to  the 
bill,  under  oath,  in  which  the  material  allegations  of  the  bill 
are  admitted;  and  she  also  sets  up  in  the  answer,  that  James 
M.  Stookey,  on  the  8th  day  of  September,  1875,  by  his  deed 
of  that  date,  in  consideration  that  respondent  would  pay  his 
share  of  all  taxes  on  the  property,  and  keep  the  same  in  good 
repair,  licensed  and  permitted  respondent  to  occupy  said  home- 
stead, free  of  rent,  during  the  life  of  said  James,  or  until  re- 
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spondent  should  marry  again, — neither  of  which  events  had 
happened  when  the  bill  was  filed. 

The  complainants  filed  exceptions  to  that  portion  of  the 
answer  which  set  up,  as  a  defence,  the  deed  from  James  M. 
Stookey  to  defendant,  which  were  sustained  by  the  court,  and 
this  decision  is  assigned  as  error. 

The  instrument  of  writing  relied  upon  by  the  defendant  was 
as  follows: 

"  In  consideration  that  Lucette  S.  Stookey,  widow  of  Samuel 
Stookey,  shall,  during  the  time  hereinafter  mentioned,  pay 
our  share  of  all  the  taxes  legally  assessed  on  the  homestead  of 
the  said  Samuel  Stookey,  in  the  city  of  Belleville,  Illinois,  and 
keep  said  homestead  in  good  repair,  we  hereby  consent  that 
she  shall  occupy  said  homestead  free  of  any  claim  for  rent 
from  us  during  our  lives,  respectively;  but  in  case  of  our 
death,  or  in  case  she  should  marry  again  or  cease  to  occupy 
said  homestead  as  a  residence,  then  the  license  hereby  granted 
to  her  shall  cease  upon  the  happening  of  any  of  the  foregoing 
contingencies. 

"Given  under  our  hands  and  seals  this  8th  day  of  Sep- 
tember, 1875. 

James  M.  Stookey.     [seal.]  " 

This  instrument  was,  doubtless,  prepared  Avith  the  view  that 
all  the  complainants  would  execute  it,  and  had  this  been  done, 
so  long  as  defendant  complied  with  its  terms  and  conditions 
they  might  have  been  estopped  from  invoking  the  aid  of  a 
court  of  equity  to  set  oif  a  homestead  in  the  premises;  but  the 
mere  fact  that  one  of  the  three  owners  of  the  premises  exe- 
cuted the  agreement  could  not  have  that  effect.  One  could 
not  bind  the  other  two  by  any  agreement  he  might  execute. 
The  two  owners  who  had  not  signed  the  agreement  had  the 
right  to  institute  proceedings  to  set  oif  the  homestead,  and  it 
was  not  a  sufficient  answer  to  set  up  as  a  bar  to  the  proceeding 
that  one  of  the  owners  of  the  fee  had  executed  the  agreement. 
If  a  homestead  right  was  capable  of  being  divided  into  differ- 
ent parcels,  there  might  be  some  force  in  appellant's  position; 
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but  it  is  not.  It  is  an  entirety,  and  any  one  of  the  owners 
had  the  right  to  have  the  homestead  set  off,  if  the  premises 
were  susceptible  of  division,  and  if  a  division  could  not  be 
made,  then  the  homestead  could  be  extinguished  upon  the 
payment  of  $1000.  It  may  be  that  James  M.  Stookey  would 
be  liable,  in  an  action  at  law,  to  the  defendaut,  for  a  breach 
of  his  agreement;  but,  however  that  might  be,  it  is  clear  the 
agreement  constituted  no  bar  to  the  bill  filed  in  this  case. 

It  is  next  urged,  that  the  husbands  of  Hannah  Primm  and 
Melissa  Carter  were  not  proper  parties  complainant,  and  the 
bill  should  have  been  dismissed  as  to  them.  If  appellant  is 
correct  in  this  position  she  should  have  demurred  to  the  bill, 
as  this  is  the  correct  mode  provided  by  the  chancery  practice 
to  reach  a  defect  of  that  character.  Burger  v.  Potter,  32  111. 
QQ.  But  if  an  error  was  committed  in  this  regard,  it  did  the 
defendant  no  injury,  and  would  be  no  ground  for  reversing 
the  decree,  which  was,  in  other  respects,  in  conformity  to 
equity. 

It  is  also  urged,  that  the  court  erred  in  awarding  a  writ  of 
possession.  After  the  payment  of  $1000  decreed  for  the  home- 
stead and  the  amount  fixed  by  the  decree  for  dower,  the  com- 
plainants would  be  entitled  to  the  possession  of  the  premises, 
and  we  perceive  no  reason  why  a  writ  of  possession  might  not 
issue  in  case  the  defendant  refused  to  surrender  the  possession 
of  the  premises.  The  decree  is  so  guarded  that  the  defendant 
can  not  be  disturbed  in  the  possession  of  the  property  until 
the  amount  required  to  be  paid  her  has  been  paid  or  tendered, 
and  this  is  all  she  is  entitled  to  ask  or  require. 

After  a  careful  examination  of  the  whole  record  we  perceive 
no  error,  and  the  decree  will  be  affirmed. 

Decree  affirmed. 
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The  People  ex  rel.  Henry  Harms 

v. 

Ernst  F.  C.  Klokke  et  al. 

1.  County  clerk — power  to  issue  warrants  on  treasurer.  The  county  clerk  is 
but  a  ministerial  officer,  and  in  the  matter  of  issuing  warrants  upon  the  county 
treasurer  can  only  perform  such  acts  as  may  be  required  of  him  by  the  county 
board.  He  can  issue  a  warrant  for  such  accounts  or  claims  as  have  been 
acted  upon  by  the  board  and  allowed,  and  none  others.  Without  the  sanction 
of  the  board  he  has  no  authority  to  issue  a  warrant  upon  the  treasury,  nor  has 
the  treasurer  any  lawful  authority  to  countersign  and  pay  the  same. 

2.  Same — issue  of  warrant  under  rescinded  order.  The  county  clerk  has  no 
authority  to  issue  a  warrant  upon  the  treasurer  of  his  county  under  an  order 
of  the  county  board  after  such  order  has  been  rescinded,  no  matter  whether 
the  order  has  been  rightfully  or  wrongfully  rescinded.  He  is  not  to  determine 
whether  the  order  is  rightfully  rescinded,  and  he  can  not  be  compelled  to  issue, 
in  such  case,  by  mandamus. 

3.  Mandamus — when  it  lies.  The  writ  of  mandamus  will  not  be  awarded  in 
any  case  unless  the  party  applying  for  it  shows  a  clear  legal  right  to  have  the 
thing  sought  by  it  done,  and  in  the  manner  asked,  and  by  the  person  or  body 
sought  to  be  coerced. 

4.  Contract — proposition  to  settle  withdrawn  be/ore  acceptance.  A  resolution 
of  a  county  board  to  pay  a  claimant,  under  a  contract,  a  certain  amount  of  his 
demand,  if  made  as  a  proposition  to  settle  a  controversy  as  to  the  amount  due 
the  claimant,  and  by  way  of  compromise,  may  be  retracted  or  rescinded  by  the 
board  at  any  time  before  it  is  acted  on  and  accepted.  Such  a  proposition  is 
not  binding  as  a  contract  until  accepted. 

This  was  a  petition  in  this  court  filed  by  Henry  Harms,  the 
relator,  against  Ernst  F.  C.  Klokke,  county  clerk  of  Cook 
county,  Samuel  H.  McCrea,  treasurer,  and  Henry  C.  Senne, 
chairman  of  the  board  of  commissioners  of  Cook  county. 

Messrs.  Goudy,  Chandler  &  Skinner,  for  the  relator. 

Mr.  Consider  H.  Willett,  for  the  respondents. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  original  suit  in  this  court  for  a  writ  of  man- 
damns  to  compel  the  county  clerk  of  Cook  county  to  issue  a 
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warrant  to  relator  for  the  sum  of  $30,739.48,  and  to  compel 
the  county, treasurer  of  the  county  to  countersign  and  pay  the 
same,  being  the  balance  claimed  to  be  due  to  relator  for  work 
done  on  the  foundation  of  the  court  house  in  the  course  of 
erection  under  the  direction  of  the  board  of  commissioners  of 
the  county. 

It  is  alleged  in  the  petition,  that  the  board  of  commissioners 
of  Cook  county,  having  determined  to  erect  a  court  house  in 
the  year  1875,  employed  relator,  Henry  Harms,  to  construct 
the  foundation  thereof,  and  that  in  the  years  1875  and  1876 
he  constructed  for  the  county  and  at  its  request,  by  its  board 
of  commissioners,  the  foundation  of  the  court  house,  and  on 
the  completion  of  the  work  in  the  fall  of  1876  relator  claimed 
he  was  entitled  to  $162,967.89,  less  $92,692.90,  which  sum 
had  been  paid  to  him  as  the  work  progressed;  that  objection 
was  made  by  members  of  the  board,  so  that  on  the  23d  day 
of  April,  1877,  the  board  of  commissioners,  after  a  protracted 
examination  of  his  claim  and  as  a  compromise  of  the  pending 
suit,  passed  an  order  allowing  relator  the  sum  of  $141,640.85, 
reserving  of  that  sum  $3949,02  until  the  question  of  the 
responsibility  for  leveling  up  the  foundations  should  be  ad- 
justed, as  the  entire  amount  which  relator  should  receive  for 
the  whole  work,  and  that  relator  assented,  as  a  compromise, 
to  such  allowance,  in  full  for  the  amount  due  him,  and  applied 
to  the  county  clerk  for  an  order  for  the  sum  allowed,  but  the 
clerk  could  not  issue  such  order  for  the  reason  he  had  been 
enjoined  from  so  doing  at  the  suit  of  one  Fitzgerald,  a  mem- 
ber of  the  board,  against  the  county  of  Cook.  The  decree  of 
the  circuit  court  making  the  injunction  in  that  case  perpetual 
was  afterwards  reversed  in  the  Appellate  Court  and  the  bill 
dismissed.  Pending  that  suit  the  board  allowed  relator  $14,- 
257.67  on  account  of  his  claim,  which  was  paid  to  him.  The 
duty  of  the  county  clerk  to  issue  the  order  to  relator  for  the 
amount  claimed  to  be  due  to  him  under  the  resolution  of  the 
23d  of  April,  1877,  and  of  the  treasurer  to  countersign  and 


136  The  People  ex  rel.  v.  Klokke  et  al.      [June  T. 

Opinion  of  the  Court. 

pay  the  same,  are  distinctly  alleged,  and  interest  is  demanded 
for  the  detention  of  the  money. 

The  answers  of  respondents,  or  some  of  them,  admit  de- 
mand on  the  county  clerk  for  an  order  as  alleged  in  the  peti- 
tion, but  distinctly  charge  the  sum  allowed  relator  under  the 
resolution  of  the  board  of  April  23,  1877,  was  never  accepted 
by  him  as  a  compromise  in  full  of  his  claim  against  the  county 
for  work  done  under  the  special  contract  and  for  extra  work 
on  the  foundation  of  the  court  house,  until  after  the  order 
making  such  allowance  was  rescinded  by  a  resolution  of  the 
board  adopted  on  the  16th  day  of  December,  1878,  and  all 
efforts  after  that  time  to  compromise  and  settle  relator's  claim 
were  abandoned. 

It  appears  that  after  the  execution  of  the  original  contract 
with  relator,  and  after  some  work  had  been  done  under  it,  the 
board  made  changes  in  the  original  plans.  The  work  that 
was  done  by  relator  was  done  under  the  direction  of  the  county 
architect  according  to  the  new  plans  adopted,  and  relator  claims 
he  was  entitled  to  be  paid  for  the  work  done  according  to 
measurement  and  value,  without  reference  to  the  original  con- 
tract. Respondents,  however,  insist  the  work  should  be  esti- 
mated as  done  under  the  original  contract,  and  if  that  rule 
should  be  adopted,  it  would  come  to  a  much  less  sum  than 
relator  claims.  There  is,  and  has  been,  a  real  controversy  as 
to  the  amount,  or  whether  anything  is  due  relator  for  the  work 
by  him  done  on  the  foundation  of  the  court  house.  That  an 
effort  was  made  on  April  23,  1877,  to  compromise  with  him  as 
to  his  claim  by  the  allowance  of  a  certain  sum,  may  be  and  no 
doubt  is  true,  but  it  was  never  accomplished.  Before  any 
order  was  issued  for  the  sum  proposed  to  be  given  in  settle- 
ment, the   county  clerk  was   enjoined   from  issuing  it. 

Soon  after  the  injunction  was  dissolved  and  the  bill  dismissed 
the  board  of  commissioners  rescinded  the  resolution  making- 
such  allowance,  and  the  relator  now  asks  that  the  clerk  of  the 
county  of  Cook  be  compelled  to  issue  to  him  an  order  or  warrant 
for  the  amount  of  the  allowance  under  the  resolution  of  April 
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23,  1877,  notwithstanding  that  resolution  was  rescinded  by  ac- 
tion of  the  board  before  the  petition  in  this  case  was  filed.  This 
we  think  can  not  be  done.  The  reason  is  obvious.  The  county 
clerk  is  but  a  ministerial  officer,  and  in  the  matter  of  issuing 
warrants  on  the  county  treasurer  can  only  perform  such  acts 
as  may  be  required  of  him  by  the  board  of  supervisors,  or,  as 
in  this  case,  by  the  board  of  commissioners.  The  statute  makes 
it  his  duty  to  file  and  preserve  all  bills  acted  upon  by  the  board, 
and  when  an  account  is  allowed  or  disallowed  he  shall  note 
the  fact.  It  is  plain  he  can  issue  a  warrant  for  such  ac- 
counts as  have  been  acted  on  by  the  board  and  allowed,  and 
none  others.  Without  the  sanction  of  the  board  previously 
obtained,  the  clerk  has  no  authority  to  issue  a  warrant  upon 
the  treasury  for  payment  of  money  for  any  purpose,  nor  has 
the  treasurer  any  lawful  authority  to  countersign  and  pay  the 
same.  As  we  have  seen,  before  the  petition  was  filed  in  this 
case  the  resolution  of  the  board  making  an  allowance  to  re- 
lator was  rescinded  in  toto,  and  there  was  then  absolutely  noth- 
ing that  gave  the  county  clerk  authority  to  issue  a  warrant  to 
relator  for  the  payment  of  money,  any  more  than  if  the  board 
had  never  taken  action  on  relator's  claim  against  the  county. 
Whether  the  board  could  rightfully  rescind  by  a  subsequent 
resolution  its  action  of  April  23,  1877,  is  a  question  the  clerk 
could  not  determine.  His  authority  in  the  premises,  whatever 
it  may  have  been  in  the  first  instance,  was  taken  away  by  the 
action  of  the  board  from  which  he  derived  his  authority  to  act 
at  all,  and  that  was  a  complete  justification  of  his  refusal  to 
issue  a  warrant  on  the  application  of  relator  for  the  purpose 
demanded.  It  does  not  change  the  position  to  say,  there  was 
a  time  when  it  was  the  duty  of  the  clerk  to  issue  a  warrant  to 
relator.  It  was  not  his  duty  to  issue  such  warrant  when  the 
petition  in  this  case  was  filed,  and  this  court  can  not  compel 
him  to  act  now,  since  the  authority  and  the  only  authority  he 
ever  had  in  the  premises  has  been  taken  away  by  the  same 
board  that  bestowed  it.  It  is  a  well  understood  principle,  that 
the  writ  of  mandamus  will  not  be  awarded  in  any  case  unless 
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the  party  applying  for  it  shall  show  a  clear  legal  right  to  have 
the  thing  sought  by  it  done  and  in  the  manner  and  by  the  per- 
son or  body  sought  to  be  coerced.  Commissioners  of  High- 
ways v.  Bonher,  66  111.  339 ;  The  People  v.  City  of  Elgin,  id. 
507.  That  has  not  been  done  in  this  case.  Indeed,  there  is 
a  total  want  of  authority  for  the  county  clerk  and  treasurer  to 
do  the  acts  which  it  is  sought  to  compel  them  to  do.  Had  the 
county  clerk  complied  with  the  demand  made  upon  him  after 
the  rescission  of  the  order  of  the  board  of  April  23,  1877,  and 
issued  a  warrant  to  relator,  his  act  would  have  been  without 
any  sanction  of  law. 

Whether  the  board  could  be  compelled  to  restore  the  order 
of  April  23,  1877,  for  the  reason  it  had  no  rightful  authority 
to  rescind  it  because  it  had  become  a  contract  between  relator 
and  the  county,  is  a  question  on  which  we  need  express  no 
opinion.  That  question  has  not  been  made  by  the  pleadings 
in  this  case.  It  may  be  added,  however,  if  that  which  was 
done  by  the  board  was  simply  done  as  a  proposition  to  settle 
a  controversy  as  to  the  amount  due  relator,  and  by  way  of 
compromise,  as  respondents  contend  was  the  case,  then  there  is 
not  the  slightest  doubt  the  board  could  retract  the  proposition 
at  any  time  before  it  was  acted  on,  no  matter  what  may  have 
occasioned  the  delay. 

But  aside  from  that  view,  unless  the  order  making  an  allow- 
ance to  relator  was  restored  by  some  action  of  the  board,  it  is 
plain  the  county  clerk  and  treasurer  can  not  be  compelled  to 
act  under  the  rescinded  order,  and  there  is  no  remedy  for  re- 
lator except  in  an  action  at  law.  Conceding  the  action  of  the 
board  of  April  23,  1877,  constituted  a  contract,  as  counsel  in- 
sist it  did,  between  relator  and  the  county,  as  a  compromise 
between  them,  still,  the  only  remedy  would  be  on  the  contract 
itself  as  for  a  breach,  since  the  board  by  resolution  have  re- 
fused to  perform  it. 

The  peremptory  writ  of  mandamus  will  be  denied,  and  the 

petition  dismissed  at  costs  of  relator. 

Mandamus  refused. 
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The  East  St.  Louis  Packing  and  Provision  Company 

v. 
Amos  Hightower. 

1.  Negligence — liability  for  keeping  defective  machinery.  A  servant  can 
not  recover  of  his  employer  damages  for  an  injury  received  while  in  the  dis- 
charge of  his  duty,  from  a  defect  in  machinery  used,  without  showing  that 
the  employer  had  knowledge,  or  might  have  had  knowledge,  of  the  defect,  by 
the  use  of  reasonable  diligence. 

2.  Same — comparative.  Where  the  plaintiff  is  guilty  of  contributory  negli- 
gence he  can  not  recover,  unless  it  appears  that  his  negligence  was  slight,  and 
that  of  the  defendant  gross,  in  comparison  with  each  other;  and  in  instructing 
the  jury  both  these  terms   should  be  used. 

8.  Instruction — must  have  a  basis  in  pleadings  and  evidence.  An  instruction 
having  no  basis  either  in  the  pleadings  or  the  evidence,  should  not  be  given  in 
a  cate  where  the  evidence  is  conflicting. 

Appeal  from  the  City  Court  of  East  St.  Louis. 

Mr.  John  B.  Bowman,  and  Mr.  L.  H.  Hite,  for  the  ap- 
pellant. 

Mr.  M.  Millard,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

This  was  an  action  on  the  case,  by  appellee  against  appel- 
lant, for  negligence,  resulting  in  personal  injury.  The  decla- 
ration contains  but  a  single  count. 

The  allegation  is,  that  appellee,  on  the  8th  of  November, 
1874,  was  an  employee,  as  fireman,  in  appellant's  pork  pack- 
ing establishment,  "  to  attend  to  the  furnace  and  keep  up  the 
fire  of  the  engine  and  boilers,  and  to  assist  in  oiling  machinery 
connected  therewith,  and  in  regulating  the  supply  of  water 
for  said  boilers,  and  in  blowing  the  same  out  as  occasion 
should  require;"  and  that  appellant  "wrongfully  and  negli- 
gently permitted  a  certain  blow-off  pipe  connected  with  said 
boilers  to  be  so  improperly  constructed,  fastened,   arranged, 
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and  out  of  repair,"  that  while  appellee  "  was  then  and  there 
engaged,  with  due  care  and  diligence,  in  blowing  out  said 
boilers,  said  pipe  broke  loose  from  its  fastening  and  struck  " 
appellee,  etc.,  etc. 

Appellant  pleaded  not  guilty. 

The  jury  returned  a  verdict,  on  the  trial,  in  favor  of  ap- 
pellee, assessing  his  damages  at  $1000. 

The  court,  after  overruling  a  motion  for  a  new  trial,  gave 
judgment  on  this  verdict. 

Appellee  testified  that  while  he  was  blowing  off  appellant's 
boilers  one  of  the  blow-off  pipes  flew  up  and  struck  him  on 
the  left  shoulder,  breaking  the  shoulder  bone. 

There  is  no  dispute  as  to  the  fact  that  appellee  was,  in  some 
way,  injured  in  his  shoulder  quite  seriously.  But  there  is  con- 
flict in  the  evidence  whether  the  injury  was  inflicted  in  the 
way  he  says.  There  is  also  conflict  in  the  evidence  whether 
appellant  knew,  or  by  the  exercise  of  reasonable  diligence 
might  have  known,  that  the  blow-off  pipe  was  unsafe. 

One  witness  testified,  on  this  point,  that  one  of  the  blow-off 
pipes  blew  up  three  or  four  weeks  before  appellee  got  hurt, 
and  that  the  machinist  having  charge  of  such  repairs,  the  last 
time  he  fixed  the  pipes  before  appellee  got  hurt,  did  not  have 
time  to  fasten  the  middle  pipes. 

Other  witnesses  testify  that  the  pipes  were  not,  at  the  time 
appellee  was  injured,  out  of  repair  or  dangerous,  and  that  it 
is  not  possible  that  appellee  could  have  been  injured  in  the 
manner  that  he  says  he  was. 

It  does  not  appear  from  the  evidence  but  that  appellee  may 
have  been  as  fully  informed  in  regard  to  the  condition  of 
these  pipes,  at  and  before  the  accident,  as  any  other  employee 
of  appellee  was,  or  that,  as  originally  constructed,  they  were 
unsafe  or  dangerous  by  reason  of  defective  material  or  infe- 
rior workmanship. 

The  court,  at  the  instance  of  appellee,  gave,  among  others, 
these  instructions  to  the  jury,  to  which  appellant  excepted  : 
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"1.  If  the  evidence  shows  that  the  plaintiff  was  injured 
through  any  defect  in  the  construction  of  the  pipes  in  conse- 
quence of  their  being  out  of  repair,  or  in  an  unsafe  condition, 
then  he  is  entitled  to  recover,  if  he  used  due  care  while  at- 
tempting to  blow  out  the  pipe." 

"  5.  If  the  negligence  of  plaintiff  was  slight,  in  compari- 
son with  that  of  the  defendant,  he  is  entitled  to  recover. 

"  6.  The  defendant  is  responsible  for  the  conduct  of  the 
engineer  (McCoy)  while  acting  within  the  scope  of  his  au- 
thority and  the  line  of  his  duty." 

The  first  instruction  ignores  the  element  that  to  charge  ap- 
pellant it  is  essential  to  show  knowledge,  or  that  knowledge 
might  have  been  obtained  by  the  use  of  reasonable  diligence, 
of  the  defect  in  the  pipe  which  caused  the  injury,  and  without 
this  there  can  be  no  recovery  in  such  cases.  Chicago  and 
Alton  R.  R.  Co.  v.  Piatt,  89  111.  141 •  Columbus,  Chicago  and 
Indiana  Central  Ry.  Co.  v.  Troesch,  68  id.  545.  The  burden 
was  upon  appellee  to  make  this  proof.  Allen  v.  New  Gas 
Co.  1  Exch.  251,  (17  Eng.  Reps.,  Moak's  notes,  420.) 

The  fifth  instruction  omits  the  element  of  the  gross  negli- 
gence of  the  appellant. 

Where  the  plaintiff  is  guilty  of  contributory  negligence 
he  can  not  recover,  unless  it  appears  that  his  negligence  was 
slight  and  that  of  the  defendant  gross  in  comparison  with 
each  other.  Both  terms  must  be  stated  to  enable  the  jury  to 
obtain  a  correct  apprehension  of  the  rule.  Illinois  Central 
R.  R.  Co.  v.  Hammer,  72  111.  347. 

The  sixth  instruction  has  no  basis,  either  in  the  declara- 
tion or  the  evidence,  whereon  to  rest.  It  is  not  alleged,  nor 
is  there  a  particle  of  proof,  that  the  conduct  of  the  engineer, 
McCoy,  while  acting  within  the  scope  of  his  authority,  or  the 
line  of  his  duty,  caused  or  materially  contributed  to  the  injury 
complained  of. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  Cairo  and  St.  Louis  Railroad  Company 

v. 
John  Killenberg. 

1.  Evidence — justice's  transcript.  On  the  trial  of  an  appeal  from  a  justice 
of  the  peace  in  a  proceeding  against  a  garnishee,  the  transcript  of  the  proceed- 
ings before  the  justice  is  not  competent  evidence  to  show  an  indebtedness  from 
the  garnishee. 

2.  Garnishment — indebtedness  must  be  shown.  Where  a  garnishee  denies 
being  indebted  to  the  debtor  in  attachment,  it  is  error  to  render  judgment 
against  him  without  proof  of  his  indebtedness,  and  a  stipulation  that  if  the 
court  finds  for  the  plaintiff  the  judgment  shall  be  for  a  given  sum,  is  no  evi- 
dence of  the  garnishee's  indebtedness. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  a  suit  originating  before  a  justice  of  the  peace, 
and  taken  by  appeal  to  the  circuit  court.  On  the  trial  of  the 
garnishee  proceeding,  the  defendant  appeared  before  the  jus- 
tice and  denied  indebtedness  to  Avery.  In  the  circuit  court 
the  garnishee  appeared  by  attorney  and  denied  the  alleged 
indebtedness. 

Messrs.  Judd  &  Whitehouse,  for  the  appellant. 
Mr.  W.  Winkelman,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

Appellee,  on  the  28th  of  August,  1875,  sued  out  an  attach- 
ment before  a  justice  of  the  peace  against  Daniel  Avery. 
The  writ  of  attachment  was  returned  served  upon  appellant 
as  garnishee  of  Avery. 

On  the  2d  of  September  following,  being  the  return  day  of 
the  attachment,  there  being  no  personal  service  on  Avery, 
the  cause  was  continued  to  the  17th,  and  notices  of  the  pen- 
dency of  the  attachment  were  posted  up  as  required  by  law. 
On  the  17th   the  justice  examined  appellee  under  oath,  touch- 
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ing  his  claim  against  Avery,  and  being  satisfied  of  its  correct- 
ness, entered  judgment  against  him  for  the  sum  of  $77.10  and 
costs,  and  at  the  same  time  entered  a  conditional  judgment 
for  a  like  amount  in  favor  of  Avery  for  the  use  of  Killenberg 
against  appellant  as  garnishee. 

On  the  4th  of  October  following,  a  trial  was  bad  before  the 
justice,  who,  after  hearing  witnesses  on  both  sides,  rendered 
a  judgment  in  favor  of  appellant  and  against  Killenberg  for 
costs.  From  this  judgment  Killenberg  took  an  appeal  to  the 
circuit  court  of  St.  Clair  county,  and  at  the  January  term, 
1877,  of  that  court  the  case  was  tried  before  the  Hon.  Wm. 
H.  Snyder  by  consent  of  parties,  without  the  intervention 
of  a  jury. 

The  only  evidence  offered  by  appellee  to  establish  the  in- 
debtedness of  appellant  to  Avery  was  the  transcript  of  the 
proceedings  before  the  justice,  and  a  stipulation  between  the 
parties,  in  these  words :  "  It  was  thereupon  agreed  that  if 
the  court  found  for  the  plaintiff,  the  judgment  should  be  for 
$77.10.  Upon  this  state  of  facts  the  court  below  found  for 
appellee,  and  rendered  a  judgment  against  appellant  as  gar- 
nishee for  the  said  sum  of  $77.10  and  costs  of  suit,  from 
which  judgment  an  appeal  has  been  prosecuted  to  this  court, 
and  it  is  assigned  for  error  that  the  finding  of  the  court  is 
contrary  to  the  law  and  the  evidence. 

Two  reasons  are  urged  by  appellant's  counsel  for  a  reversal 
of  the  judgment  below: 

1.  It  is  claimed  that  the  affidavit  upon  which  the  attach- 
ment proceeding  is  founded  is  not  in  conformity  with  the 
requirements  of  the  statute. 

2.  That  the  record  discloses  no  evidence  of  appellant's 
indebtedness  to  Avery. 

Without  stopping  to  inquire  whether  the  first  point  is  well 
taken  we  are  quite  sure  that  the  second  one  is. 

Upon  a  careful  examination  of  the  transcript  of  the  proceed- 
ings before  the  justice,  even  if  that  were  competent  evidence, 
which  it  certainly  was  not,  we  fail  to  find   the  slightest  evi- 
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deuce  tending  to  establish  any  indebtedness  from  appellant  to 
Avery,  and  it  is  quite  evident  that  without  such  evidence  the 
judgment  of  the  court  below  can  not  be  sustained.  If,  then, 
there  is  nothing  in  the  transcript  of  the  proceedings  before 
the  justice  tending  to  establish  such  indebtedness,  it  only 
remains  to  inquire  whether  the  stipulation  or  agreement  made 
between  the  parties  can  be  regarded  as  establishing  such  in- 
debtedness. 

We  are  clearly  of  opinion  it  can  not  be  so  regarded.  "We 
look  in  vain  in  this  stipulation  for  anything  like  an  express 
or  implied  admission  of  such  indebtedness.  It  amounts  to 
nothing  more  than  an  agreement  between  the  parties,  that  if 
appellee  succeeded  in  establishing  any  liability  or  indebtedness 
from  appellant  to  Avery,  be  it  much  or  little,  and  the  court 
should  so  find,  then,  and  in  that  event,  judgment  was  to  be 
entered  by  the  court  for  the  $77.10,  being  the  full  amount 
of  appellee's  judgment  against  Avery. 

It  must  be  supposed  that  this  stipulation  was  entered  into 
by  appellant  upon  the  hypothesis  and  implied  understanding 
that  the  court  would  not,  without  evidence,  find  appellant 
liable  to  Avery  for  any  amount,  however  small,  and  if  the 
court  did  so,  and  the  record  shows  it  did,  it  was  error. 

In  looking  over  the  record  in  this  case,  and  perceiving  an 
entire  absence  of  evidence  to  support  the  conclusion  reached 
by  the  court  below, -the  conviction  is  forced  upon  us  that  some 
error  or  mistake  must  have  occurred  in  settling  the  bill  of 
exceptions,  or  that  the  court  in  the  hurry  of  the  trial  misappre- 
hended the  effect  of  the  stipulation. 

Be  this  as  it  may,  this  court  in  forming  its  conclusion  must 
treat  the  record  before  it  as  a  verity,  and  when  so  regarded  the 
conclusion  is  irrisistible  that  the  finding  of  the  court  below 
was  not  warranted  by  the  evidence.  For  this  error  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  Continental  Insurance  Company 
v. 

HULMAN  &  COX. 

1.  Insurance — whether  a  mortgagor's  interest  is  insured,  or  that  of  the  mort- 
gagee— violation  of  condition  as  to  other  insurance.  Two  persons,  husband  and 
wife,  executed  a  mortgage  on  certain  premises.  Prior  to  the  mortgage  the 
husband  had  conveyed  the  property  to  his  wife.  Subsequent  to  the  mortgage 
the  mortgagors  procured  a  policy  of  insurance  on  the  premises,  to  themselves, 
the  policy  providing,  however,  loss,  if  any,  payable  to  the  mortgagee,  as  his 
interest  might  appear:  Held,  this  was  an  insurance  of  the  mortgagor's  inter- 
est, not  that  of  the  mortgagee.  Making  the  "  loss,  if  any,  payable  to  the  mort- 
gagee," was  not  an  insurance  of  his  mortgage  interest.  The  mortgagors  became- 
the  assured. 

2.  The  policy  contained  a  condition,  that  if  the  assured  should  prpeure- 
other  insurance  on  the  property,  whether  such  other  insurance  be  valid  or  not, 
without  the  consent  of  the  company  written  upon  the  policy,  then  the  policy 
to  be  void.  The  wife,  one  of  the  assured  in  this  policy,  did  procure  other  in- 
surance in  another  company,  on  this  property,  in  her  own  name  alone.  It  was 
held  this  was  in  violation  of  that  condition,  and  would  operate  to  defeat  a 
recovery  in  a  suit  upon  the  policy  by  the  mortgagee.  It  was  the  "-assured" 
who  were  within  the  prohibition,  and  the  mortgagors  were  the  "assured." 
Nor  did  it  matter  that  it  was  the  wife  alone  who  procured  the  "other  insurance," 
as  her  act  alone  avoided  the  policy  equally  as  if  the  subsequent  insurance  had 
been  effected  by  both  the  assured. 

3.  Nor  was  it  a  subject  of  inquiry  whether  such  subsequent  insurance  was- 
valid  or  not,  as  in  either  case  it  would  have  been  within  the  express  terms  of 
the  condition. 

4.  In  such  case,  where  the  policy  is  issued  to  one,  but  provides  that  the 
loss,  if  any,  shall  be  paid  to  another,  as  his  interest  may  appear,  the  person  to 
whom  the  loss  may  be  thus  paid  holds  his  right  subject  to  the  conditions  im- 
posed by  the  policy  upon  the  assured,  so  that  if  the  latter,  through  a  violation 
of  a  condition,  has  lost  his  right  to  recover  upon  the  policy  in  case  of  loss,  the 
right  of  the  former  is  also  gone, — and  this  is  the  rule  equally  as  if  the  policy 
had  been  assigned  to  such  person. 

5.  Same — as  to  proof  of  subsequent  insurance.  Where  the  assured,  in  prov- 
ing his  loss  under  a  policy,  discloses  the  fact  of  the  existence  of  another  policy,, 
obtained  in  violation  of  the  condition  of  the  former,  such  statement  is  an 
admission  that  dispenses  with  any  other  proof  against  him  of  such  other  in- 
surance. 

10—92  III. 
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Appeal  from  the  Circuit  Court  of  Effingham  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Messrs.  Gilmore  &  White,  for  the  appellant: 

The  policy  in  this  case  was  a  contract  between  the  appellant 
company  and  Sarah  J.  and  John  Ryan.  Hulman  &  Cox  were 
not  parties  to  the  contract. 

The  insertion  of  the  words,  "loss,  if  any,  payable  to  Hul- 
man &  Cox,"  etc.,  in  the  policy,  does  not  amount  to  an  assign- 
ment of  the  policy.  Flanders  on  Fire  Insurance,  441  ; 
Grosvenor  v.  Atlantic  Ins.  Co.  17  N.  Y.  419;  Frinh  v.  Hamp- 
den Ins.  Co.  45  Barb.  384;  Russ  v.  Waldo  Mutual  Ins.  Co. 
52  Me.  187.  In  Home  Fire  Ins.  Co.  v.  Hauslein,  60  111.  523, 
Justice  Thornton  said:  "But  it  is  contended  that  the  mem- 
orandum that  the  loss,  if  any,  should  be  payable  to  the  assignee 
as  his  interest  might  appear,  shows  that  his  interest  was  in- 
tended to  be  protected,  and  that  there  was  no  sale  or  change 
of  title  affecting  the  interest  of  the  assignee.  The  insured  can 
not  sue,  because  he  has  so  acted  as  to  forfeit  the  policy.  The 
assignee  can  not  sue,  for  he  was  not  a  party  to  the  contract 
originally.  In  its  nature  the  policy  was  only  assignable  so  as 
to  pass  an  equitable  interest  to  the  assignee.  Even,  as  in  this 
case,  where  the  assignment  was  made  with  the  consent  of  the 
company,  the  assignee  can  not  sue  for  a  breach,  in  his  own 
name."  Jessel  v.  Williamsburg  Ins.  Co.  3  Hill,  88;  Illinois 
Fire  Ins.  Co.  v.  Stanton,  57  111.  356;  New  England  F.  and  M. 
Ins.  Co.  v.  Wetmore,  32  id.  321. 

Making  the  "loss,  if  any,  payable  to  Hulman  &  Cox,  mort- 
gagees," is  not  an  insurance  of  their  mortgage  interest  in  the 
property.  It  is  merely  a  designation  of  the  person  to  whom 
it  is  to  be  paid.  It  is  the  damage  sustained  by  the  party  in- 
sured, and  not  by  the  party  appointed  to  receive  payment,  that 
is  recoverable  from  the  insurers.  The  insurance  being  upon 
the  interest  of  the  insured,  if  he  parts  with  that  interest  before 
the  fire  no  loss  is  sustained  by  him,  and  of  course  none  is  re- 
coverable by   his  assignee  or  appointee.     It  is  a  contingent 
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order  or  assignment  of  what  may  become  due  under  the  con- 
tract, and  not  an  absolute  transfer,  by  virtue  of  which  the 
assignee  acquires  the  full  rights  of  an  assignee  of  a  chose  in 
action.     Flanders  on  Fire  Insurance,  441. 

The  mortgagees,  whether  regarded  as  the  assignees  of  the 
legal  rights  of  the  assured,  or  as  merely  holding  the  equitable 
right  to  the  money,  as  their  interest  might  appear,  were  still 
subject  to  the  conditions  of  the  policy.  Illinois  Mutual  Fire 
Ins.  Co.  v.  Fix,  53  111.  163;  Home  Mutual  Fire  Ins.  Co.  v. 
Hauslein,  60  111.  522. 

Other  insurance,  either  prior  or  subsequent,  in  violation  of 
a  condition  of  the  policy,  without  notice  to  or  consent  of  the 
insurer,  will  avoid  the  policy.  Illinois  Mutual  Fire  Ins.  Co. 
v.  Fix,  53  111.  151;  Carpenter  v.  Prov.  Wash.  Ins.  Co.  16  Pet. 
495;  Bigler  v.  N.  Y.  Central  Ins.  Co.  22  N.  Y.  402;  Couch 
v.  City  Fire  Ins.  Co.  38  Conn.  181;  Shurtleff  v.  Phoenix  Ins. 
Co.  57  Me.  137;  Harris  v.  Ohio  Ins.  Co.  Wright,  544,  S.  C, 
5  Ohio,  466;  Battaile  v.  Merchants'  Ins.  Co.  3  Rob.  (La.)  384; 
Illinois  Mutual  Ins.  Co.  v.  Malloy,  50  111.  419;  Campbell  v. 
JStna  Ins.  Co.  Cochran,  21. 

Mr.  Henry  B.  Kepley,  for  the  appellees : 

The  insertion  of  the  words  "loss,  if  any,  payable  to  Messrs. 
Hulman  &  Cox,  of  Terre  Haute,  Indiana,  mortgagees,  as  in- 
terest may  appear,"  in  the  policy,  gave  appellees,  Hulman  & 
Cox,  the  right  to  maintain  suit  upon  the  policy  in  their  own 
names,  and  recover  the  full  amount  due  by  reason  of  any  loss 
that  occurred  under  said  policy.  May  on  Insurance,  pp.  457, 
458,  459,  sec.  378,  and  pp.  544,  545,  sees.  446,  447;  Moivryv. 
Todd,  12  Mass.  281;  Motley  v.  Manufacturers'  Ins.  Co.  29  Me. 
337;  Ripley  v.  JEtna  Fire  Ins.  Co.  29  Barb.  (N.  Y.)  552; 
Ennis  v.  Harmony  Fire  Ins.  Co.  3  Bosw.  (N.  Y.)  516;  Barret 
v.  Union  Mut.  Ben.  Life  Ins.  Co.  7  Cusli.  (Mass.)  175;  Lowell 
v.  Middlesex  Mut.  Fire  Ins.  Co.  8  Cush.  (Mass.)  127;  Loring 
v.  Manufacturers'  Ins.  Co.  8  Gray  (Mass.)  28;  Rogers  v. 
Traders'  Ins.  Co.  6  Paige  Ch.  583;   Cone  v.  Niagara  Ins.  Co. 
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17  Howard  Pr.  444;  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  72; 
Hadly  v.  New  Hampshire  Fire  Ins.  Co.  55  N.  H.  110;  Cham- 
berlain v.  New  Hampshire  Fire  Ins.  Co.  55  N.  H.  249 ;  San- 
sum's  Digest  Law  of  Insurance,  p.  51,  sec.  5,  p.  59,  sees.  2,  5, 
6,  7,  9,  13,  15. 

There  was  not,  in  any  proper  sense,  a  double  insurance  in 
this  case.  There  being  two  or  more  policies  upon  the  same 
property  does  not  necessarily  render  either  void  on  account 
of  other  insurance  without  notice,  or  become  in  law  double 
insurance.  To  have  this  effect  the  assured  must  be  the  same 
and  the  interest  protected  by  both  policies  the  same.  That 
is  double  insurance  where  both  policies  cover  the  same  insur- 
able interest  against  the  same  risk.  It  is  also  a  general  rule 
that  they  must  be  in  the  name  of  the  same  assured.  2  Par- 
sons on  Contracts,  459. 

It  is  additional  and  valid  insurance  prior  or  subsequent, 
upon  the  same  subject,  risk  and  interest,  effected  by  the  same 
assured,  or  for  his  benefit,  audwith  his  knowledge  or  consent. 
Owners  of  different  interests  in  the  same  property  may  respect- 
ively insure  their  interests  without  risk  of  violating  a  provi- 
sion against  other  insurance.  May  on  Insurance,  pp.  438, 
445,  sec.  365,  and  cases  there  cited;  JEtna  Ins.  Co.  v.  Tyler, 
12  Wend.  507;  same  case  affirmed  in  16  Wend.  387;  Sloal  v. 
Boy  al  Ins.  Co.  49  Penn.  St.  14;  Forbush  v.  West  Massachu- 
setts Ins.  Co.  4  Gray,  337;  Harris  v.  Ohio  Ins.  Co.  5  Ohio, 
467;  Flanders  on  Fire  Insurance,  41. 

The  interests  of  the  mortgagor  and  mortgagee  are  distinct, 
and  each  may  be  insured  without  one  policy  avoiding  the 
other.  May  on  Insurance,  p.  82,  sees.  82,  83;  Fox  v.  Phoenix 
Fire  Ins.  Co.  52  Me.  333;  Traders'  Ins.  Co.  v.  Robert,  9  Wend. 
304;  Jackson  et  al.  v.  Mass.  Fire  Ins.  Co.  23  Pick.  418;  1 
Bennet's  Fire  Insurance  Cases,  764. 

The  additional  insurance  must  be  valid.  Subsequent  in- 
surance void  by  its  own  terms,  because  it  is  additional  and 
without  notice  of  prior  insurance,  is  no  insurance,  within  the 
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meaning  of  the  usual  condition  against  other  insurance.  May 
on  Insurance,  338. 

The  general  principle  of  law  may  be  stated  as  follows:  In 
order  to  avoid  a  policy  on  account  of  a  subsequent  insurance 
against  an  express  condition  therein,  it  must  appear  that  such 
subsequent  insurance  is  valid,  and  that  the  policy  upon  which 
it  is  made  is  capable  of  being  enforced.  If  it  can  not  be  en- 
forced it  is  no  breach  of  the  prior  policy.  Hubbard  v.  Hart- 
ford Fire  Ins.  Co.  33  Iowa,  325;  May  on  Insurance,  pp.  438, 
445,  sec.  365;  Gale  v.  Belknap  County  Ins.  Co.  41  N.  H.  170; 
New  England  Fire  Ins.  Co.  v.  Schettler,  38  111.  166;  Jackson 
v.  Massachusetts  Mutual  Fire  Ins.  Co.  1  Ben  net's  Fire  Insur- 
ance Cases,  764,  and  cases  there  cited;  23  Pick.  418;  Clark  v. 
New  England  Fire  Ins.  Co.  6  Cush.  342  ;  Hardy  v.  Union 
Mutual  Fire  Ins.  Co.  4  Allen,  217;  Jackson  v.  Farmers'  Mu- 
tual Fire  Ins.  Co.  5  Gray ;  Stacy  v.  Franklin  Fire  Ins.  Co.  2 
Wend.  &  S.  506 ;  Mitchell  v.  lycoming  Ins.  Co.  51  Perm.  St. 
401 ;  Flanders  on  Fire  Insurance,  49,  50. 

So,  also,  the  additional  insurance  must  be  in  force  at  the 
time  of  the  loss,  or  it  will  not  affect  the  policy  sued  upon. 
If  the  policy  upon  which  the  claim  of  other  insurance  is  based, 
whether  prior  or  subsequent,  has  for  any  reason — whether  by 
forfeiture,  or  expiration,  or  cancellation — ceased  to  be  in  force 
before  the  occurrence  of  the  loss  under  the  policy  sued  upon, 
the  fact  that  there  had  been  such  a  policy  does  not  aifect  the 
policy  sued  upon,  nor  defeat  the  action  thereon.  New  England 
Fire  Ins.  Co.  v.  Schettler,  38  111.  166;  May  on  Insurance,  440. 

Mr.  Melville  W.  Fuller,  for  the  appellant,  in  reply : 
The  clause  in  the  policy,  "  loss,  if  any,  payable  to  Hulman 
&  Cox,  mortgagees,  as  interest  may  appear,"  is  not  a  contract 
insuring  the  interest  of  the  mortgagees, — the  loss  spoken  of 
is  the  loss  of  the  assured.  The  ruling  sustaining  this  obvi- 
ously proper  construction  in  Grosvenor  v.  Atlantic  Fire  Insur- 
ance Co.  17  N.  Y.  391,  has  been  fully  approved  by  this  court. 
III.  Mut.  Fire  Ins.  Co.  v.  Fix,  53  111.  151  ;  III.  Fire  Ins.  Co.  v. 
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Stanton,  57   id.  356 ;  Home  Fire  Ins.  Co.  v.  Hauslein,  60   id. 
52.     And    to  same  effect  are  Franklin  Savings  Institution  v. 
Central  Mut.  Fire  Ins.  Co.   119  Mass.   240;    C.  F.   &  M.  Is 
Co.  v.  H.  S.  &  L.  M.  Co.  31  Mich.  355;  Bates  v.  Eq.  Ins.  Co. 
10  Wall.  33;  Bidwell  v.  Northwestern  Co.  19  N.  Y.  179. 

In  Franklin  Savings  Institution  v.  Central  Mutual  Fire  Ins. 
Co.  119  Mass.  240,  the  court  say:  "  The  plaintiffs  held  a 
mortgage  on  the  property,  and  on  the  day  after  the  policy 
issued  an  indorsement  was  made  upon  it  that  it  was  to  be 
payable,  in  case  of  loss  or  damage,  to  them,  *  as  their  mort- 
gage claim  may  appear/  It  has  been  repeatedly  held  by  this 
court  that  such  an  indorsement  does  not  operate  as  an  assign- 
ment of  the  policy,  nor  as  a  contract  to  insure  the  interest 
of  the  mortgagees,  but  that  they  can  claim  only  what  the 
party  originally  insured  is  entitled  to  recover  under  his  con- 
tract." Fogg  v.  Middlesex  Mutual  Ins.  Co.  10  Cush.  337  ; 
Hale  v.  Mechanics''  Mutual  Ins.  Co.  6  Gray,  169;  Loring  v. 
Manufacturers^  Ins.  Co.  8  Gray,  28.  The  case  at  bar  falls 
within  these  decisions,  and  is  clearly  distinguishable  from 
Foster  v.  Equitable  Ins.  Co.  2  Gray,  216,  upon  which  plaintiff 
relies. 

As  to  what  is  "  other  insurance,"  see  Mussey  v.  Atlas  Mut. 
Ins.  Co.  14  N.  Y.  79.  In  that  case  Comstock,  J.  said :  "An 
over  insurance  obtained  by  one  of  the  parties  interested  in 
the  first  policy  is  quite  as  dangerous  to  the  underwriter  as  it 
would  be  if  procured  by  all  of  them.  There  is  the  same 
temptation  to  fraud,  and  the  same  mischiefs  are  likely  to 
arise." 

The  same  principle,  under  a  somewhat  different  state  of 
facts,  was  applied  in  Ogden  v.  East  River  Ins.  Co.  50  N.  Y. 
389.  In  that  case  a  specific  parcel  of  property  was  insured 
by  a  policy  containing  a  clause  as  to  "other"*  insurance,  and 
the  same  property  was  covered  by  another  policy  which  also 
included  other  parcels,  all  being  insured  for  an  entire  sum. 
It  was  held  that  this  was  "other"  insurance,  and  the  case  of 
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Hoivard  Ins.  Co.  v.  Scribner,  5  Hill,  298,  to  the  contrary,  was 
there  overruled. 

It  is  enough  if  the  subsequent  insurance  covers  a  part  of 
the  interest  embraced  in  the  prior  insurance,  as,  when  an  un- 
divided half  of  a  house  already  insured  is  covered  by  the 
new  insurance.  Col.  Ins.  Co.  v.  Walsh,  18  Mo.  229;  Liscom 
v.  Boston  Mutual  Fire  Ins.  Co.  9  Met.  205. 

Or,  the  subject  matter  of  the  subsequent  insurance  embraces 
the  property  covered  by  the  prior  insurance,  and  other  prop- 
erty besides.  Ramsay,  etc.  v.  Mutual  Fire  Ins.  Co.  11  U. 
Canada,  561 ;  McMahon  v.  P.  F.  Ins.  Co.  2  Foster  (N.  H.) 
15;  Phenix  Ins.  Co.  v.  M.  R.  R.  Co.  28  Ohio  St.  69. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  Hulman  &  Cox  against  the 
Continental  Insurance  Company,  to  recover  for  the  destruc- 
tion by  fire  of  a  dwelling  house,  upon  which  the  defendant 
had  issued  a  policy  of  insurance  to  Sarah  Jane  Ryan  and  John 
Ryan. 

The  facts  appearing  are,  that  on  the  11th  day  of  June,  1875, 
Sarah  J.  Ryan,  and  John  Ryan,  her  husband,  executed  and 
delivered  to  Hulman  &  Cox  their  mortgage  upon  a  lot  of 
ground  at  Watson,  111.,  upon  which  was  the  dwelling  house 
in  question,  to  secure  the  payment  of  their  note  to  Hulman  & 
Cox,  of  the  same  date,  for  $962.60,  payable  one  year  from 
date,  with  ten  per  cent  per  annum  interest.  On  the  following 
day,  June  12,  1875,  the  policy  of  insurance  sued  upon  was 
issued  by  the  Continental  Insurance  Company  upon  the  dwell- 
ing house,  for  the  sum  of  $1000,  to  run  one  year.  It  recites 
that  the  "Continental  Insurance  Company  of  the  city  of  New 
York,  in  consideration  of  the  receipt  of  $6,  do  by  this  policy 
insure  Sarah  J.  Ryan  and  John  Ryan  against  loss  or  damage 
by  fire,  to  the  amount  of  $1000,  upon  their  two-story  frame 
dwelling  house,  situated,  etc.  Loss,  if  any,  payable  to  Messrs. 
Hulman  &  Cox,  of  Terre  Haute,  Indiana,  mortgagees,  as  in- 
terest may  appear." 
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Among  the  provisions  contained  in  the  policy  are  the  fol- 
lowing: 

1.  "If  the  assured  shall  have,  or  shall  hereafter  make  any 
other  contract  of  insurance,  whether  valid  or  not,  on  the  prop- 
erty hereby  insured,  or  any  part  thereof,  without  the  consent 
of  the  company  written  hereon,  then,  and  in  every  such  case, 
this  policy  shall  become  void." 

10.  "  It  is  hereby  mutually  understood  and  agreed  by  and 
between  this  company  and  the  assured,  that  this  policy  is 
made  and  accepted  upon  and  with  reference  to  the  foregoing 
terms  and  conditions." 

On  the  29th  day  of  May,  1876,  the  property  insured  was 
wholly  destroyed  by  fire,  the  whole  amount  of  the  debt  due 
from  the  Ryans  to  Hulman  &  Cox  remaining  unpaid,  and 
being  greater,  including  accrued  interest,  than  the  amount 
insured  by  the  policy. 

John  Ryan  and  Sarah  J.  Ryan  both  testified  that  at  the 
date  of  the  policy  sued  on,  June  12,  1875,  John  Ryan  held 
another  policy  of  insurance  in  the  Rockford  Insurance  Com- 
pany on  the  house  for  $1500  ;  that  this  policy  was  surrendered 
and  cancelled  June  25,  1875;  that  on  August  11,  1875,  Sarah 
J.  Ryan  applied  for  another  policy  of  insurance  from  said 
Rockford  Insurance  Company,  and  a  policy  of  insurance  from 
that  company  was  issued  to  her  on  the  property  covered  by 
the  policy  sued  on  to  the  amount  of  $1200.  It  appeared  that 
some  time  before  the  date  of  the  mortgage  John  Ryan  had 
conveyed  the  property  embraced  in  the  mortgage  to  his  wife, 
Sarah  J.  Ryan.  The  preliminary  proof  of  loss  introduced 
in  evidence,  subscribed  and  sworn  to  by  Sarah  J.  Ryan,  also 
stated  that,  in  addition  to  the  policy  sued  on,  there  was  other 
insurance  made  on  the  property  insured  to  the  amount  of 
$1200,  as  particularly  specified  in  an  accompanying  schedule 
marked  "A,"  wherein  was  set  forth  the  policy  of  insurance 
issued  by  the  Rockford  Insurance  Company  to  Sarah  J.  Ryan, 
for  the  term  of  five  years,  commencing  August  11,  1875,  and 
terminating  August  11,  1880,  it  bearing  date  August  31,  1875, 
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and  being  on  this  property  in  question,  and  for  the  amount 
of  $1200.  It  was  shown  by  the  defendant  that  it  had  no 
knowledge  of,  and  never  consented  to,  this  other  insurance. 

One  of  the  defences  set  up  was,  that  the  policy  sued  on  had 
been  made  void  by  the  other  insurance  in  the  Rockford  In- 
surance Company.  We  are  of  opinion  that  this  defence  was 
maintained. 

There  was  here  another  contract  of  insurance  on  the  prop- 
erty insured,  made  by  the  assured  with  the  Rockford  Insur- 
ance Company  without  the  consent  of  the  defendant  written 
on  the  policy  in  suit,  and  it  was  an  express  condition  of  the 
policy  that  in  every  such  case  the  policy  sued  on  should  be- 
come void. 

It  is  answered  against  this,  that  the  interests  of  mortgagor 
and  mortgagee  are  distinct,  and  each  may  be  insured  without 
one  policy  avoiding  the  other,  as  being  other  insurance,  and 
that  this  was  the  case  here — that  in  the  policy  issued  by  the 
Continental  Insurance  Company,  Hulman  &  Cox  were  the 
assured,  and  that  it  was  their  interest  as  mortgagees  which 
was  insured ;  whereas,  in  the  policy  of  insurance  issued  by  the 
Rock  ford  Insurance  Company  to  John  Ryan,  and  the  one  to 
Sarah  J.  Ryan,  they,  the  latter,  were  the  assured,  and  it  was 
their  interest  as  mortgagors  that  was  insured.  It  is  the  writ- 
ten policy  itself  that  must  determine  who  were  the  assured, 
and  whose  interest  was  insured.  It  is  plainly  Sarah  J.  Ryan 
and  John  Ryan  whom  the  policy  insures  against  loss  or  dam- 
age by  fire,  and  it  is  their  interest  which  it  insures.  The  resort 
to  parol  evidence,  if  that  were  admissible,  shows  nothing  dif- 
ferent. The  attorney  of  the  plaintiffs  in  the  taking  of  the 
mortgage,  and  the  agent  who  made  the  insurance  for  the  com- 
pany, concur  that  the  application  was  to  insure  the  mortgagees' 
interest,  and  the  agent  declined  to  do  so,  but  would  only  issue 
the  policy  to  the  Ryans,  making  the  loss,  if  any,  payable  to 
the  mortgagees.  It  is  true  that  the  policy  was  issued  and  de- 
livered to  such  attorney,  he  representing  to  the  agent  of  the 
company  that  the  Ryans  had  authorized  him  to  insure  the 
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property  in  their  names,  making  the  loss,  if  any,  payable  to 
Hulman  &  Cox,  and  the  attorney  paid  the  premium,  Hulman 
&  Cox  furnishing  the  money;  but  he  states  the  amount  of  the 
premium  was  charged  to  the  Ryans  and  included  in  their  note 
and  mortgage. 

Making  the  "loss,  if  any,  payable  to  Hulman  &  Cox,  mort- 
gagees," was  not  an 'insurance  of  their  mortgage  interest  in  the 
property.  As  said  in  Flanders  on  Fire  Insurance,  p.  441, 
"It  is  merely  a  designation  of  the  person  to  whom  it  is  to  be 
paid,  and  is  not  an  assignment  of  the  policy.  Hence  it  is  the 
damage  sustained  by  the  party  insured,  and  not  by  the  party 
appointed  to  receive  payment,  that  is  recoverable  from  the 
insurers.  The  insurance  being  upon  the  interest  of  the  insured, 
if  he  parts  with  that  interest  before  the  fire,  no  loss  is  sustained 
by  him,  and  of  course  none  is  recoverable  by  his  assignee  or 
appointee.  In  other  words,  a  policy  made  "payable  to  A  in 
case  of  loss"  is  an  agreement  on  the  part  of  the  insurers  that 
"A"  shall  recover  whatever  the  person  originally  insured  may 
be  entitled  to  recover  in  case  of  loss;  that  is,  it  is  a  contin- 
gent order  or  assignment  of  what  may  become  due  under  the 
contract,  and  not  an  absolute  transfer  by  virtue  of  which  the 
assignee  acquires  the  full  rights  of  an  assignee  of  a  chose  in 
action."  In  Franklin  Savings  Iiistitution  v.  Central  Mutual 
Fire  Insurance  Co.  119  Mass.  240,  upon  this  subject,  the  court 
say:  "The  plaintiffs  held  a  mortgage  of  the  property,  and  on 
the  day  after  the  policy  was  issued,  an  indorsement  was  made 
upon  it  that  it  was  to  be  payable,  in  case  of  loss  or  damage,  to 
them  ( as  their  mortgage  claim  may  appear/  It  has  been  re- 
peatedly held  by  this  court  that  such  an  indorsement  does  not 
operate  as  an  assignment  of  the  policy,  nor  as  a  contract  to 
insure  the  interest  of  the  mortgagees,  but  that  they  can  claim 
only  what  the  party  originally  insured  is  entitled  to  recover 
under  his  contract.  Fogg  v.  Middlesex  Mut.  Ins.  Co.  10  Cush. 
337;  Haley.  Mechanics'  Mut.  Ins.  Co.  6  Gray,  169;  Loringv. 
Manufacturers'  Ins.  Co.  8  Gray,  28." 

That  the  rights  of  the  plaintiffs  under  the  policy  are  subject 
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to  the  conditions  therein,  is  quite  clearly  the  case,  under  the 
decisions  of  this  court.  In  111.  Mut.  Fire  Ins.  Co.  v.  Fix,  53  111. 
151,  after  a  very  full  and  careful  consideration  of  the  subject, 
and  in  view  of  opposing  decisions  upon  the  point,  this  court 
said,  "We  deem  it  safer  and  more  just  to  say,  that  where  a 
policy  is  assigned  as  collateral  to  a  mortgage,  though  with  the 
consent  of  the  company,  the  assignee  takes  it  subject  to  the 
conditions  expressed  upon  its  face,  or  necessarily  inhering  in 
it,  and  that  no  recovery  can  be  had  merely  in  consequence  of 
the  equities  of  the  assignee,  if  the  assignor  has  lost  the  right 
to  recover  by  violating  the  terms  of  the  contract;"  and  to  the 
like  effect  are  III.  Fire  Ins.  Co.  v.  Stanton,  57  id.  354;  Home 
Mut.  Fire  Ins.  Co.  v.  Hauslein,  60  id.  521.  In  the  latter  case, 
where  the  assignment  of  the  policy  was  made  by  the  mort- 
gagor to  the  mortgagee  with  the  assent  of  the  company,  it  was 
held  that  the  assignee  took  the  policy  subject  to  the  conditions 
it  contained  and  that  his  equities  conferred  no  right;  that  if 
the  assignor  had  lost  all  right  of  recovery  by  violating  the 
conditions  of  the  policy,  the  assignee  occupied  the  same  posi- 
tion; and  that  the  memorandum  that  the  loss,  if  any,  should 
be  paid  to  the  assignee  as  his  interest  might  appear,  did  not 
change  the  rights  of  the  assignee.  Although  the  present  is  not 
the  case  of  an  assignment,  but  of  a  statement  only  in  the  policy, 
loss,  if  any,  payable  to  the  plaintiffs  as  their  interest  might 
appear,  we  consider  the  language  and  decisions  above  equally 
applicable  here,  as  in  the  case  of  an  assignment  of  the  policy. 
The  loss,  which  was  made  payable  to  the  plaintiffs,  was  one 
which  was  payable  under  and  by  virtue  of  the  policy,  and  in 
accordance  with  its  terms  and  conditions,  one  of  which  was, 
that  if  the  assured,  who  were  John  and  Sarah  J.  Ryan,  should 
have  or  make  any  other  contract  of  insurance,  whether  valid 
or  hot,  upon  the  property,  then  the  policy  should  become  void, 
and  consequently  no  loss  payable.  There  was  such  other  in- 
surance here — a  violation  by  the  assured  of  this  condition — 
and  no  loss  was  recoverable  under  the  policy;  and  no  more  so 
where  the  suit  is  in  the  names  of  Hulman  &  Cox,  conceding 
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that  they  have  the  right  to  sue,  than  if  it  were  in  the  names 
of  the  Ryans.  The  import  of  the  defendant's  agreement  was 
to  pay  to  the  plaintiffs  any  loss  to  which  the  Ryans  might  be 
entitled  under  their  policy  to  the  extent  of  plaintiffs'  claim 
as  mortgagees.  But  the  Ryans  were  not  entitled  to  any  loss 
under  the  policy,  and  hence  there  was  nothing  payable  to 
plaintiffs. 

It  is  objected  thafc  there  was  no  competent  proof  of  any  other 
insurance — that  such  insurance  could  only  be  shown  by  the 
production  of  the  policy  of  insurance  itself,  or  accounting  for 
its  absence. 

The  plaintiffs  introduced  proofs  of  loss  which  set  forth, 
among  other  things,  the  policy  in  the  Rockford  Insurance 
Company,  dated  August  11,  1875,  insuring  Sarah  J.  Ryan 
upon  the  property  in  question.  Where  a  party,  in  proving 
his  loss  under  a  policy,  discloses  the  fact  of  the  existence  of 
another  policy,  obtained  in  violation  of  the  conditions  of  the 
former,  such  statement  is  an  admission  that  dispenses  with  any 
other  proof  against  him  of  such  other  insurance.  New  York 
Central  Ins.  Co.  v.  Watson,  23  Mich.  486,  and  see  N.  A.  Fire 
Ins.  Co.  v.  Zaenger,  63  111.  464.  And  Sarah  J.  Ryan  and  John 
Ryan  testified  on  the  trial  to  this  insurance  without  objection, 
so  far  as  appears.  We  are  of  opinion  that  proof  of  the  insur- 
ance by  the  Rockford  Insurance  Company  was  sufficiently  made. 
And  although  the  subsequent  policy  insures  Sarah  J.  Ryan 
alone,  we  think  this  avoids  the  policy  equally  as  if  the  subse- 
quent insurance  had  been  effected  by  both  the  assured.  See 
Mussey  v.  Atlas  Mut.  Ins.  Co.  14  N.  Y.  79. 

It  is  said  that  to  invalidate  the  prior  policy,  the  second  must 
be  valid,  and  that  the  Rockford  Insurance  Company  policy 
was  void  by  reason  of  the  existence  of  prior  insurance  without 
notice. 

There  are  two  sufficient  answers  to  this:  1.  There  is  no 
proof  that  the  policy  of  the  Rockford  Company  contained  a 
clause  invalidating  it,  if  there  were  prior  insurance  without 
notice.     2.    The  provision  of  the  policy  sued  on  is,  that  other 
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insurance  without  consent,  "whether  valid  or  not"  renders  the 
policy  void.  These  words  were  doubtless  inserted  to  prevent 
any  controversy  of  the  kind  suggested.  They  are  not  to  be 
disregarded.  See  Liverpool,  London  and  Globe  Ins,  Co.  v. 
Verdier,  35  Mich.  395;  Bigler  v.  New  York  Central  Ins.  Co. 
22  N.  Y.  402;  Lackey  v.  The  Georgia  Co.  42  Ga.  459. 

Holding  the  defence  which  we  have  considered,  sufficient, 
it  is  unnecessary  to  advert  to  the  other  points  of  defence 
which  are  made,  one  of  them  being  that  the  suit  does  not  lie 
in  the  names  of  Hulman  &  Cox. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Cairo  and  St.  Louis  Eailroad  Company 

v. 

Frances  E.  Warrington. 

1.  Constitutional  law — legislative  power.  The  legislature  of  a  State  may- 
enact  any  and  all  laws  on  any  and  every  subject,  unless  restricted  by  the 
delegation  of  the  power  to  the  General  Government,  or  its  power  has  been 
limited  by  the  Federal  or  State  constitution. 

2.  Same — law  making  railroads  liable  for  double  the  value  of  stock  killed.  The 
statute  of  1874,  which  makes  every  railroad  company  neglecting,  within  six 
months  after  their  roads  are  open  for  use,  to  fence  the  same  and  maintain  the 
fence,  liable  for  double  the  amount  of  the  damages  inflicted  by  their  agents, 
engines  or  cars  on  cattle,  etc.,  getting  upon  their  track,  is  a  constitutional  and 
valid  enactment.  * 

3.  Same — penalties  for  neglecting  to  fence  railroads.  The  legislature  may,  as 
a  police  regulation,  compel  railroad  companies  to  fence  their  tracks,  and  this 
may  be  done  by  the  imposition  of  fines,  penalties  or  forfeitures;  and  a  law 
providing  for  a  penalty  or  forfeiture  for  the  violation  or  non-observance  of 
such  a  police  regulation,  which  is  given  to  the  owner  of  stock  killed,  is  not  in 
contravention  of  the  constitutional  provision  that  "no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law." 

*To  the  same  effect  is  The  Cairo  and  St.  Louis  Eailroad  Co.  v.  Peoples,  ante, 
p.  97. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Judd  &  Whitehouse,  for  the  appellant. 

Mr.  W.  Winkelman,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  action  was  brought  before  a  justice  of  the  peace,  to 
recover  double  the  value  of  a  cow  killed  by  the  engine  of  the 
railroad  company  in  1875.  Plaintiff  recovered  a  judgment 
before  the  justice  for  $100,  and  the  company  appealed  to  the 
circuit  court,  where  a  trial  was  had  with  a  like  recovery.  It 
appears  that  the  judgment  was  for  double  the  value  of  the 
property  killed.  The  case  is  brought  here  on  appeal,  and  a 
reversal  is  urged. 

It  is  claimed  that  the  law  giving  double  the  value  of  the 
property  destroyed  as  the  damages  that  plaintiff  may  recover, 
is  unconstitutional.  The  law  involved  took  effect  on  the  1st 
day  of  July,  1874.  (See  Rev.  Stat.  1874,  sec.  1,  p.  807.)  It, 
in  substance,  provides,  that  every  railroad  company  shall, 
within  six  months  after  its  road  is  open  for  use,  erect  and 
maintain  fences  on  both  sides  of  its  road,  as  therein  provided; 
and  a  failure  to  comply  with  the  requirement  renders  such 
railroad  company  liable  for  double  the  amount  of  the  damage 
inflicted  by  the  agents,  engines  or  cars  of  such  corporation  on 
cattle,  horses,  sheep,  hogs,  or  other  stock  thereon.  The  act, 
however,  contains  an  exception  which  exempts  these  compa- 
nies from  fencing  in  incorporated  towns,  villages,  at  road 
crossings,  etc. 

As  far  as  railroad  companies  under  this  section  of  the  law  are 
concerned,  the  decision  of  this  question  is  of  but  little  conse- 
quence beyond  the  present  case,  as  the  General  Assembly  re- 
pealed it  at  the  session  of  1877.  But  it  possesses  importance 
in  reference  to  many  similar  enactments  found  in  our  statute 
books. 


1879.]        C.  &  St.  L.  E.  R.  Co.  v.  Warrington.  159 

Opinion  of  the  Court. 

Ill  our  form  of  government  its  powers  are  distributed  amongst 
different  classes  of  magistracy.  But  the  supreme  power  of 
enacting  laws  for  the  government  of  the  people  is  conferred 
upon  and  confided  to  the  General  Assembly,  and  the  power 
of  that  body  in  enacting  laws  is  only  limited  by  constitutional 
restriction.  It  is  the  generally  received  doctrine,  that  the 
General  Assembly  may  enact  any  or  all  laws  on  any  and 
every  subject,  unless  restricted  by  the  delegation  of  the  power 
to  the  General  Government,  or  its  power  has  been  limited  by 
the  Federal  or  State  constitution ;  and  in  passing  laws  for  the 
government  of  the  people,  that  body  has  the  same  power  to 
select  the  means  for  compelling  their  observance  by  sanctions 
they  may  impose.  And  unless  the  power  to  pass  this  law  has 
been  prohibited,  or  the  sanction  unauthorized,  it  must  be  up- 
held and  enforced. 

That  the  General  Assembly  may,  as  a  police  regulation, 
compel  these  companies  to  fence  their  tracks,  is  fully  established 
by  repeated  decisions  of  this  court.  It  is,  however,  urged, 
that  the  imposition  of  this  penalty  contravenes  the  second 
section  of  the  "bill  of  rights"  in  our  constitution,  which  pro- 
vides that  "no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law; "  that  this  penalty  takes 
the  property  of  the  company  and  gives  it  to  the  owner  of  the 
property  destroyed;  that  when  he  receives  the  value  of  his 
property  he  is  fully  compensated  for  his  loss,  and  that  all  over 
that  amount  is  taken  from  the  company  and  given  to  him 
without  due  process  of  law,  and  this  being  the  case,  the  law, 
to  that  extent,  is  void. 

The  power  to  impose  fines,  penalties  and  forfeitures  for  a 
violation  of  or  the  non-observance  of  statutory  requirements,  is 
believed  to  be  coeval  with  the  common  law  itself.  The  power 
has  been  at  all  times  exercised  by  the  British  parliament,  and 
has  been  employed  by  the  General  and  State  governments 
since  their  foundation,  as  a  means  of  enforcing  obedience. 
The  power  was,  it  is  believed,  exercised  by  the  colonies  before 
they  became   States,  and  was  then  and   is  now  considered  as 
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being  in  the  due  course  of  law.  The  exercise  of  this  power  is 
not  new,  but  was  in  general  practice  at  the  time  the  first  of 
our  constitutions  of  government  were  adopted,  and  had  been 
for  centuries  before;  and  the  exercise  of  that  power,  so  long 
and  so  generally  recognized,  has  never  been  challenged,  so  far 
as  our  knowledge  extends.  We  therefore  regard  the  power 
of  the  General  Assembly  to  impose  fines,  penalties  and  forfeit- 
ures as  undeniable,  especially  as  a  police  regulation.  And 
this  may  be  done  as  well  on  corporate  bodies  as  on  individuals. 

The  statute  books  of  Great  Britain  and  of  the  various  States 
of  the  Union  abound  with  such  enactments.  They  give  pop- 
ular or  qui  tarn  actions  to  recover  forfeitures  for  the  omission 
or  violation  of  duty.  In  some  cases  the  penalty  is  given  to 
the  informer,  in  others  one-half  to  the  government  and  the 
other  half  to  the  informer,  or  one-half  to  the  informer  and 
the  other  half  to  some  charity  or  specific  fund.  We  are  aware 
of  no  case  since  the  organization  of  our  government,  State  or 
Federal,  which  has  questioned  the  power  of  the  legislature  to 
thus  dispose  of  a  penalty  or  forfeiture.  All  must  concede  that 
when  the  General  Assembly  imposes  a  forfeiture,  that  body 
may  dispose  of  it  in  such  manner  as  in  their  wisdom  they  may 
see  proper.  They  may  appropriate  such  penalties  to  the 
general  revenue  of  the  State,  to  the  school  or  other  fund, 
general  or  local,  or  to  a  private  person.  This,  it  is  believed, 
has  never  been  questioned. 

If  the  power  to  require  railroad  companies,  as  a  police  reg- 
ulation, to  fence  their  roads  is  constitutional, — and  we  have 
seen  it  is, — then  it  must  follow  that  the  General  Assembly  is 
armed  with  ample  power  to  adopt  such  means  as  will  compel 
a  compliance  with  the  requirement.  When  such  requirements 
are  made  of  individuals,  they  may  unquestionably  be  enforced 
by  penalties  or  forfeitures;  and  no  valid  reason  is  perceived 
why  the  same  power  may  not  be  exerted  to  compel  a  compli- 
ance by  corporate  bodies.  If  the  forfeiture  of  a  sum  equal  to 
the  value  of  the  property  destroyed  is  a  penalty,  there  can  be 
no  question  of  the  competency  of  the  legislature  to  impose  it 
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for  a  failure  to  comply  with  the  law.  This  forfeiture  of  a 
sum  over  and  above  the  value  of  the  property  equal  to  that 
sum,  although  not  called  a  penalty  by  the  act,  is,  in  all  essen- 
tial particulars,  a  penalty.  It  would  have  been  no  more  so 
had  it  been  so  named. 

The  policy  of  this  law  is  apparent.  It  is  to  protect  the 
public  against  injury  incident  to  collisions  between  the  trains 
and  animals  being  on  the  track.  To  accomplish  this  the 
companies  are  required  to  fence  their  roads;  and  to  compel 
obedience  to  the  requirement,  the  penalty  is  imposed  for  a  non- 
compliance. It  is  true,  other  means  more  stringent,  or  lighter 
in  their  character,  might  have  been  adopted ;  but  the  means 
was  in  the  choice  of  the  law-making  power. 

As  illustrative  of  the  exercise  of  such  power  we  may  refer  to 
some  of  the  enactments  by  our  General  Assembly.  An  action 
is  given  to  any  defendant  in  execution  to  recover  double  the 
value  of  property  exempt  from  levy  and  sale  on  execution, 
when  seized  by  an  officer  having  such  a  writ.  Also,  to  recover 
from  a  ferryman  the  money  paid,  and  a  penalty  of  five  dollars, 
for  charging  more  than  legal  tolls  for  ferrying  the  injured 
party.  Also,  a  forfeiture  of  three  dollars  and  all  damages 
sustained,  by  reason  of  a  ferryman  failing  to  perform  his  duty. 
The  judgment  and  execution  law  gives  an  action  to  the  debtor 
in  execution,  against  an  officer,  in  five  times  the  actual  dam- 
age sustained,  for  a  fraudulent  sale,  or  such  a  return  of  a  sale 
by  the  officer  making  the  same.  The  chapter  entitled  "  Mines  " 
gives  a  penalty  of  $500,  in  addition  to  the  damages  sustained, 
to  the  owner  of  mineral  lands,  by  a  trespass  in  removing  his 
mineral.  So  of  the  chapter  entitled  "  Mortgages,"  where  the 
owner  mortgages  personal  property,  and  afterwards  sells  it 
without  giving  notice  to  the  purchaser  that  it  is  mortgaged, 
an  action  is  given  to  the  purchaser  to  recover  double  the  value 
of  the  property  thus  sold.  A  penalty  of  not  less  than  $10  nor 
more  than  $100  is  given,  in  addition  to  the  damage  done,  for 
tearing  down  fences  of  railroads,  for  leaving  gates  or  bars 
open  at  road  crossings,  or  leaving  horses,  etc.,  standing  at  farm 
11—92  III. 
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crossings.  Also,  treble  damages,  and  a  forfeiture  of  not  less 
than  $25  nor  more  than  $1000,  by  a  railroad  company  refusing 
to  transport  passengers  or  property  at  the  regular  time  and 
place.  And  penalties  are  given  to  the  party  aggrieved  for  a 
failure  of  a  railroad  company  to  furnish  brakemen,  or  when 
the  operation  of  brakes  is  not  properly  controlled  by  power 
from  the  engine.  The  chapter  entitled  "Recorders"  gives  a 
penalty,  and  an  action  to  recover  damages  of  any  person,  for 
a  violation  of  the  provisions  of  section  28  of  the  act;  and 
under  the  statute  a  sheriff  is  rendered  liable  to  a  forfeiture  of 
a  sum  equal  to  five  times  the  interest,  for  an  unreasonable 
neglect  to  pay  money  collected  by  him,  to  be  sued  for  and 
recovered  by  the  person  entitled  thereto.  A  penalty  of  $8  is 
given  for  each  tree,  against  any  person  wrongfully  cutting  or 
destroying  the  same.  The  statute  also  gives  double  the  amount 
of  property  taken  or  not  given  by  false  weights,  and  a  penalty 
is  also  inflicted  by  the  act. 

If  these  enactments  do  not  establish  the  constitutionality  of 
the  law  under  consideration,  they  do  show  that  the  Legislative 
and  Executive  departments  of  the  government  have,  since  its 
foundation,  supposed  such  legislation  is  not  inhibited  by  the 
fundamental  law.  Those  departments  are  under  the  same 
obligation  to  observe  and  conform  to  constitutional  require- 
ments as  is  the  Judicial  branch  of  the  government.  And  the 
validity  of  such  laws  not  having  been  questioned  for  such  a 
long  series  of  years,  is  no  light  consideration  in  passing  on 
the  validity  of  a  law. 

We  are  referred  to  the  case  of  Atchison  and  Nebraska  Bail- 
road  Co.  v.  Baty,  6  Neb.  37,  which  holds  a  similar  enactment 
unconstitutional.  Whilst  we  entertain  a  high  respect  for  that 
court,  we  are  unable  to  yield  assent  to  the  conclusion  it  has 
reached.  In  fact,  we  have  no  hesitation  in  holding  that  the 
law  under  consideration  in  no  sense  deprives  appellant  of  its 
property  without  due  process  of  law,  any  more  than  does  a 
law  which  imposes  a  penalty  or  fine  for  the  violation  of  any 
other  police  enactment.     It  is  but  a  forfeiture  exacted  for  the 
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neglect  of  a  duty  imposed  for  the  welfare  and  protection  of 
community  from  wrong  or  injury.  We  can  not  believe  that 
the  power  of  the  General  Assembly  is  so  limited  as  to  be  un- 
able to  afford  this  protection  by  such  or  even  severer  enact- 
ments, deemed  necessary  to  enforce  the  duty.  We  must, 
therefore,  hold  this  law  constitutional. 

It  is  urged  that  the  evidence  fails  to  show  that  the  animal 
was  killed  outside  of  the  limits  of  an  incorporated  village,  or 
not  at  the  crossing  of  a  public  road  or  highway.  The  evidence 
on  this  point,  as  preserved  in  the  record,  is  not  of  that  clear  and 
satisfactory  character  as  to  leave  no  doubt  in  the  mind,  but 
there  is  evidence  from  which  we  think  the  jury  were  warranted 
in  finding  the  animal  was  not  killed  at  either  of  these  places. 
One  witness  testified  that  there  was  no  fence  at  the  place  where 
the  cow  was  killed,  on  either  side  of  the  track,  and  that  East 
Carondelet  was  not  incorporated;  that  the  killing  occurred 
between  the  house  of  witness  and  the  station.  Another  testi- 
fied that  the  place  where  the  animal  was  killed  was  not  in  an 
incorporated  city.  The  first  of  these  witnesses  testified  that 
she  resided  in  East  Carondelet;  saw  the  cow  killed,  and  it 
was  not  more  than  two  hundred  yards  from  the  house  of  wit- 
ness, and  was  between  there  and  the  station.  From  this  evi- 
dence it  may  be  reasonably  inferred  that  the  cow,  if  killed  in 
East  Carondelet,  was  at  a  place  not  excepted  by  the  statute, 
as  it  was  shown  not  to  have  been  incorporated,  and  that  the 
road  was  not  fenced  at  the  place. 

It  is  true  no  witness  in  terms  testified  that  the  accident  did 
not  occur  at  a  road  crossing;  but  one  witness  says  that  there 
was  a  wagon  crossing  about  two  hundred  yards  from  the  place. 
This  is  an  indirect  manner  of  saying  there  was  none  nearer  at 
that  place.  This  evidence  warranted  the  jury  in  the  inference 
that  the  cow  was  not  killed  at  a  road  crossing. 

All  the  evidence  considered,  we  are  of  opinion  it  sustains 
the  verdict,  and  the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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The  Phcenix  Insurance  Company 

v, 

John  D.  Perkey. 

1.  Pleading — declaration  upon  policy  of  insurance.  In  a  suit  upon  a  policy 
of  insurance,  the  policy  was  set  out  in  the  declaration  in  hcec  verba,  in  which 
it  was  stated  the  plaintiff  was  insured  against  loss  or  damage  by  fire  to  the 
amount  of  $1800,  "as  follows:  $600  on  his  one  story  frame  shingle  roof  build- 
ing occupied  by  the  assured  as  a  saddlery  and  harness  store,  $1100  on  his 
stock  of  saddles  and  harness,  and  $100  on  his  harness  maker's  tools,  all  con- 
tained therein."  The  declaration  then  contained  this  averment:  "The  plain- 
tiff avers  that  after  the  time  of  the  making  of  the  policy,  and  from  thence  until 
the  happening  of  the  loss  and  damage  hereinafter  mentioned,  he  had  an  interest 
in  the  said  property  to  the  amount  of  the  said  sum  so  by  the  defendant  insured 
thereon  as  aforesaid, — and  the  plaintiff  further  avers  that  on  the  19th  day  of 
April,  1876,  the  said  property  was  consumed  and  totally  destroyed  by  fire." 
It  was  held  this  was  a  sufficient  averment  of  the  separate  value  of  each  class 
of  property  which  was  destroyed,  when  taken  in  connection  with  the  policy 
which  was  set  out. 

2.  The  declaration  averred  that  the  policy  was  issued  on  the  6th  of  Decem- 
ber, 1875,  for  one  year,  and  that  the  loss  occurred  on  the  19th  day  of  April, 
1876.  This  was  held  to  be  a  sufficient  averment  that  the  loss  occurred  during 
the  time  the  policy  was  in  force. 

3.  It  was  objected  to  the  declaration  that  the  notice  and  proofs  of  loss,  as 
averred,  did  not  disclose  whether  there  was  any  other  insurance  on  the  prop- 
erty; but  the  declaration  did  aver,  in  express  terms,  that  there  was  no  other 
insurance  on  the  property,  and  this  obviated  the  necessity  of  a  statement  in 
the  proof  of  loss  of  what  other  insurance  had  been  made  on  the  property. 

4.  In  a  declaration  upon  a  policy  which  requires  the  certificate  of  loss  shall 
be  made  by  a  notary  public,  etc.,  who  is  not  interested  in  the  loss,  it  is  not 
necessary  to  aver  that  the  notary  who  took  the  proofs  of  loss  was  not  inter- 
ested. If  he  was  interested  that  is  a  matter  to  be  established  by  the  company 
in  defence. 

5.  Assessment  of  damages  upon  default — in  action  upon  policy  of  insurance. 
A  policy  of  insurance  for  the  sum  of  $1800,  was  upon  three  distinct  classes  of 
property:  a  building  used  as  a  saddlery  and  harness  store,  the  stock  of  saddles 
and  harness,  and  the  tools  appertaining  thereto,  all  contained  in  the  building, 
and  each  insured  for  a  separate  amount,  making  the  aggregate  mentioned.  In 
a  suit  upon  the  policy  there  was  a  default,  and  on  the  assessment  of  damages 
it  was  proven  that  the  property  described  in  the  declaration  was  burned  on  a 
certain  day,  and  that  it  was  worth  $2900,  and  all  destroyed.     This  was  held 
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to  be  sufficient  proof  of  the  amount  of  loss  without  proving  the  value  of  each 
of  the  three  classes  of  property  mentioned  in  the  policy. 

Appeal  from  the  Circuit  Court  of  Clay  county ;  the  Hon. 
James  C.  Allen,  Judge,  presiding. 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance. 
The  parts  of  the  declaration  to  which  objection  was  made  are 
sufficiently  set  forth  in  the  opinion  of  the  court.  A  default 
was  entered  for  want  of  plea,  and  an  assessment  of  damages 
had. 

The  policy  was  for  the  sum  of  $1800,  as  follows:  $600  on 
a  frame  building  occupied  as  a  saddlery  and  harness  store, 
$1100  on  stock  of  saddles  and  harness,  and  $100  on  harness 
makers'  tools.  Upon  the  assessment  of  damages  the  only  evi- 
dence given  was  the  policy  of  insurance,  and  the  testimony  of 
the  plaintiff  himself,  who  testified  that  the  property  described 
in  the  declaration  was  burned  on  the  10th  day  of  April,  1876; 
that  it  was  worth  $2900  and  all  destroyed,  and  proof  was  de- 
livered to  the  agent  at  Clay  City  on  the  7th  day  of  June,  1876. 
Judgment  was  entered  for  the  plaintiff,  and  the  company 
appealed. 

Mr.  Rufus  Cope,  for  the  appellant,  made  objection  to  the 
sufficiency  of  the  declaration :  that  it  failed  to  aver  the  sepa- 
rate value  of  each  class  of  property  destroyed  ;  it  is  not  averred 
that  the  loss  occurred  during  the  time  the  policy  was  in  force; 
the  notice  and  proof  of  loss  given,  as  averred  in  the  declara- 
tion, did  not  disclose  whether  there  was  any  other  insurance 
on  the  property  or  not;  nor  did  it  appear  from  the  declaration 
that  the  notary  public  who  made  the  certificate  of  loss  was  not 
interested. 

Before  the  assured  can  maintain  an  action  on  his  policy  it  is 
essential  that  he  give  notice.  He  must  furnish  the  proofs  re- 
quired by  the  terms  of  the  policy,  as  a  condition  precedent. 
Peoria  Ins.  Co.  v.  Walser,  22  Ind.  73;  Allegre  v.  Ins.  Co.  6 
Har.  &  J.  (Md.)  408;  Blahely  v.  Phoenix  Ins.  Co.  20  Wis.  205; 
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Shawnut  &  Co.  v.  People's  Ins.  Co.  12  Gray  (Mass.)  535;  Pro- 
tection Ins.  Co.  v.  Pherson,  5  Ind.  417;  Ledbetter  v.  JEtna  Ins. 
Co.  13  Me.  265;  Mtehel  v.  Home  Ins.  Co.  32  Iowa,  421; 
Peaty  v  Lycoming  Ins.  Co.  66  Pa.  St.  9. 

And  notice  must  be  averred.  Philips  on  Insurance,  vol.  2, 
671 ;  Inman  v.  Western  Ins.  Co.  12  Wend.  (N.  Y.)  452;  Great 
Western  Ins.  Co.  v.  Staaden,  26  111.  365. 

It  appears,  by  an  averment  in  the  declaration,  that  the  ap- 
pellee had  an  "interest  in  said  property  to  the  amount  of  the 
said  sum  so  by  the  defendant  insured  thereon  as  aforesaid." 
It  should  have  been  averred  that  he  had  an  interest  in  the 
real  estate  to  the  amount  of  $600,  in  the  stock  to  the  amount 
of  $1100,  etc.;  for  it  does  not  follow,  because  he  had  an  inter- 
est in  the  property  to  the  amount  of  $1800,  that  he  had  an 
interest  in  each  of  the  several  kinds  of  property  to  the  amount 
of  the  insurance  placed  thereon.  Plaintiff  must  prove  an  in- 
surable interest.  III.  Mutual  Fire  Ins.  Co.  v.  Marseilles  Man/. 
Co.  1  Gilm.  236. 

Counsel  also  objected,  that  the  proof  given  on  the  assess- 
ment of  damages  was  not  sufficient  to  authorize  the  judgment; 
that  while  there  was  proof  of  a  total  loss  by  fire,  there  was  no 
proof  as  to  whether  the  loss  was  on  the  building,  on  the  stock, 
or  on  the  tools,  or  the  amount  of  the  loss  on  each. 

Messrs.  Chesley  &  Hagle,  for  the  appellee : 
The  declaration  sets  out  the  policy  in  full,  and  then  avers  a 
compliance  with  every  condition  of  the  policy  which  could  be 
considered  a  condition  precedent  to  appellee's  right  to  recover. 
This  brings  the  case"  within  the  general  rule  laid  down  in  the 
authorities  cited  by  appellant,  and  also  in  the  cases  of  JEtna 
Ins.  Co.  v.  Tyler,  16  Wend.  385;  O'Mel  v.  Buffalo  Fire  Ins. 
Co.  3  Comst.  122  ;  Winnesheik  Ins.  Co.  v.  Schueller,  60  111.  465 ; 
Pochford  Ins.  Co.  v.  Nelson,  65  id.  415. 

The  averment  in  respect  to  the  value  of  the  property  de- 
stroyed, is  sufficient.  Peoria  Marine  and  Fire  Ins.  Co.  v. 
Lewis,  18  111.  553. 
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It  is  not  necessary  that  the  notice  and  proofs  of  loss,  as  set 
out  in  the  declaration,  should  disclose  whether  there  was  other 
insurance,  when  the  declaration  avers  expressly,  as  in  this  case, 
that  there  was  no  other  insurance.  Moreover,  if  there  was 
other  insurance,  that  fact  was  simply  matter  of  defence.  New 
England  Fire  and  Marine  Ins.  Co.  v.  Shettler,  38  111.  166. 

Whether  the  notary  was  disinterested  was  purely  a  matter 
of  defence,  and  need  not  be  averred  in  the  declaration.  Peo- 
ria Marine  and  Fire  Ins.  Co.  v.  Whitehall,  25  111.  471 ;  Herron 
v.  Peoria  Marine  and  Fire  Ins.  Co.  28  id.  235. 

The  proof  of  loss  was  sufficient  without  showing  the  value  of 
each  item  covered  by  the  policy.  Peoria  Marine  and  Fire 
Ins.  Co.  v.  Lewis,  18  111.  553. 


Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  John  D.  Perkey  against  the 
Phoenix  Insurance  Company,  on  a  policy  of  insurance  issued 
on  the  6th  day  of  December,  1875,  under  which  the  plaintiff 
was  insured  in  the  sum  of  $1800  against  loss  by  fire, — $600  on 
a  one  story  frame  building  occupied  by  the  assured  as  a  sad- 
dlery, $1100  on  stock  of  saddles  and  harness,  and  $100  on 
harness  makers'  tools. 

The  insurance  company  interposed  no  plea  to  the  declara- 
tion. A  default  was  taken,  the  evidence  heard,  and  the  dam- 
ages assessed  at  $1822.50,  the  amount  of  the  policy,  and 
interest  from  the  time  of  the  loss. 

Under  our  practice  the  default  admitted  every  material  alle- 
gation of  the  declaration,  and  left  nothing  but  the  assessment 
of  the  damages  to  be  determined, — as  held  in  Cook  v.  Shelton, 
20  111.  107,  and  subsequent  cases.  The  only  question  that  can 
arise  upon  this  appeal,  therefore,  is  whether  the  declaration  is 
sufficient  to  support  the  judgment,  and  whether  there  was 
error  in  the  assessment  of  the  damages. 

It  is  contended  by  appellant  that  the  declaration  is  fatally 
defective  for  the  reason  that  it  fails  to  aver  the  separate  value 
of  each  class  of  property  which  was   destroyed.     The  policy 
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was  set  out  in  hcee  verba  in  the  declaration,  and  it  contains  this 
provision:  " By  this  policy  of  insurance  the  Phoenix  Insur- 
ance Company,  in  consideration  of  $57,  to  them  in  hand  paid 
by  the  assured  hereinafter  named,  the  receipt  whereof  is  hereby 
acknowledged,  do  insure  John  D.  Perkey,  of  Clay  City,  Illi- 
nois, against  loss  or  damage  by  fire,  to  the  amount  of  $1800, 
for  the  period  of  one  year,  as  follows :  $600  on  his  one  story 
frame  shingle  roof  building  occupied  by  the  assured  as  sad- 
dlery and  harness  store,  $1100  on  his  stock  of  saddles  and 
harness,  and  $100  on  his  harness  makers'  tools, — all  contained 
therein,"  etc. 

The  declaration,  after  setting  out  the  policy,  contains  this 
averment:  "The  plaintiff  avers,  that  after  the  time  of  the 
making  of  said  policy,  and  from  thence  until  the  happening 
of  the  loss  and  damage  hereinafter  mentioned,  he  had  an  in- 
terest in  the  said  property  to  the  amount  of  the  said  sum  so 
by  the  defendant  insured  therein  as  aforesaid  ;  and  the  plaintiff 
further  avers,  that  on  the  19th  day  of  April,  1876,  the  said 
property  was  consumed  and  totally  destroyed  by  fire." 

While  this  averment  is  not  as  specific  as  it  might  be  in  re- 
gard to  the  value  of  each  article  of  property  at  the  time  of  the 
loss,  yet  we  are  of  opinion  it  is,  in  substance,  sufficient  when 
considered  in  connection  with  the  policy,  which  was  set  out  in 
the  declaration.  There  was  $600  on  the  building,  $1100  on 
stock,  and  $100  on  tools,  as  appears  from  the  policy.  Now, 
it  is  averred  that  plaintiff  had  an  interest  in  said  property,  at 
the  time  of  the  loss,  to  the  amount  of  said  sum  insured  thereon 
as  aforesaid,  and  that  said  property  was  totally  destroyed, — 
that  is,  the  building  in  which  his  interest  was  $600,  and  the 
stock  in  which  his  interest  was  $1100,  and  the  tools  in  which 
his  interest  was  $100.  Doubtless  the  meaning  of  the  pleader 
would  have  been  plainer  had  he  averred  the  separate  value  of 
the  building,  the  stock  and  the  tools  at  the  time  the  property 
was  destroyed;  yet  we  do  not  regard  the  averments  contained 
in  the  declaration  as  a  substantial  departure  from  those  sug- 
gested. 
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It  is  next  contended,  that  the  declaration  is  insufficient  be- 
cause it  does  not  aver  that  the  loss  occurred  during  the  time 
the  policy  was  in  force.  The  declaration  avers  that  the  policy 
was  issued  December  6,  1875,  for  one  year,  and  that  the  loss 
occurred  on  the  19th  day  of  April,  1876.  It  is  true  it  is  not 
in  these  precise  words  averred  that  the  policy  was  in  force 
when  the  loss  occurred,  but  facts  are  set  out  which  show  affirm- 
atively that  it  was  in  force  at  that  time,  which  is  all  that  was 
required. 

The  next  objection  to  the  declaration  is,  that  the  notice  and 
proofs  of  loss  as  averred  in  the  declaration  did  not  disclose 
whether  there  was  any  other  insurance  on  the  property;  nor 
did  it  appear  that  the  notary  who  made  the  certificate  of  loss 
was  disinterested. 

The  declaration  averred,  in  express  terms,  that  there  was 
no  other  insurance  on  the  property,  and  this  obviated  the  ne- 
cessity of  a  statement  in  the  proof  of  loss  of  what  other  insur- 
ance had  been  made  on  the  property,  and  giving  copies  of  the 
written  portions  of  such  policies. 

It  is  true  the  declaration  does  not  aver  that  the  notary  be- 
fore whom  the  proofs  of  loss  were  made  was  disinterested,  but 
we  do  not  regard  that  as  a  substantial  defect  in  the  declaration. 
It  is  averred  in  the  declaration  that  proofs  of  loss  were  made 
out  before  a  notary  nearest  the  place  of  the  fire,  as  required 
by  the  policy.  If  the  notary  was  interested  in  the  loss,  or 
related  to  the  assured,  that  was  a  matter  to  be  established  by 
the  company  as  a  defence  to  a  recovery  on  the  trial. 

In  regard  to  the  assessment  of  damages  the  record  discloses 

no  error.     It  was  proven  that  the   property  described  in  the 

declaration  was  burned  on  the  19th  day  of  April,  1876;  that 

it  was  worth  $2900,  and  all  destroyed;  that  proof  of  loss  was 

delivered  to  the  agent  of  the  company  on  the  7th  day  of  June, 

1876.     This  proof,  in  connection  with  the  policy,  which  was 

read  in  evidence,  was  sufficient  to  authorize  the  judgment. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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The  Cairo  and  Yincennes  Eailroad  Company 

v. 
The  People  of  the  State  of  Illinois. 

1.  Streets — municipal  corporation  has  full  control.  Under  the  statute,  cities 
are  given  exclusive  control  of  all  streets  and  alleys  within  their  corporate 
limits.  The  fee  of  the  streets  is  in  the  corporation,  and  its  dominion  over  them 
is  as  absolute  as  that  of  the  owner  of  other  lands. 

2.  Same— control  of  city  council  over  railroad  tracks  in  streets.  Under  the  27th 
clause  of  sec.  62  of  art.  5  of  the  act  of  1872,  to  incorporate  cities  and  villages, 
the  whole  subject  of  the  control  of  railroads  in  streets  is  committed  to  the  local 
government  of  such  cities  and  villages.  They  are  empowered  to  enforce  police 
regulations  as  to  the  running  of  trains  to  secure  protection  to  persons  and 
property,  and  to  compel  such  railroad  companies  to  raise  or  lower  their  tracks 
so  as  to  conform  to  any  grade  which  may  at  any  time  be  established,  and  when 
such  tracks  run  lengthwise  of  any  street,  alley  or  highway,  to  keep  the  same 
on  a  level  with  the  street  surface. 

3.  Chancery — jurisdiction— control  of  railroad  track  in  streets.  A  court  of 
chancery  will  not  assume  jurisdiction  to  control  the  use  of  a  street  in  an  incor- 
porated city  by  a  railroad  company,  or  the  manner  in  which  the  track  is  laid, 
or  in  which  the  business  of  the  road  is  operated  thereon,  for  the  reason  that 
this  power  is  conferred  by  law  upon  the  corporate  authorities  of  the  city,  and 
the  courts  can  not  supervise  the  exercise  of  such  power  at  the  suit  of  the 
people. 

4.  If  an  individual  is  injuriously  affected  by  the  exercise  of  unwarrantable 
powers  by  a  city  council  destructive  of  its  property  or  health,  he  may  invoke 
the  aid  of  a  court  of  chancery  for  redress.  But  this  is  no  concern  of  the  gen- 
eral public. 

Appeal  from  the  Circuit  Court  of  Alexander  county ;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

This  was  a  bill  in  chancery,  exhibited  in  the  name  of  the 
People  of  the  State  of  Illinois  against  the  Cairo  and  Yin- 
cennes  Eailroad  Company,  for  an  injunction  to  restrain  that 
company  from  operating  its  railroad  on  certain  streets  in  the 
city  of  Cairo,  in  violation  of  the  ordinances  of  the  city  under 
which  it  obtained  leave  to  construct  and  operate  its  road  within 
the  limits  of  the  city. 
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By  way  of  recitals  in  the  bill  it  is  shown  the  city  of  Cairo 
is  regularly  laid  out  and  platted  into  lots,  blocks  and  streets, 
named  and  numbered,  and  that  the  city  was  incorporated  un- 
der an  act  of  the  General  Assembly  approved  February,  1867, 
and  in  1873  it  became  incorporated  under  the  general  law  in 
relation  to  cities  and  villages.  It  is  alleged,  that  on  the  16th 
day  of  April,  1869,  the  city  council,  under  the  power  conferred 
by  its  charter  and  amendments  thereto,  passed  an  ordinance, 
by  which  the  city  granted  to  the  Cairo  and  Vincennes  Railroad 
Company  the  "  right  of  way  over  and  along  Commercial  avenue 
and  St.  Charles  street  and  across  Levee  street,"  with  the  privi- 
lege to  lay  down  and  operate  a  single  or  double  line  of  rails 
and  no  more,  on  the  streets  named,  but  upon  conditions  to  be 
observed  by  the  railroad  company  as  set  forth  in  the  ordinance, 
as  to  the  grade  of  the  streets  and  as  to  the  manner  of  laying 
the  track  so  as  to  secure  the  free  use  of  the  public  streets  to 
the  public;  and  upon  the  further  condition  that  such  regula- 
tions may  be  imposed,  and  enforced  by  appropriate  penalties, 
by  the  city  council  upon  the  company,  as  to  the  use  of  the 
track  in  such  streets  as  will  restrict  the  speed  of  the  cars  and 
prevent  the  storage  of  cars  and  other  permanent  obstructions 
on  the  track  as  will  protect  the  public  in  the  safe  and  conve- 
nient use  of  the  street. 

In  January,  1873,  long  after  the  passage  of  the  ordinance, 
the  railroad  company  constructed  its  railroad  tracks,  switches 
and  turn-outs  on  Commercial  avenue  from  Forty-second  to 
Second  street,  which,  it  is  charged,  was  in  plain  and  palpable 
violation  of  the  ordinance  from  Twentieth  to  Second  street  in 
constructing  the  tracks  on  the  natural  surface  without  first 
bringing  the  street  to  grade,  as  was  its  duty  under  the  ordi- 
nance, thereby  rendering  the  street  dangerous  to  the  public. 
It  is  also  charged,  the  company,  instead  of  using  the  tracks  so 
laid  as  a  mere  right  of  way  to  and  from  the  depot  and  switches, 
as  contemplated  in  the  passage  of  the  ordinance,  in  defiance 
of  public  right  are  using  such  street  as  a  place  for  loading  and 
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unloading  cars,  for  making  up  trains  and  switching  cars,  and 
for  standing  cars  thereon  after  being  loaded. 

On  the  17th  day  of  February,  1873,  the  city  council  passed 
another  ordinance,  in  which  it  was  recited  that  whereas  a 
"literal  compliance"  with  the  ordinance  of  1869  was  "found 
to  be  impracticable;"  and  then  provided,  the  laying  of  the 
rails  on  ties  of  the  ordinary  thickness,  to  be  placed  on  the  sur- 
face of  the  ground  as  then  existing  below  Twentieth  street, 
except  at  street  intersections,  where  the  ties  shall  be  lowered 
so  as  to  reduce  the  level  of  the  rails  to  the  grade  of  the  street, 
shall  be  deemed  and  considered  by  the  city  council  as  a  virtual 
compliance  with  the  conditions  of  the  former  ordinance,  so  far  as 
laying  the  rails  below  Twentieth  street  is  concerned ;  provided, 
however,  the  company  would  plank  and  ballast  the  track  in 
the  manner  prescribed,  and  so  keep  the  same  "as,  in  the  opin- 
ion of  the  committee  on  streets  for  the  time  being,  will  afford 
safe  and  easy  crossing  over  said  track  and  permit  the  use  by 
the  public  without  unreasonable  interruption." 

Allegations  of  the  bill  are,  that  the  laying  of  the  track  by 
the  railroad  company  is  in  violation  of  the  provisions  of  both 
ordinances,  but  how  or  in  what  manner  it  contravenes  any 
provision  of  the  last  ordinance  is  not  stated.  The  ordinance 
of  February  17,  1873,  was  adopted  after  the  city  of  Cairo 
became  incorporated  under  the  general  incorporation  act  in 
regard  to  cities  and  villages,  and  it  is  charged  it  was  in  vio- 
lation of  section  9  of  article  6  of  that  act,  because  it  was  not 
adopted  on  the  petition  of  owners  of  lands  and  lots  fronting  on 
the  street. 

The  relief  sought  is  that  the  railroad  company  and  its  em- 
ployees may  be  enjoined  from  using  Commercial  avenue  for 
loading  and  unloading  cars,  from  making  up  trains  thereon, 
and  from  using  the  track  in  any  other  way  and  for  any  other 
purpose  than  the  transit  of  cars  and  trains  over  such  tracks  to 
and  from  their  depot  and  grounds,  and  from  switching  cars 
and   trains  on   the  avenue,  and   from  making  any  use  of  the 
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track  in  any  way  to  hinder  the  public  in  the  proper  enjoy- 
ment of  the  avenue. 

On  the  final  hearing,  among  other  things  the  court  found 
that  the  railroad  company,  under  the  ordinances  of  the  city, 
had  the  right  and  privilege  to  lay  down  a  single  or  double 
line  of  rails  on  Commercial  avenue,  and  no  more,  to  the  depot 
and  grounds  of  the  company  wherever  located,  subject  to  such 
reasonable  rules  and  regulations  as  the  city  has  heretofore  or 
may  hereafter  impose. 

The  court  then  decreed  that  defendant  be  perpetually  en- 
joined from  making  up  trains  and  switching  cars  on  Com- 
mercial avenue  except  as  in  the  decree  provided;  and  decrees 
further,  that  the  tracks  or  lines  of  rails  of  defendant  on  Com- 
mercial avenue  between  Second  and  Twentieth  streets,  as  now 
klaid,  constructed  and  operated,  are  not  laid,  constructed  or 
operated  as  is  now  required  by  ordinance  of  the  city,  but  in 
open  violation,  and  are  public  nuisances,  and  orders  and  de- 
crees that  defendant  shall  lay,  construct  and  repair  such  track 
or  tracks  or  lines  of  rails  so  as  to  comply  and  be  in  accordance 
with  the  provisions  of  sections  7  and  8  of  chapter  15  of  an 
ordinance  of  the  city,  entitled  "An  ordinance  revising  and 
consolidating  the  general  ordinances  of  the  city  of  Cairo ;" 
and  in  case  of  the  failure  of  defendant  to  comply  with  the 
decree  of  the  court  as  to  the  construction  of  its  tracks  on 
Commercial  avenue  between  Second  and  Twentieth  streets  by  a 
day  named,  the  sheriff  of  the  county  should  remove  and  abate 

I  such  nuisance  at  the  costs  of  defendant.  All  switches,  switch 
gates,  side-tracks  and  turn-outs  of  defendant  on  this  avenue  be- 
tween Second  street  and  the  northerly  line  of  Twentieth  street, 
as  now  laid  and  used,  except  such  as  are  necessary  in  order  to 
get  from  such  avenue  to  the  depot  grounds,  are  declared  to  be 
nuisances,  and  defendant  is  ordered  to  abate  them  by  a  day 
named,  and  in  default  thereof  the  sheriff  of  the  county  is  to 
abate  the  same.  And  further  decrees,  that  all  switches  and 
turn-outs  that  may  be  constructed  and  used  by  defendant  on 
that  portion  of  Commercial  avenue   in  order  to  get  to  and 
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"within  its  depot  grounds,  must  be  constructed  and  used  as  a 
mere  means  of  transit  for  trains  and  locomotives,  so  as  not  to 
interfere  with  the  ordinary  use  of  that  portion  of  the  avenue 
by  the  public  as  a  highway. 

The  case  comes  to  this  court  on  the  appeal  of  defendant, 
but  complainants  have  availed  of  their  privilege  under  the 
statute,  and  assigned  cross-errors. 

Mr.  Samuel  P.  Wheeler,  for  the  appellant. 
Messrs.  Linegar  &  Lansden,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Numerous  questions  have  been  raised  on  this  record,  but  in 
the  view  taken  it  will  not  be  necessary  to  discuss  all  of  them. 

It  is  not  perceived  how  a  court  of  chancery  can  obtain  ju- 
risdiction to  decree  any  relief  on  the  facts  disclosed  by  this 
record.  Under  our  statute  cities  are  given  exclusive  control 
of  all  streets  and  alleys  within  the  corporate  limits.  The  fee 
of  the  streets  is  in  the  corporation,  and  the  dominion  over 
them  is  as  absolute  as  that  of  the  owner  of  other  lands. 

Under  enabling  ordinances  the  railroad  company  constructed 
its  tracks  in  certain  streets  without  objection  from  the  cor- 
porate authorities  of  the  city,  so  far  as  this  record  discloses. 
By  the  27th  clause  of  section  62,  article  5,  of  the  act  of  1872, 
to  incorporate  cities  and  villages,  the  whole  subject  of  the 
control  of  railroads  in  streets  is  committed  to  the  local  gov- 
ernment of  such  cities  and  villages.  Power  is  given  to  en- 
force police  regulations  as  to  the  running  of  trains  to  secure 
protection  to  persons  and  property,  and  to  compel  such  rail- 
road companies  to  raise  or  lower  their  tracks  so  as  to  conform 
to  any  grade  which  may  at  any  time  be  established,  and  when 
such  tracks  run  lengthwise  of  any  street,  alley  or  highway,  to 
keep  the  tracks  on  a  level  with  the  street  surface,  so  that  such 
tracks  may  be  crossed  at  any  place  on  such  streets.  Besides 
this  general  grant  of  power  from  the  General  Assembly,  the 
city,  in  this  case,  reserved  to  itself  in  express  terms  the  right 
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it  no  doubt  would  have  had  without  any  reservation,  to  im- 
pose regulations,  and  enforce  the  same  by  appropriate  penal- 
ties as  to  the  use  of  the  tracks  in  such  manner  as  will  restrict 
the  speed  of  cars  thereon  to  a  safe  and  reasonable  rate,  and 
prevent  the  storage  of  cars  and  maintenance  of  other  perma- 
nent obstructions  upon  such  tracks,  and  as  will  generally  pro- 
tect the   public  in   the  safe  and   convenient  use  of  the  street. 

These  are  corporate  functions  which  city  councils  are  fully 
authorized  to  exercise  within  the  limits  of  municipalities,  and 
how  can  a  court  of  chancery  assume  jurisdiction  to  perform 
them  ?  What  the  court  has  undertaken  to  do  by  its  decree 
in  this  case,  is  simply  what  the  General  Assembly  has  author- 
ized the  corporate  authorities  of  the  city  to  do,  viz :  to  con- 
trol the  operation  of  railways  in  the  streets  of  the  city.  It 
has  declared  the  tracks  laid  by  defendant  in  Commercial  avenue 
are  not  laid  in  conformity  with  the  ordinances  of  the  city 
granting  the  privilege,  and  has  required  defendant  to  re-lay 
its  railroad  track  in  accordance  with  the  provisions  of  another 
general  ordinance  enacted  since  its  tracks  were  laid  under  the 
license  given  by  former  ordinances. 

Clearly  these  are  all  matters  Avithin  the  jurisdiction  of  the 
city  council,  and  whence  is  the  authority  of  a  court  of  chan- 
cery to  perform  them  to  the  exclusion  of  the  control  of  the 
corporate  authorities  of  the  city?  If  a  court  of  chancery 
takes  jurisdiction  to  control  the  general  management  of  rail- 
ways in  streets  of  cities,  fixing  grades  for  the  tracks,  regu- 
lating speed  of  trains,  and  other  matters, — it  is  plain  the 
corporate  authorities  must  cease  to  act,  or  there  would  be  a 
conflict  of  authority.  Such  powers  can  be  referred  to  no 
general  head  of  equity  jurisdiction.  Under  the  ordinance  of 
1873  the  ties  and  track  of  defendant's  railroad  are  to  be  so 
laid  and  maintained  as,  in  the  opinion  of  the  committee  on 
streets  for  the  time  being,  will  aiford  safe  and  easy  crossing 
over  such  tracks,  and  permit  the  use  of  the  same  by  the  pub- 
lic without  unreasonable  interruption.  What  will  constitute 
proper  and  reasonable  grades  for  streets  so  as  to  render  them 
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safe  and  convenient  for  the  use  of  the  public,  are  matters 
within  the  exclusive  determination  of  the  city  council;  and 
certainly  a  court  of  chancery  has  no  means  of  ascertaining 
when  the  track  of  defendant's  road  in  the  street  in  question 
is  so  constructed  as  will,  in  the  opinion  of  the  committee  on 
streets  and  alleys,  be  safe  and  convenient  for  the  use  of  the 
public.  Obviously  it  is  with  the  city  council  to  determine 
whether  the  track  of  defendant's  railroad  has  been  laid  in  con- 
formity with  the  provisions  of  the  ordinances  previously  en- 
acted ;  and  if  the  corporate  authorities,  to  whom  such  matters 
are  committed  by  general  law,  are  satisfied  with  the  manner 
in  which  the  track  is  laid,  we  are  not  aware  of  any  power 
that  exists  in  the  courts  to  supervise  their  discretion  in  such 
affairs. 

Individuals  injuriously  aifected  by  the  exercise  of  unwar- 
rantable powers  by  the  city  council  destructive  of  their  prop- 
erty or  health,  might  invoke  the  aid  of  a  court  of  chancery 
for  redress.  But  that  is  not  the  case  here.  Neither  the  cor- 
poration nor  individual  citizens  are  complaining  that  defend- 
ant has  not  complied  with  the  ordinances  granting  the 
privilege  to  construct  and  operate  its  railroad  in  certain 
streets  of  the  city ;  and  we  are  not  advised  it  is  any  concern 
of  the  public  at  large  that  may  be  relieved  against  in  a  suit 
by  the  people  in  a  court  of  chancery. 

All  matters  of  which  complaint  is  made  may  be  redressed 
by  action  of  the  city  council,  and  its  orders  in  the  premises 
may  be  enforced  by  appropriate  penalties.  There  can,  there- 
fore, be  no  warrant  for  the  interference  of  a  court  of  chancery. 

The  decree  will  be  reversed  and  bill  dismissed. 

Decree  reversed. 


1879.]         County  of  Pope  et  al.  v.  Sloan  et  al.  177 

Briefs  for  the  Appellants  and  the  Appellees. 

The  County  of  Pope  et  al. 

v. 

Wesley  Sloan  et  al. 

Taxation  by  counties  to  pay  debts  existing  at  the  adoption  of  the  constitution 
of  1870 — constitutional  law.  Under  the  provision  of  the  constitution  of  1870, 
that  "County  authorities  shall  never  assess  taxes  the  aggregate  of  which 
shall  exceed  75  cents  per  $100  valuation,  except  for  the  payment  of  indebt- 
edness existing  at  the  adoption  of  this  constitution,  unless  submitted  to  a 
vote  of  the  people  of  the  county,"  the  power  to  make  such  assessment  in  ex- 
cess of  the  75  cents  on  the  $100  valuation,  for  the  purpose  indicated,  is  not 
exhausted  merely  because  an  assessment  of  that  character  sufficient  to  pay 
all  indebtedness  existing  at  the  adoption  of  the  constitution  has  already  been 
made,  but  such  portion  of  the  taxes  arising  therefrom  improperly  diverted  by 
the  county  authorities  to  other  purposes  so  as  to  leave  some  of  such  indebted- 
ness still  unpaid.  So  long  as  any  of  the  indebtedness  so  provided  for  in  the 
constitution  shall  remain  unpaid,  the  power  of  taxation  for  its  payment,  in 
excess  of  the  75  cents,  will  continue.  If  the  fund  already  raised  for  the  pur- 
pose has  been  wrongfully  diverted  to  other  purposes,  the  only  remedy  is 
against  those  guilty  of  the  wrong-doing, — the  creditors  of  the  county  are  not 
to  suffer  thereby. 

Appeal  from  the  Circuit  Court  of  Pope  county;  the  Hon. 
John  Dougherty,  Judge,  presiding. 

Messrs.  Morris  &  Boyer,  Mr.  Thomas  H.  Clark,  and 
Mr.  W.  Y.  Eldredge,  for  the  appellants,  argued  that  the 
power  of  the  county,  under  the  constitutional  limitation,  to 
levy  taxes  to  pay  indebtedness  existing  at  the  adoption  of  the 
present  constitution,  was  not  exhausted  merely  by  the  levy 
and  collection  of  a  tax  sufficient  for  that  purpose,  but  di- 
verted by  the  county  authorities  to  other  purposes.  Counsel 
insisted  the  power  continued  until  there  was  a  proper  appli- 
cation of  the  tax  levied  in  satisfaction  of  the  indebtedness. 

Mr.  Wesley  Sloan,  for  the  appellees  : 

The  8th  section  of  the  9th  article  of  the  constitution  confers 
upon  county  authorities  of  counties  in  debt  at  the  adoption 
of  the  constitution,  a  power  to  assess  taxes  for  the  payment 
12—92  III. 
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of  such  indebtedness.  The  amount  of  county  indebtedness 
existing  at  the  adoption  of  the  constitution  is  the  limitation 
and  extent  of  that  power,  and  county  authorities  have  no 
right  to  exceed  it.  To  assess  taxes  under  the  given  power 
for  a  greater  amount  than  the  indebtedness  existing  at  the 
adoption  of  the  constitution  would,  to  that  extent,  be  a  void 
assessment,  as  much  so  as  a  conveyance  not  authorized  by 
the  power  is  a  void  conveyance.  See  Welch  v.  Louis  et  al. 
31  111.  457. 

The  full  amount  of  the  county  indebtedness  existing  at  the 
adoption  of  the  constitution,  and  even  $20,000  more  than  that 
amount,  had  been  collected  and  paid  by  the  people  of  the 
county  before  the  making  of  the  special  assessment  now  com- 
plained of.  Consequently  the  object  of  the  power  had  been 
accomplished,  and  the  power  itself  thereupon  ceased.  Smith 
v.  Taylor,  21  111.  303. 

The  throwing  together  of  the  taxes  assessed  for  general 
county  purposes,  and  the  taxes  assessed  to  pay  county  indebt- 
edness, and  using  them  promiscuously,  as  well  for  the  pay- 
ment of  the  current  expenditures  of  the  county  as  for  the 
payment  of  the  county  indebtedness,  and  thus  diverting  the 
special  tax  from  its  legitimate  purpose,  was  contrary  to  law. 
Kev.  Stat.  1874,  p.  309,  sees.  39,  383,  208. 

It  is  urged  that  the  collector  was  bound  to  take  county  or- 
ders in  payment  of  the  special  tax.  We  think  he  should  have 
required  payment  of  the  special  tax  in  money  and  in  county 
orders  outstanding  at  the  adoption  of  the  constitution.  If 
this  had  been  done  this  county  indebtedness  would  have  been 
long  since  paid;  but  be  that  as  it  may,  the  special  tax,  how- 
ever paid,  should  have  been  kept  separate  and  applied  to  the 
purpose  for  which  it  was  assessed. 

The  assessment  of  1877,  which  is  sought  to  be  restrained, 
is  based  upon  the  theory  that  although  the  entire  amount,  and 
$20,000  more  than  the  entire  amount,  of  said  county  indebt- 
edness has  been  collected  from  the  tax-payers  of  the  county, 
still,  as  there  is  $8000  of  this  indebtedness  remaining  unpaid, 
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the  county  authorities  had  the  right  to  make  the  assessment 
of  the  special  tax  at  the  said  September  term,  1877.  If  this 
be  so,  they  may  keep  this  $8000  unpaid  for  the  next  decade 
or  longer,  as  has  evidently  been  done  for  the  last  three  years, 
as  a  pretext  for  continuing  the  assessment  of  the  special  tax, 
and  applying  the  proceeds  to  general  county  purposes,  in  utter 
disregard  and  contempt  of  the  8th  section  of  the  9th  article 
of  the  constitution. 

The  power  conferred  by  the  constitution  upon  the  county 
authorities  to  assess  the  special  tax  having  been  exhausted, 
the  validity  of  the  unpaid  $8000  is  not  affected  thereby,  as  it 
is  indifferent  to  the  holders  thereof  how  the  money  to  pay 
them  is  raised,  so  they  are  paid;  and  why  have  they  been  and 
why  do  they  remain  idle? 

If  the  assessment  of  $1  on  the  $100  valuation  to  pay  county 
indebtedness  made  at  the  September  term,  1877,  of  the  county 
board  is  unauthorized  by  law,  then  chancery  has  jurisdiction 
to  restrain  its  collection.  Drake  et  al.  v.  Phillips  et  al.  40  111. 
388;  Veeley  v.  Thompson  et  al.  44  id.  9;  Town  of  Lebanon  et  al. 
v.  Ohio  and  Mississippi  Ry.  Co.  77  id.  539 ;  National  Bank  of 
Shawneetown  v.  Cook  et  al.  77  id.  622. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  to  enjoin  the  collector  of  Pope 
county  from  collecting  a  special  tax  of  $1  on  each  $100  valua- 
tion of  property  of  said  county  ordered  by  the  county  board 
at  its  September  term,  1877,  to  be  extended  against  the  tax- 
able property  of  the  county  for  the  year  1877,  for  paying  in- 
debtedness of  the  county  existing  at  the  time  of  the  adoption 
of  the  present  constitution,  on  the  ground  that  the  tax  is  un- 
constitutional and  unauthorized  by  law.  The  court  below 
overruled  a  demurrer  to  the  bill,  and  the  defendants  standing 
by  their  demurrer,  there  was  a  decree  of  the  relief  prayed. 
The  defendants  appealed  to  this  court. 

Section  8,  article  9,  of  the  constitution  of  1870,  provides 
as  follows :  "  County  authorities  shall  never  assess  taxes  the 
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aggregate  of  which  shall  exceed  75  cents  per  $100  valuation, 
except  for  the  payment  of  indebtedness  existing  at  the  adop- 
tion of  this  constitution,  unless  submitted  to  a  vote  of  the 
people  of  the  county." 

It  appears  from  the  showing  of  the  bill  that  the  indebted- 
ness of  Pope  county,  at  the  adoption  of  the  constitution  of 
1870,  did  not  exceeol  $30,000,  and  was  about  $28,000;  that 
after  the  adoption  of  the  constitution,  the  county  board  of  the 
county  during  the  years  1870,  1871,  1872,  1874,  1875  and 
1876,  in  addition  to  the  taxes  assessed  for  county  purposes,  also 
assessed  for  those  years  for  the  purpose  of  paying  county  indebt- 
edness existing  at  the  time  of  the  adoption  of  the  constitution 
the  aggregate  sum  of  $56,957.54,  from  which,  deducting  $6500 
for  delinquent  taxes,  commissions,  etc.,  left  a  balance  of  $50,- 
457.54,  which  was  assessed  and  collected  to  pay  such  county 
indebtedness,  being  upwards  of  $20,000  more  than  the  whole 
amount  of  such  county  indebtedness;  that  the  amount  of 
$8000  of  this  county  indebtedness  still  remains  unpaid,  and 
$28,457.54  of  the  tax  collected  to  pay  such  indebtedness  has 
been  diverted  from  its  purpose  and  used  for  general  county 
purposes  unconstitutionally  and  without  authority  of  law ; 
that  the  county  board,  at  its  September  term,  1877,  assessed 
75  cents  on  the  $100  valuation  for  county  purposes,  and  $1 
on  the  $100  valuation  to  pay  county  indebtedness  existing  at 
the  adoption  of  the  constitution,  said  special  tax  amounting 
to  $13,109.53.  The  bill  alleges  that  it  is  unauthorized  by  law, 
and  that  its  payment  will  be  enforced  by  the  county  collector, 
unless  restrained  by  the  court. 

The  claim  of  the  bill  is,  that  when  the  county  authorities 
have  once  exercised  the  power  to  assess  a  tax  in  addition  to  the 
75  cents  on  the  $100  valuation,  to  pay  off  county  indebtedness 
existing  at  the  time  of  the  adoption  of  the  constitution,  and  have 
assessed  taxes  to  the  full  amount  of  such  indebtedness,  and 
the  same  have  been  paid  by  the  tax-payers,  then  such  power 
of  assessment  becomes  exhausted,  and  can  not  be  exercised 
afterward,   even   though   such   taxes   may   have  been   by  the 
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county  authorities  diverted  from  and  not  applied  to  the  pur- 
pose for  which  they  were  assessed  and  collected. 

We  are  unable  to  concur  in  this  view.  So  long  as  there  be 
county  indebtedness  which  was  existing  at  the  time  of  the 
adoption  of  the  constitution,  there  may  be  exercised  this  power 
to  assess  a  tax  in  addition  to  75  cents  on  the  $100  valuation, 
for  the  purpose  of  the  payment  of  such  indebtedness. 

Any  former  attempt  at  payment  by  the  county  authorities, 
in  the  assessment  and  collection  of  a  sufficient  amount  of  taxes 
therefor,  accomplishes  nothing  in  the  way  of  payment,  if  the 
taxes  after  being  collected  are  misappropriated  to  some  other 
purpose.  The  creditor  of  the  county  is  entitled  to  payment, 
and  is  not  obliged  to  accept  anything  short,  such  as  the  assess- 
ment and  collection  of  taxes  for  the  purpose  of  his  payment. 
He  has  no  dealing  with  the  tax-payers,  and  if  the  latter  suffer 
wrong  in  the  misappropriation  of  the  taxes  collected  from 
them  to  pay  county  indebtedness,  the  only  remedy  is  against 
those  guilty  of  the  wrong-doing.  The  tax-payers,  and  not 
the  public  creditors,  must  bear  the  loss  and  inconvenience 
from  the  wrongful  diversion  by  county  officials  of  taxes  col- 
lected. 

The  proceeding  sought  to  be  enjoined  is  in  the  interest  of 
creditors  of  the  county  to  raise  the  means  for  their  payment, 
and  it  should  not  be  defeated  because  of  the  misappropriation 
by  county  officials  of  former  taxes  which  had  been  collected 
for  this  same  purpose. 

Being  of  opinion  the  demurrer  should  have  been  sustained 
to  the  bill,  the  decree  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  herewith. 

Decree  reversed. 
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Harmon  R.  Fuller 

v. 

The  People  of  the  State  of  Illinois. 

1.  Indictment — possession  of  obscene  picture.  A  count  in  an  indictment 
charging  that  the  defendant,  on,  etc.,  unlawfully  did  have  in  his  possession  a 
certain  obscene  and  indecent  drawing,  is  sufficiently  certain,  and  good,  without 
describing  in  what  the  obscenity  consists.    So  in  respect  to  an  indecent  picture. 

2.  Same — sufficiency  of  indictment.  A  count  in  an  indictment  which  sub- 
stantially follows  the  language  of  the  statute  creating  the  offence  charged,  is 
sufficiently  certain. 

3.  Constitutional  law — expressing  subject  in  title.  The  general  purpose  of 
the  constitutional  provision  that  no  act  shall  embrace  more  than  one  subject, 
which  must  be  expressed  in  the  title,  is  accomplished  when  a  law  has  but  one 
general  object,  which  is  fairly  indicated  by  its  title. 

4.  Same — title  of  act  in  respect  to  obscene  pictures.  The  title  of  the  act  "for 
the  suppression  of  the  trade  in  and  circulation  of  obscene  literature,  illustra- 
tions, advertisements,  and  articles  of  indecent  or  immoral  use,"  etc.,  is  broad 
enough  to  embrace  a  section  making  it  criminal  for  a  person  to  have  in  his 
possession  any  obscene  and  indecent  picture  or  drawing. 

5.  The  title  to  the  Criminal  Code  of  1874,  "An  act  to  revise  the  law  in  rela- 
tion to  criminal  jurisprudence,"  is  not  liable  to  any  constitutional  objection 
by  reason  of  its  generality. 

Writ  of  Error  to  the  Circuit  Court  of  Crawford  county; 
the  Hon.  James  C.  Allen,  Judge,  presiding. 

Messrs.  Callahan  &  Jones,  for  the  plaintiff  in  error,  con- 
tended that  the  subject  of  the  act  of  May  3,  1873,  now  con- 
tained in  sections  223  and  224  of  the  Criminal  Code,  (Rev. 
Stat.  1874,)  was  the  suppression  of  the  trade  in  and  circulation 
of  obscene  literature,  etc.,  and  was  not  comprehensive  enough 
to  embrace  the  having  in  possession  of  an  obscene  picture. 

The  second  and  fourth  counts  should  have  been  quashed, 
because  they  contained  no  description  of  the  "  obscene  and 
indecent  drawing"  or  picture  therein  mentioned,  informing 
the  defendant  which  or  what  one  of  the  many  drawings  in  his 
possession  was  complained  of,  or  in  what  the  obscenity  or  in- 
decency  thereof  is   alleged   to  consist,  and  because  it  is  not 
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alleged  to  be  a  drawing  of  any  article  or  instrument  of  inde- 
cent or  immoral  use,  and  because,  in  the  fourth  count,  the 
defendant  is  charged  with  having  in  his  possession  "an  obscene 
and  indecent  picture,"  while  the  statute  only  prohibits  "stereo- 
scopic pictures"  of  that  character. 

Counsel  also  contended  that  the  evidence  was  not  sufficient 
to  warrant  a  conviction  for  sending  the  drawing  to  the  party 
named  in  the  indictment. 

Mr.  Jas.  K.  Eds  all,  Attorney  General,  for  the  People : 

Section  223,  as  it  now  stands,  was  enacted  by  the  act  ap- 
proved March  27,  1874,  entitled  "An  act  to  revise  the  law  in 
relation  to  criminal  jurisprudence,"  and  is  clearly  embraced 
within  the  title  of  that  act.  It  is,  therefore,  unnecessary  to 
examine  the  title  of  any  former  act  in  which  its  provisions 
may  have  been  wholly  or  in  part  contained. 

The  indictment  was  sufficient.  The  second  and  fourth 
counts  charge  the  offense  in  the  precise  language  of  the  statute. 
This  was  sufficient.  Rev.  Stat.  1874,  p.  408,  sec.  408;  War- 
riner  v.  The  People,  74  111.  346;  MeCuteheon  v.  The  People, 
69  id.  601. 

As  to  the  second,  third  and  fourth  counts,  it  is  not  material 
whether  Mary  McKibben  actually  received  and  saw  the  pic- 
ture. The  plaintiff  in  error  is  shown  to  have  had  the  same  in 
his  possession  and  to  have  shown  it  to  several  of  the  witnesses, 
and  to  have  mailed  it  to  this  lady. 

Where  the  proof  sustains  one  good  count,  it  is  sufficient  to 
support  a  conviction  upon  a  general  verdict  of  guilty.  Hiner 
V.  The  People,  34  111.  297. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Plaintiff  in  error  was  tried  and  found  guilty,  by  the  petit 
jury  in  the  court  below,  and  adjudged  by  the  court  to  pay  a 
fine  of  $100  and  the  costs  of  suit  for  a  violation  of  §  223  of  the 
Criminal  Code.     (Chap.  38,  Rev.  Stat.  1874,  p.  386.) 
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The  indictment  contains  four  counts.  It  is  charged  in  the 
first  count  "that  the  defendant,  on  the  loth  day  of  April, 
A.  D.  1878,  at  and  in  the  county  aforesaid,  being  a  scandalous 
and  evil  disposed  person,  and  devising,  contriving  and  intend- 
ing as  well  the  morals  of  youth  as  of  divers  other  good  citizens 
of  this  our  State  to  debauch  and  corrupt,  and  to  raise  and  create 
in  the  minds  inordinate  and  lustful  desires,  did,  on  the  15th 
day  of  April  aforesaid,  in  the  year  A.  D.  1878  aforesaid,  in 
the  county  aforesaid,  unlawfully,  wickedly  and  scandalously 
present,  give  and  exhibit  to  one  Mary  E.  McKibben  a  certain 
lewd,  scandalous,  wicked  and  obscene  picture,  to-wit,  the  pic- 
ture representing  a  woman  in  an  obscene,  imprudent  and  in- 
decent posture,  with  her  privates  exposed  to  public  view,  to 
the  manifest  corruption  of  public  morals,  in  contempt  of  the 
people  and  the  law,  to  the  evil  example  of  all  persons  in  like 
case  offending,  contrary  to  the  form  of  the  statute,"  etc. 

The  second  count  charges  "that  the  said  Harmon  R.  Fuller, 
late  of  the  county,  etc.,  on,  etc.,  at,  etc.,  unlawfully  did  have 
in  his  possession  a  certain  obscene  and  indecent  drawing,  con- 
trary to  the  form  of  the  statute,"  etc. 

The  third  count  charges  that  "  the  said  Harmon  P.  Fuller, 
late  of  the  county,  etc.,  on,  etc.,  at,  etc.,  unlawfully  did  manu- 
facture, draw  and  expose  a  certain  obscene  and  indecent  pic- 
ture, representing  a  woman  in  an  obscene,  imprudent  and 
indecent  posture,  and  then  and  there  sending  the  said  picture 
to  Mary  E.  McKibben,  contrary  to  the  form  of  the  statute," 
etc. 

The  fourth  count  charges  that  "  the  defendant,  on,  etc.,  at, 
etc.,  unlawfully  did  have  in  his  possession  a  certain  obscene 
and  indecent  picture,  contrary  to  the  form  of  the  statute,"  etc. 

Plaintiff  in  error  moved  to  quash  the  second  and  fourth 
counts  of  the  indictment  before  he  was  put  upon  his  trial,  but 
the  court  overruled  this  motion,  and  plaintiff  in  error  excepted, 
and  this  ruling  is  now  urged  as  error  for  which  the  judgment 
should  be  reversed. 

We  are  of  opinion  that  the  counts  are  good.     They  substan- 
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tially  follow  the  language  of  the  statute  creating  the  offence, 
and  we  have  held,  in  analogous  cases,  nothing  more  is  neces- 
sary. MeCutcheon  v.  The  People,  69  111.  601 ;  Warriner  v. 
The  People,  74  id.  346;   Cole  v.  The  People,  84  id.  216. 

A  very  ingenious  objection  is  urged,  based  on  an  analysis 
of  the  several  acts  relating  to  obscene  books,  etc.,  passed  prior 
to  the  revision  of  1874,  that,  inasmuch  as  it  does  not  appear 
by  the  titles  to  any  of  those  acts  that  the  intent  was  to  prohibit 
the  mere  act  of  having  in  possession  obscene  drawings,  etc., 
any  provisions  to  that  effect  must  be  held  to  be  unconstitutional 
and  void.  It  is  in  particular  claimed  that  §  223  of  the  Crim- 
inal Code,  supra,  was  first  enacted  as  §  1  of  an  act  approved 
May  3,  1873,  the  title  whereof  was  "An  act  for  the  suppres- 
sion of  the  trade  in  and  circulation  of  obscene  literature,  illus- 
trations, advertisements,  and  articles  of  indecent  or  immoral 
use,  and  obscene  advertisements  of  patent  medicines  and  articles 
for  procuring  abortion, "  and  that  the  having  in  possession, 
without  intent  to  sell  or  give  away,  of  obscene  drawings  not 
being  within  the  scope  of  this  title,  can  not  be  held  to  be 
within  the  purview  of  the  act. 

The  constitution  (art.  4,  §  13,)  declares,  that  "no  act  here- 
after passed  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title;  but  if  any  subject  shall  be  em- 
braced in  any  act  which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not 
be  so  expressed."     *     *     * 

It  is  said  in  Cooley  on  Const.  Lim.  (1st  ed.)  p.  144,  sec.  2: 
"The  general  purpose  of  these  provisions  is  accomplished 
when  a  law  has  but  one  general  object,  which  is  fairly  indi- 
cated by  its  title.  To  require  every  end  and  means  necessary 
or  convenient  for  the  accomplishment  of  this  general  object  to 
be  provided  for  by  a  separate  act  relating  to  that  alone  would 
not  only  be  unreasonable,  but  would  actually  render  legislation 
impossible."     See,  also,  People  v.  Mahoney,  13  Mich.  495. 

"There  must  be  but  one  subject,  but  the  mode  in  which  the 
subject  is  treated,  or  the  reasons  which  influenced  the  legisla- 
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ture,  could  not  and  need  not  be  stated  in  the  title,  according 
to  the  letter  and  spirit  of  the  constitution. "  Sun  M.  Ins.  Co. 
v.  The  Mayor,  8  N.  Y.  (4  Selden,)  253.  See,  also,  Billings  v. 
Mayor,  68  K  Y.  (23  Sickles,)  413;  People  v.  ComW  of  Taxes, 
47  N.  Y.  (2  Sickles,)  501;  Neuendorf  v.  Duryea,  69  N.  Y. 
(24  Sickles,)  557. 

It  would  seem,  therefore,  that  prohibiting  the  having  in 
possession  might  be  regarded  as  one  of  the  means  convenient 
for  the  general  subject,  indicated  in  the  title,  of  "the  suppres- 
sion of  the  trade  in  and  circulation  of  obscene  literature;" 
but,  waiving  this,  §  223  of  the  'Criminal  Code,  supra,  was 
adopted  by  an  act  of  the  General  Assembly,  approved  March 
27,  1874,  as  a  part  of  the  revision  of  the  statutes,  and  in  com- 
mon with  all  the  other  sections  of  the  revised  Criminal  Code 
then  adopted,  under  the  title  of  "An  act  to  revise  the  law  in 
relation  to  criminal  jurisprudence."  This  title  is,  certainly, 
comprehensive  enough,  and  we  are  unable  to  say  that  it  is 
liable  to  any  constitutional  objection  by  reason  of  its  generality. 

The  only  remaining  objection  to  be  noticed  is,  that  the  evi- 
dence does  not  sustain  the  verdict.  The  statute  (§  223  of  the 
Criminal  Code,  supra,)  provides,  that  "whoever  *  *  * 
shall  have  in  his  possession,  with  or  without  intent  to  sell  or 
give  away,  any  obscene  and  indecent  *  *  *  drawing, 
*  *  *  or  shall  draw  and  expose  *  *  *  any  such 
article,  shall  be  confined  in  the  county  jail  not  more  than  six 
months,  or  be  fined  not  less  than  $100  nor  more  than  $1000," 
etc. 

Two  witnesses  swear  positively  that  plaintiff  in  error  had  in 
his  possession  a  picture,  identified  and  produced  before  the 
jury,  drawn  with  a  lead  pencil,  which,  from  its  description  as 
detailed  in  the  record,  was  grossly  obscene  and  indecent,  and 
that  plaintiif  in  error  told  them  he  was  going  to  send  it  to 
Mary  E.  McKibben.  Another  witness,  a  brother  of  Mary  E. 
McKibben,  testifies  that  he  received  a  letter  at  the  Heathville 
post  office,  addressed  to  Mary  E.  McKibben,  which  he  opened 
and   found  to   inclose  this   same   picture.     Another  witness, 
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having  some  knowledge  of  the  handwriting  of  plaintiff  in 
error,  gives  it  as  his  opinion  that  the  address  of  this  letter 
is  in  the  handwriting  of  the  plaintiff  in  error. 

The  only  contrary  evidence  is  that  of  the  father  of  plaintiff 
in  error.  He  thinks  the  witnesses  are  mistaken  in  saying  that 
the  picture  before  the  jury  was  exhibited  to  the  witnesses  by 
plaintiff  in  error  at  the  time  and  place  stated  by  them.  It  is 
impossible  to  say  the  jury  erred  in  paying  but  slight  heed  to 
this  evidence.  They  were  clearly  authorized  to  find  plaintiff 
in  error  guilty,  as  they  did. 

Assuming,  as  the  record  compels  us  to,  that  plaintiff  in  error 

is  guilty,  he  has  little  cause  to  complain.    For  such  conduct  as 

he  is  charged  with  there  is  no  rational  excuse,  and  even  the 

infliction  of  the  extreme  penalty  of  the  law  would  not  appear 

to  be  too  severe  punishment  for  it. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Ferdinand  F.  Rozier 

v. 

John  Williams. 

1.  Sale — without  change  of  possession,  fraudulent  as  to  creditors.  All  sales  of 
personal  property,  when  the  possession  is  permitted  to  remain  with  the  vendor, 
are  fraudulent  per  se,  and  void  as  to  creditors  and  subsequent  purchasers, 
unless  the  retaining  of  the  possession  be  consistent  with  the  deed  or  bill  of 
sale." 

2.  Appeal — trial  of  right  of  property.  The  statute  requiring  the  bond  to  be 
given  within  five  days  from  the  entry  of  judgment,  on  appeals  from  the 
trial  of  the  right  of  property  before  justices  of  the  peace,  is  mandatory.  If  the 
bond  is  not  given  within  that  time  the  superior  court  acquires  no  jurisdiction, 
and  can  not  try  the  appeal  except  by  consent  of  the  appellee. 

3.  Where  the  appeal  bond  in  such  a  case  is  not  filed  within  the  time  re- 
quired by  law,  the  appellate  court  should  dismiss  the  appeal  upon  the  appear- 
ance and  motion  of  the  appellee,  at  any  time  while  the  cause  remains  on  the 
docket;  and  his  right  to  have  the  same  dismissed  can  not  be  taken  away  or 
affected  by  any  rule  of  court. 
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4.  Practice — rules  of  court.  While  circuit  courts  and  other  courts  of 
record  have  undoubted  power  to  make  all  reasonable  rules  for  the  transaction 
of  the  business  before  them,  yet  their  rules  must  be  in  furtherance  of  law,  and 
not  in  contravention  of  it.  All  rules  of  court  must  be  subordinate  to  the  gen- 
eral laws  of  the  State,  and  such  as  are  not  are  binding  on  no  one.  Nor  is  it 
competent  for  such  courts  to  make  rules  whereby  they  may  obtain  jurisdiction 
of  a  cause  when  it  is  not  conferred  by  the  general  law. 

Appeal  from  the  City  Court  of  East  St.  Louis. 

Mr.  Charles  Conlon,  for  the  appellant. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  18th  of  July,  1874,  there  was  a  trial  of  the  right  of 
property  between  appellant  and  appellee,  before  J.  D.  Man- 
ners, Esq.,  of  the  City  Court  of  East  St.  Louis,  who  exercised 
the  functions  and  jurisdiction  of  a  justice  of  the  peace;  which 
trial  resulted  in  favor  of  appellant. 

The  property  in  controversy  was  two  horses,  a  wagon  and 
some  harness,  which  appellant  had  caused  to  be  attached  as 
the  property  of  one  George  W.  Julian,  and  appellee  claimed 
the  same  under  an  alleged  purchase  from  Julian.  On  the  17th 
of  August  following,  appellee  took  an  appeal  to  the  City  Court 
of  East  St.  Louis.  The  latter  court,  though  being  of  the 
same  name  as  the  court  from  which  the  appeal  was  taken,  is 
nevertheless  a  court  of  record,  having  concurrent  jurisdiction 
with  circuit  courts  in  cases  of  this  character. 

It  appears,  from  the  record,  that  on  the  third  Saturday  of 
the  April  term,  1877,  of  the  City  Court,  and  before  the  case 
was  called  for  trial,  appellant  by  his  counsel  appeared  in  open 
court,  and  filed  a  written  motion  to  dismiss  the  appeal,  be- 
cause it  was  not  taken  within  five  days  from  the  rendition  of 
the  judgment  by  the  justice, — which  motion  the  court  over- 
ruled, on  the  ground,  as  is  alleged  in  the  record,  it  was  not 
filed  in  apt  time;  to  which  ruling  of  the  court  appellant  by  his 
counsel  at  the  time  excepted.  Thereupon,  by  order  of  the 
court,  the  parties  proceeded  to  trial,  which  resulted  in  a  judg- 
for  appellee. 
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A  motion  for  a  new  trial  having  been  overruled,  appellant 
brings  the  record  to  this  court,  and  assigns  for  error: 

1.  The  verdict  of  the  jury  was  manifestly  against  the  law 
and  evidence  in  the  case. 

2.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

3.  The  court  erred  in  overruling  the  motion  to  dismiss  the 
appeal. 

The  evidence  clearly  shows  that  there  was  never  any  change 
of  the  possession  of  the  property  in  controversy  after  the 
alleged  purchase  by  appellee  from  Julian.  The  property  was 
in  the  possession  of  Julian  at  the  time  Rozier  claims  to  have 
purchased  it,  and  continued  in  his  possession  up  to  the  time 
it  was  attached.  It  has  been  the  settled  law  of  this  State, 
ever  since  the  case  of  Thornton  v.  Davenport,  1  Scam.  297,  that 
all  sales  of  chattels  where  the  possession  is  permitted  to  remain 
with  the  vendor  are  fraudulent  per  se,  and  void  as  to  creditors 
and  subsequent  purchasers,  unless  the  retaining  of  the  posses- 
sion be  consistent  with  the  deed.  There  was  no  provision  in 
the  bill  of  sale  from  Julian  to  appellee  authorizing  the  prop- 
erty to  remain  in  the  possession  of  Julian;  therefore  the  sale 
in  question  was,  under  the  laws  of  this  State,  fraudulent  as 
against  appellant's  attachment.  The  evidence  further  shows, 
that  the  law  of  Missouri,  where  appellee  claims  to  have  made 
the  purchase,  is  substantially  the  same  as  the  law  here. 

The  court  below  therefore  erred  in  not  giving  appellant  a 
new  trial.  The  court  also  erred  in  not  dismissing  the  appeal. 
Section  102  of  chapter  79,  Revised  Statutes  of  1874,  expressly 
provides,  that  in  cases  of  the  trial  of  the  right  of  property, 
where  an  appeal  is  desired,  the  appeal  bond  "shall  be  given 
within  five  days  from  the  time  of  entering  the  judgment." 
This  provision  of  the  statute  is  mandatory,  and  it  was  the  duty 
of  the  court  to  have  enforced  it  by  dismissing  the  appeal. 
There  is  nothing  in  the  record  to  show  that  appellant  in  any 
manner  submitted  himself  to  the  jurisdiction  of  the  court.  He 
merely  appeared  in  court  and  entered  his  motion  to  dismiss 
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the  appeal ;  and  the  right  to  do  so  at  any  time  while  the  cause 
was  on  the  docket  could  not  have  been  affected  by  any  rule 
of  court.  The  appeal  not  having  been  taken  within  the  time 
prescribed  by  law  the  court  acquired  no  jurisdiction  of  the 
case;  and  it  could  not  lawfully,  unless  by  consent  of  the  appel- 
lee, have  entered  any  order  in  it  except  to  dismiss  it. 

The  view  here  taken  is  fully  sustained  by  Kemper  v.  Town 
of  Waverly,  81  111.  278.  See,  also,  Darwin  et  al.  v.  Jones,  82 
111.  107. 

While  circuit  courts,  and  other  courts  of  record,  have  un- 
doubted power  to  make  all  reasonable  rules  for  the  transaction 
of  the  business  of  the  courts,  yet  their  rules  must  be  in  further- 
ance of  law,  and  not  in  contravention  of  it.  All  rules  of 
court  must  be  subordinate  to  the  general  laws  of  the  State, 
and  such  as  are  not  are  binding  on  no  one.  Nor  is  it  competent 
for  such  courts  to  make  rules  whereby  they  may  obtain  juris- 
diction of  a  cause,  where  it  is  not  conferred  by  the  general  law. 
Linnemeyer  v.  Miller  et  al.  70  111.  244 ;  Fisher  v.  National  Bank 
of  Commerce,  73  id.  34;  Hayward  v.  Ramsey,  74  id.  372; 
Benson  v.  Johnson,  90  id.  94. 

For  the  errors  indicated  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


William  Gravett  et  al. 

v. 

William  W.  Davis. 

Practice  in  Supreme  Court — appeals  from  Appellate  Court.  The  Supreme 
Court  in  appeals  from  the  Appellate  Court  is  prohibited  from  re-examining  ques- 
tions of  fact,  except  in  criminal  cases,  and  cases  involving  a  freehold,  or  a 
franchise,  or  the  validity  of  a  statute,  and  cases  in  chancery.  The  finding  of 
the  Appellate  Court,  except  in  the  cases  named,  is  final  as  to  all  controverted 
questions  of  fact. 
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Appeal  from  the  Appellate  Court  of  the  Fourth  District; 
the  Hon.  Tazewell  B.  Tanner,  presiding  Justice,  and  the 
Hon.  David  J.  Baker  and  Hon.  James  C.  Allen,  Justices. 

Mr.  Leslie  Durley,  and  Messrs.  Crebs  &  Conger,  for 
the  appellants. 

Messrs.  Bell  &  Green,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  assumpsit,  brought  in  the  White  cir- 
cuit court  by  Davis  against  Gravett  &  Woodward,  to  recover 
money  appellee  had  deposited  with  them  as  bankers.  At  the 
April  term,  1878,  of  that  court,  a  jury  was  waived  by  the 
parties  and  the  cause  was  tried  by  the  court  by  consent,  when 
the  court  found  for  plaintiff  and  rendered  a  judgment  in  favor 
of  him  for  $1216.05  and  the  costs  of  suit.  An  appeal  was 
prosecuted  to  the  Appellate  Court  for  the  Fourth  District,  and 
at  the  July  term,  1878,  the  judgment  of  the  circuit  court  was 
affirmed.  Defendants  thereupon  perfected  an  appeal  to  this 
court  and  have  assigned  errors  on  the  record. 

On  turning  to  the  record  we  find  it  presents  no  questions  of 
law,  but  simply  questions  of  fact  are  urged  for  a  reversal. 
Under  the  89th  section  of  the  Practice  act,  (Sess.  Laws  1877,  p. 
153,)  we  are,  on  appeals  from  the  Appellate  Court,  prohibited 
from  re-examining  questions  of  fact  except  in  criminal  cases, 
and  cases  involving  a  freehold,  or  a  franchise,  or  the  validity  of 
a  statute,  and  cases  in  chancery.  That  section  provides,  that 
"the  Supreme  Court  shall  re-examine  cases  brought  to  it  by 
appeal  or  writ  of  error  as  to  questions  of  law  only,  and  no  as- 
signment of  error  shall  be  allowed  which  shall  call  in  question 
the  determination  of  the  inferior  or  Appellate  Court  upon 
questions  of  controverted  fact  in  any  case,  excepting  those 
enumerated  in  the  preceding  section."  The  excepted  cases  are 
those  we  have  above  enumerated. 

The  87th  section  provides,  that  if  any  final  determination 
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of  any  cause  as  previously  specified  shall  be  made  by  the  Ap- 
pellate Court,  as  the  result  wholly  or  in  part  of  the  finding  of 
the  facts  concerning  the  matter  in  controversy  different  from  the 
finding  of  the  court  from  which  such  cause  is  brought  by  appeal 
or  writ  of  error,  it  shall  be  the  duty  of  such  Appellate  Court  to 
recite,  in  its  final  order,  judgment  or  decree,  the  facts  as  found, 
and  the  judgment  of  the  Appellate  Court  shall  be  final  and 
conclusive  as  to  all  matters  of  fact  in  controversy  in  such  cause. 

Thus  it  is  seen  that  we  are,  in  any  event,  prohibited  in  any 
case,  leaving  out  the  enumerated  exceptions,  from  considering 
the  facts.  We  are,  as  we  have  heretofore  held,  bound  to  take 
the  finding  of  the  court  below  as  conclusive  as  to  the  facts  of  the 
case.  When  that  court  affirms  the  judgment  we  are  precluded 
from  examining  the  evidence  to  determine  whether  their  find- 
ing is  supported  by  the  evidence.  That  is  cut  off  by  these 
sections  of  the  Practice  act.  We  are  therefore  unable,  if  we 
would,  to  examine  the  evidence  to  determine  whether  it  re- 
quired or  justified  the  Appellate  Court  in  affirming  the  judg- 
ment of  the  circuit  court. 

Tl  e  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


The  People,  use  of  The  Keystone  Manufacturing  Co. 

v. 
David  N.  Deams  et  al. 

Payment  to  one  not  an  agent.  Payment  of  money  to  a  third  person  not  au- 
thorized to  receive  it,  and  known  by  the  person  making  the  payment  not  to 
have  any  authority,  will  not  avail  as  a  defence  in  a  suit  by  the  person  entitled 
to  the  money. 

Appeal  from  the  Circuit  Court  of  Jasper  county ;  the  Hon. 
James  C.  Allen,  Judge,  presiding. 

Messrs.  Brown  &  Gibson,  for  the  appellants. 
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Mr.  Justice  Ckaig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  by  the  Keystone  Manu- 
facturing Company,  in  the  name  of  the  people,  on  the  official 
bond  of  D.  N.  Deams,  to  recover  a  certain  sum  of  money  which 
he  had  collected  as  a  police  magistrate  and  failed  to  pay  over 
on  demand.  A  trial  of  the  cause  was  had  before  a  jury,  which 
resulted  in  a  verdict  in  favor  of  the  defendants.  The  court 
overruled  a  motion  for  a  new  trial  and  rendered  judgment  on 
the  verdict,  and  this  decision  is  assigned  for  error. 

The  right  of  plaintiffs  to  recover  can  not  well  be  questioned 
from  the  evidence,  and  we  are  somewhat  surprised  that  the 
circuit  court  allowed  the  verdict  to  stand.  Deams  himself,  in 
his  evidence,  admitted  on  the  trial  that  he  had  received  the 
notes  for  collection  and  collected  them;  and  he  admitted  that 
the  Keystone  Manufacturing  Company  directed  him  to  remit 
the  money,  when  collected,  directly  to  the  house.  The  only 
defence  that  he  relied  upon  was,  payment  to  one  Coffman,  whom 
he  supposed  was  agent  for  plaintiffs.  He  did  not,  however, 
produce  any  receipt  from  Coffman  for  the  money,  nor  was  there 
any  proof  that  he  had  paid  Coffman  a  dollar,  except  his  own 
oath ;  but  if  it  be  true  that  he  paid  the  money  to  Coffman  that 
would  constitute  no  defence.  Coffman  was  not  plaintiffs'  agent 
and  had  no  authority  whatever  to  receive  the  money,  and  a 
payment  to  him  would  not  relieve  the  defendant  from  account- 
ing to  the  plaintiffs.  If  the  defendant  paid  the  money  to 
Coffman,  that  was  his  own  folly,  as  he  knew  Coffman  had  no 
authority  to  receive  it.  The  plaintiffs  might  have  safely  rested 
their  case  on  the  evidence  of  Deams  alone,  and  upon  that  they 
were  entitled  to  recover,  but  other  evidence  was  introduced 
showing  clearly  a  right  of  recovery  in  plaintiffs. 

The  verdict  is  so  palpably  against  the  evidence  that  we  do 
not  hesitate  to  reverse  the  judgment  on  that  ground  alone. 

Judgment  reversed. 
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The  Cairo  and  St.  Louis  Eailroad  Company 

v. 

James  A.  Parrott. 

1.  Alteration  in  deed — properly  explained.  Where  an  alteration  is  made 
in  the  description  of  land  in  a  deed  before  the  execution  and  delivery  of  the 
deed,  it  will  be  valid;  and  in  this  case  the  evidence  was  deemed  sufficient  to 
establish  that  fact. 

2.  Acknowledgment  of  deed  —  sufficiency  of  certificate.  Three  persons 
joined  in  the  execution  of  a  deed,  and  because  the  officer  who  took  the  acknowl- 
edgment used  the  word  "is"  instead  of  "are,"  in  referring  to  the  "persons" 
who  executed  the  deed,  it  was  objected  that  the  certificate  was  defective,  but 
it  was  held  sufficient. 

3.  Ejectment — affidavit  as  to  common  source  of  title.  The  plaintiff  in  an 
action  of  ejectment,  in  an  affidavit  of  common  source  of  title,  stated  that  "the 
said  defendant  claims  title  to  the  said  premises  in  question  in  this  suit  from 
William  Parrott,  and  that  plaintiff  claims  title  to  the  said  premises  from  said 
William  Parrott  and  John  Parrott,  brothers  of  the  said  plaintiff,  the  two  titles 
being  from  a  common  source."  This  was  held  to  be  sufficient,  as  showing 
that  both  parties  did  claim  title  from  a  common  source,  namely,  from  William 
Parrott. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the 
Hon.  David  J.  Bake«?  Judge,  presiding. 

This  was  an  action  of  ejectment,  and  was  brought  by  James 
A.  Parrott  to  recover  a  tract  of  land  claimed  by  plaintiff  in 
fee,  and  averred  to  be  unlawfully  withheld  by  defendant,  the 
Cairo  and  St.  Louis  Railroad  Company.  On  the  first  trial 
the  jury  found  for  plaintiff,  but  a  new  trial  was  granted  to 
defendant  under  the  statute.  On  the  second  trial  the  cause 
was  submitted  to  the  court  without  the  intervention  of  a  jury, 
and  the  eourt  found  plaintiff  was  owner  in  fee  of  the  premises 
described  in  the  declaration,  and  that  defendant  was  guilty  of 
withholding  the  same.  From  the  judgment  rendered  defend- 
ant prosecutes  its  appeal  to  this  court. 

Plaintiff  offered  in  evidence  a  deed  from  John  Parrott,  and 
William  D.  Parrott,  and  Martha,  his  wife,  grantors,  to  James 
A.  Parrott,  grantee,  purporting  to  convey  the  south-east  qnar- 
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ter  of  the  south-west  quarter  of  section  4,  etc.     Attached  to 
this  deed  was  the  following  certificate  of  acknowledgment: 

"State  of  Illinois,  1 
Alexander  County,    j 

I,  Thomas  Martain,  a  justice  of  the  peace  in  and  for  the  afore- 
said county,  do  hereby  certify  that  John  Parrott,  William  D. 
Parrott,  and  Martha  Parrott,  wife  of  William  D.  Parrott,  who 
is  personally  known  to  me  as  the  same  persons  whose  name 
are  subscribed  to  the  foregoing  deed,  appeared  before  me  this 
day,  in  person,  and  acknowledged  that  they  signed,  sealed  and 
delivered  the  said  deed  as  their  free  and  voluntary  act  and 
deed,  for  the  uses  and  purposes  therein  set  forth.  And  the 
said  Martha  Parrott,  wife  of  the  said  William  D.  Parrott, 
having  been  by  me  examined  separate  and  apart,  out  of  the 
hearing  of  her  husband,  and  the  contents  and  meaning  of  the 
said  deed  having  been  by  me  made  known  and  explained  to 
her,  and  she  also  by  me  being  fully  informed  of  her  rights 
under  the  homestead  laws  of  the  State  of  Illinois,  acknowl- 
edged that  she  had  freely  and  voluntarily  executed  the  same, 
and  relinquished  her  dower  to  the  lands  and  tenements  therein 
mentioned,  and  all  her  rights  and  advantages  under  and  by 
virtue  of  all  laws  of  this  State  relating  to  the  exemption  of 
homesteads,  without  compulsion  of  her  said  husband,  and  that 
she  does  not  wish  to  retract  the  same. 

"Given  under  my  hand  and  seal  this  5th  day  of  February, 
A.  D.  1874. 

Thomas  Martain,  J.  P.     [seal.]  " 

The  deed  showed  upon  its  face  the  description  in  the  deed 
had  been  changed  from  the  south-east  of  the  north-west,  as 
originally  written,  to  the  south-east  of  the  south-west. 

In  respect  to  this  alteration  plaintiff  testified:  "This  deed 
was  written  by  Thomas  Martain,  and  was  in  my  posses- 
sion until  I  delivered  it  to  my  attorney;  have  not  had  it  in 
my  possession  since;  no  one  altered  or  changed  it  while  in  my 
possession;  Martain  gave  me  the  deed;  grantors  were  present 
when  he  gave  it  to  me;  grantors  signed  it  and  gave  it  back  to 
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Martain,  and  after  it  was  signed  Martain  gave  it  to  me;  did 
not  see  how  deed  was  first  written;  did  not  see  Martain  make 
any  change  in  it  after  or  before  it  was  signed;  he  took  it  from 
grantors  after  they  signed  it;  I  received  the  deed  from  him; 
I  know  nothing  about  any  alteration  of  the  word  'north*  to 
'south.'" 

Defendant  objected  to  the  admission  of  the  deed  in  evidence: 
1st,  because  of  such  alteration,  which  the  court,  upon  inspec- 
tion, however,  could  see  was  in  the  same  ink  and  same  hand- 
writing as  the  other  portions  of  the  deed;  2d,  because  the 
acknowledgment  to  the  deed  was  defective  in  failing  to  show 
all  the  grantors  were  personally  known  to  the  officer  taking 
the  acknowledgment.  The  deed  was  admitted,  and  exception 
taken. 

Plaintiff  then  offered  the  following  affidavit  as  to  common 
source  of  title : 

"  James  A.  Parrott,  the  above  named  plaintiff,  being  duly 
sworn,  on  oath  states  that  the  said  defendant  claims  title  to 
the  said  premises  in  question  ill  this  suit  from  William  Par- 
rott, and  that  plaintiff  claims  title  to  the  said  premises  from 
said  William  Parrott  and  John  Parrott,  brothers  of  the  said 
plaintiff  (affiant),  the  two  titles  being  from  a  common  source. 

James  A.  Parrott. 

"Subscribed  and  sworn  to  before  me,  this  25th  day  of  Jan- 
uary, 1877. 

John  A.  Eeeve." 

Messrs.  Green  &  Gilbert,  for  the  appellant : 

The  alteration  in  the  deed  was  not  sufficiently  explained. 
The  People,  use,  etc.  v.  Organ  et  al.  27  111.  27. 

The  certificate  of  acknowledgment  was  defective.  Tully  v. 
Davis,  30  111.  103;   Gove  v.  Cather,  23  id.  624. 

Messrs.  Linegar  &  Lansden,  for  the  appellee,  in  respect 
to  the  sufficiency  of  the  certificate  of  acknowledgment,  cited 
Hartshorn  v.  Dawson,  79  111.  108. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

It  is  said  the  deed  under  which  plaintiff  claims  title  to  the 
premises  in  controversy  was  inadmissible  in  evidence,  because 
of  the  alleged  alteration  that  was  said  to  appear  on  the  face  of 
the  deed.  The  word  "south"  is  written  over  the  word 
"north,"  in  the  description  of  the  land  conveyed,  and  it  is 
that  which  is  said  to  invalidate  the  deed. 

It  is  quite  clear,  from  the  evidence,  that  the  alleged  altera- 
tion in  the  description  of  the  land  was  made  before  the  deed 
was  executed  and  delivered  to  the  grantee.  The  writing  was 
evidently  done  at  the  same  time,  by  the  same  person,  and  with 
the  same  ink,  and  the  proof  is  convincing  that  no  change  was 
made  in  the  description  of  the  land  after  the  deed  was  deliv- 
ered. Of  course,  if  the  erasure  was  made  and  the  new  descrip- 
tion was  written  before  the  deed  was  executed  and  delivered, 
it  is  valid,  and  there' is  no  reasonable  doubt,  under  the  evi- 
dence, that  such  was  the  fact. 

Three  persons  joined  in  the  execution  of  the  deed,  and  be- 
cause the  officer  who  took  the  acknowledgment  used  the  word 
"is"  instead  of  "are"  in  referring  to  the  "persons"  who  exe- 
cuted the  deed,  it  is  said  the  officer's  certificate  is  defective. 
We  do  not  think  so.  It  is  plain,  from  the  context,  what 
word  was  intended,  and  the  words  employed  leave  no  shadow 
of  doubt  on  the  mind  that  all  the  persons  signing  the  deed 
were  personally  known  to  the  officer  acting.  Hartshorn  v. 
Dawson,  79  111.  108. 

Objection  is  taken  to  the  affidavit  designed  to  show  that 
both  parties  claim  title  to  the  land  involved  in  this  litigation 
from  a  "  common  source."  It  is  stated  in  the  affidavit  that 
both  parties  claim  the  title  to  the  land  that  was  in  William 
Parrott,  but  because  plaintiff  may  also  claim  title  from  John 
Parrott  it  is  none  the  less  true  that  both  parties  claim  title 
from  a  common  .source,  viz:  from  William  Parrott.  The  alle- 
gation is,  both  titles  are  from  a  common  source,  setting  forth 
what  that  source  is,  and  that  we  think  is  sufficient. 
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The  judgment  is   warranted  by  the  law  and  the  evidence, 
and  must  be  affirmed,  which  is  done. 

Judgment  affirmed. 


William  R.  Padfield 

v. 
Catharine  Padfield. 

1.  Statute  of  Frauds — parol  contract  of  sale  of  land — part  performance.  In 
a  suit  for  dower  in  lands  claimed  by  the  defendant,  who  was  a  son  of  the  com- 
plainant's deceased  husband  by  a  former  marriage,  the  defence  set  up  a  parol 
sale  of  the  land  by  the  father  to  the  son.  It  appeared  the  land  in  question 
was  the  home  place  upon  which  the  father  had  ever  lived  from  a  time  previous 
to  the  birth  of  the  defendant  until  after  complainant's  marriage,  and  defend- 
ant lived  with  his  father  on  that  home  place  from  his  birth  until  after  such 
marriage.  The  alleged  consideration  for  this  pretended  contract  of  sale  was 
this:  That  long  prior  to  complainant's  marriage,  the  father  entered  another 
and  different  tract  of  land  from  the  government,  in  his  own  name,  the  son 
furnishing  half  the  purchase  money,  the  son  going  into  possession  and  making 
improvements  to  the  value  of  $2000  to  $3000,  alleging  no  contract,  however, 
in  regard  to  it;  that  subsequently,  but  long  before  complainant's  marriage, 
the  son  gave  up  to  the  father  all  his  claim  to  the  land  so  entered  from  the 
government,  and  all  claim  for  improvements  thereon,  and  released  his  father 
from  all  claim  for  wages  for  labor  done  after  the  son  became  of  age; — that  in 
consideration  for  all  this  the  father  "sold  and  set  apart"  this  home  place  to 
the  son  as  his  own,  subject  to  the  condition  that  the  latter  should  keep  and 
take  care  of  his  father  during  his  life,  and  the  son  alleges  that  thereupon  he, 
in  pursuance  of  said  agreement,  at  once  entered  into  the  actual  possession  of 
the  home  farm,  and  has  been  in  open  possession  ever  since,  and  has  made  per- 
manent improvements  thereon  of  the  value  of  $3000  to  $4000,  and  in  all  things 
performed  his  said  agreement.  At  the  time  of  this  alleged  agreement  the 
father  was  64  years  of  age,  having  then  a  former  wife  living  with  him  on  the 
place,  and  the  son  was  a  single  man.  All  the  lands  were  improved  and  culti- 
vated by  the  father  and  son  together,  and  subsequently  to  the  time  of  such 
pretended  contract  of  sale  they  had  a  settlement  in  regard  to  the  profits,  in 
which  they  were  to  share  equally.  The  lands  were  always  assessed  to  the 
father,  and  the  taxes  paid  from  their  proceeds:  Held,  even  if  the  alleged 
contract  were  clearly  proven,  there  was  not  such  a  part  performance  as  would 
take  the  case  out  of  the  operation  of  the  Statute  of  Frauds. 

2.  It  has  been  held  that  "  the  mere  possession  of  land,  under  a  parol  agree- 
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ment  of  sale,  even  with  the  superadded  fact  of  valuable  improvements,  will 
not  be  deemed  part  performance,  if  the  possession  was  obtained  otherwise  than 
under  the  contact."  The  possession  here  was  not  taken  under  the  contract 
and  for  the  purpose  of  performing  it,  but  the  defendant  was  in  the  possession 
at  the  time  of  the  making  of  the  alleged  contract,  and  had  been  for  along  time 
before. 

3.  Furthermore,  it  does  not  appear  that  the  defendant  was  induced  by  the 
contract  to  make  the  improvements  alleged  to  have  been  made,  over  and  above 
what  was  required  by  ordinary  husbandry,  for  which  he  was  amply  compen- 
sated by  the  rents  and  profits. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  Jehu  Baker,  for  the  appellant: 

The  facts  in  this  case  exclude  complainant's  claim  of  dower 
in  this  homestead,  160  acres,  and  bring  the  case  within  the 
principles  laid  down  in  Hugunin  v.  Cochrane,  51  III.  302,  and 
Kurtz  et  at.  v.  Hibner  et  al.  55  id.  514.  In  the  latter  case  the 
court  say :  "A  court  of  equity  will  always  enforce  a  prom- 
ise upon  which  reliance  is  placed,  and  which  induces  the  ex- 
penditure of  labor  and  money  in  the  improvement  of  land. 
Such  a  promise  rests  upon  a  valuable  consideration.  The 
promisee  acts  upon  the  faith  of  the  promise.  We  can  perceive 
no  important  distinction  between  such  a  promise  and  a  sale." 

Mr.  James  M.  Dill,  also  for  the  appellant : 

"An  agreement  by  the  husband  to  convey  before  the  dower 

attaches  will,  if  enforced   in   equity,  extinguish   the  claim  to 

dower."     4  Kent's  Com.  50  ;   Rawlings  v.  Adams,  7  Md.  26  ; 

Firestone  v.  Firestone,  2  Ohio  St.  415;  Bowie  v.  Berry,  3  Md. 

Ch.  359,  are  cited  in  support  of  this  proposition. 

In  Hugunin  v.  Cochrane,  51   111.  305,  our  court  say:  "An 

agreement  to  convey,  made  by  a  husband  before  marriage  and 

enforced  after  the  marriage,  defeats  dower." 

Mr.  Charles  W.  Thomas,  for  the  appellee: 
The  whole  theory  of  appellant's  case  is,  that  under  a  con- 
tract to  convey,  his  father  gave  him  possession  and  he  made 
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improvements,  and  his  own  testimony  is  that  the  possession 
of  the  father  was  never  surrendered,  and  this  alone  is  enough 
to  overthrow  his  claim.  The  case  of  Wood  v.  Thornly,  58 
111.  464,  has  many  elements  in  common  with  this  case.  There, 
this  court  announces  the  rule  in  regard  to  possession  to  be  as 
follows:  "The  mere  possession  of  land  under  a  parol  agree- 
ment of  sale,  even  with  the  superadded  fact  of  valuable  im- 
provements, will  not  be  deemed  part  performance,  if  the 
possession  was  obtained  otherwise  than  under  the  contract." 

To  entitle  a  party  to  specific  performance,  proof  must  be 
clear.  Hartwell  v.  BlaeJc,  44  111.  301;  Allen  v.  Webb,  64  id. 
342;  Worth  v.  Worth,  84  id.  442.  And  the  contract  also  must 
be  fair.  Bowman  v.  Cunningham,  78  id.  48.  And  it  must 
be  proved  as  laid  and  not  otherwise.  Cronh  v.  Trumble,  66 
id.  428 ;  Tieman  v.  Granger,  65  id.  351.  And  specific  per- 
formance is  always  within  the  discretion  of  the  court.  Fish 
v.  Leser,  69  id.  364;  Gosse  v.  Jones,  73  id.  508.  And  a  claim 
like  this  was  preferred  and  denied.  Wood  v.  Thornly,  58  id. 
464.  A  minor  has  no  claim  for  services  where  he  remains  at 
home  and  works  without  an  express  agreement.  Griffin  v. 
National  Bank,  74  111.  259. 

Equity  does  not  assist  executed  contracts  embraced  by  the 
Statute  of  Frauds.  They  are  governed  by  the  provisions  of 
the  statute.  Browne  on  Statute  of  Frauds,  sec.  116.  After 
a  contract  is  executed,  it  can  not  be  canceled  because  the 
statute  prevents  its  proof.  Craig  v.  Van  Pelt,  3  J.  J.  Mar- 
shall, 489.  But  it  must  be  proved,  as  provided  by  the  statute, 
and  it  is  an  absurdity  to  speak  of  enforcing  an  executed  con- 
tract. 

In  Kurtz  v.  Hibner,  55  111.  514,  and  Fitsimmons  v.  Allen's 
Heirs,  39  id.  440,  the  parties  were  let  into  possession  under 
the  contract,  and  there  is  no  similarity  between  them  and  this 
case.  The  declarations  of  Thomas  Padfield,  so  much  relied 
upon  by  counsel  for  appellant,  are  entitled  to  no  weight  in  a 
case  like  this.  Worth  v.  Worth,  84  id.  442.  And  if  they 
were,  they  are  offset  by  the  declarations  of  appellant  made  to 
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appellee  and  others,  that  he  had  no  interest  in  the  land,  and 
would  be  put  off  it  if  appellee  married  his  father. 

A  different  rule  obtains  between  relatives  from  that  which 
governs  transactions  of  strangers.  Allen  v.  Webb,  64  111.  342; 
Wright  v.  Wright,  31  Mich.  380.  And  in  a  case  like  this  a 
delay  of  16  years  is  fatal.  Rose  v.  Swan,  56  111.  31;  Igelhardt 
v.  Gibson,  56  id.  91. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  dower  in  certain  lands  described  in  the 
bill,  exhibited  December  20,  1873,  by  Catharine  Padfield,  as 
the  widow  of  Thomas  Padfield,  deceased,  against  William  R. 
Padfield,  one  of  his  children.  Complainant  was  married  to 
the  said  Thomas  Padfield  January  19,  1869,  he  being  then  77 
years  of  age,  and  in  April  following  he  conveyed  the  lands 
described  in  the  bill  to  the  defendant,  complainant  refusing  to 
join  in  the  deed.  The  answer  admits  complainant's  right  of 
dower  in  one  tract  containing  100  acres,  but  denies  it  in  two 
tracts,  one  containing  160  acres,  the  other  38J  acres. 

As  to  the  160  acre  tract,  the  defence  set  up  is  substantially 
this:  That  before  1856,  Thomas  Padfield  entered  from  the 
government  a  certain  140  acre  tract  of  land  in  his  own  name, 
but  that  his  son  William  R.,  the  defendant,  furnished  half  the 
purchase  money;  that  Thomas  set  apart  this  tract  for  William 
R.,  and  the  latter  went  into  possession  and  made  improvements 
of  the  value  of  $2000  to  $3000,  the  answer  not  alleging  that 
the  former  ever  agreed  to  convey  the  land  to  the  latter,  nor 
stating  any  particular  contract  as  having  been  made  in  regard 
to  it.  That  in  1856,  they  made  this  agreement:  that  William 
R.  gave  up  to  his  father  all  his  claim  to  the  140  acre  tract, 
and  all  claim  for  improvements  made  by  him  thereon,  and 
released  to  his  father  all  claim  for  wages  for  labor  done  for 
the  latter  after  becoming  of  age,  and  that  the  father,  in  con- 
sideration of  all  this,  "  sold  and  set  apart "  to  William  R.  the 
said  160  acre  tract  as  his  own,  subject  to  the  condition  that 
the  latter  should  keep  and  take  care  of  his  father  during  his 
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life,  and  that  thereupon  the  defendant,  in  pursuance  of  said 
agreement,  in  1856  entered  into  the  actual  possession  of  the 
160  acre  tract  and  has  been  in  open  possession  of  the  same 
ever  since,  and  has  made  permanent  improvements  thereon 
of  the  value  of  $3000  to  $4000,  and  in  all  things  performed  his 
said  agreement.  . 

As  to  the  38J  acre  tract  the  defence  set  up  is  that  it  was 
purchased  in  1860  and  1863  in  two  parcels  by  the  defendant 
and  his  father,  each  furnishing  half  the  purchase  money;  that 
the  deeds  were  made  to  the  father,  and  that  before  the  mar- 
riage of  the  father  with  complainant,  defendant  bought  his 
father's  interest  in  the  tract  and  went  into  possession,  and  has 
so  remained  to  this  time. 

And  it  is  further  set  up,  that  in  view  of  the  equities  which 
defendant  had  in  connection  with  said  160  and  38J  acre  tracts 
prior  to  the  marriage  of  the  said  Thomas  and  the  complainant, 
the  circuit  court  of  St.  Clair  county  in  this  State,  at  its  August 
term,  1869,  in  a  suit  therein  pending  in  which  defendant  was 
complainant  and  said  Thonias  Padfield  was  defendant,  (the 
bill  in  said  suit  having  been  dismissed  as  to  said  Catharine 
Padfield,  who  was  originally  made  a  defendant  therein)  decreed, 
among  other  things,  in  substance,  that  the  fee  simple  title  to 
the  two  last  mentioned  tracts  of  land  should  be  conveyed  to 
this  defendant,  in  pursuance  of  which  decree  the  master  in 
chancery  of  said  county  executed  and  delivered  to  this  defend- 
ant a  deed,  of  the  date  of  December  16,  1869,  conveying  to 
him  the  fee  simple  title  to  the  said  two  tracts  of  land. 

The  case  on  the  part  of  the  defendant  which  the  evidence 
tends  to  develop  is,  in  general,  that  all  that  there  was  of  any 
sale  or  contract  to  convey  the  lands,  before  the  time  of  com- 
plainant's marriage,  was  by  parol;  that  the  160  acre  tract  in 
question  was  the  home  place  of  Thomas  Padfield  upon  which 
he  had  ever  lived  from  a  time  previous  to  the  birth  of  defend- 
ant until  after  complainant's  marriage,  and  that  defendant  lived 
with  his  father  on  that  home  place  from  his  birth  until  after 
such   marriage ;  that   at  the  time  of  the  alleged   contract  in 
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1856,  that  Thomas  would  give  to  William  R.  the  160  acres,  or 
home  place,  if  the  latter  would  live  with  the  former  and  take 
care  of  him,  Thomas  Padfield  was  64  years  of  age,  having  then 
a  former  wife  living  with  him  on  the  place,  and  William  R.  was 
a  single  man;  that  all  the  lands  were  improved  and  cultivated 
by  Thomas  and  William  R.  together,  they  sharing  equally 
the  profits,  and  that  in  1869  they  made  a  settlement  in  regard 
thereto,  and  over  $8000  in  notes  came  to  William  R.  as  his 
share  of  the  profits.  The  lands  were  always  assessed  to 
Thomas  and  the  taxes  paid  from  their  proceeds. 

Had  the  parol  contract  here  attempted  to  be  proved  been 
satisfactorily  established,  there  would  not  have  been  sufficient 
acts  of  part  performance  to  take  the  case  out  of  the  operation 
of  the  Statute  of  Frauds,  under  the  decision  of  this  court  in 
Wood  v.  Thornly  et  al.  58  111.  464.  That  was  a  like  case  of  a 
parol  promise  by  a  father  to  his  two  sons  who  were  living 
with  him  upon  his  farm,  and  had  been  since  coming  of  age, 
to  give  them  the  farm  in  consideration  of  their  past  services, 
and  that  they  would  furnish  him  a  home  in  the  family  during 
his  lifetime. 

It  was  there  said,  in  speaking  of  the  part  performance 
which  would  take  a  parol  contract  out  of  the  statute:  "  The 
mere  possession  of  land,  under  a  parol  agreement  of  sale,  even 
with  the  superadded  fact  of  valuable  improvements,  will  not 
be  deemed  part  performance,  if  the  possession  was  obtained 
otherwise  than  under  the  contract."  That  case  was,  in  its 
facts,  quite  like  the  present,  and  its  authority  is  sufficient  to 
control  the  decision  here  upon  this  particular  point  adversely 
to  the  defendant.  The  possession  here  was  not  taken  under 
the  contract  and  for  the  purpose  of  performing  it,  but  the 
defendant  was  in  the  possession  at  the  time  of  the  making  of 
the  alleged  contract,  and  had  been  for  a  long  time  before. 
And  in  respect  of  improvements  it  may  be  said  here,  as  there, 
that  we  fail  to  perceive  from  the  evidence,  that  the  defendant 
was  induced  by  the  contract  to  make  any  improvements  on 
the  farm  over  and  above  what  was  required  by  ordinary  hus- 
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ban  dry,  for  which  he  was  amply  compensated  by  the  rents 
and  profits. 

As  to  the  evidence  of  the  contract,  it  rests  upon  the  testi- 
mony of  defendant  and  his  brother  James,  and  there  are  facts 
and  circumstances  in  the  case  contradictory  to  it  in  several 
respects.  Without  any  special  review  of  the  evidence,  we 
think  it  is  sufficient  to  say  of  it  that  in  our  view  it  comes 
short  of  being  of  that  clear  and  satisfactory  character  which 
a  court  of  equity  requires  for  the  establishment  of  a  contract 
not  in  writing,  when  specific  performance  thereof  is  sought. 
Allen  v.  Webb  et  al.  64  111.  342;  Gosse  v.  Jones,  73  id.  508; 
and  for  further  authorities  in  the  case,  see  CronJc  et  al.  v. 
Trumble,  66  id.  428;  Worth  v.  Worth  et  al,  84  id.  442. 

The  suit  of  William  E.  Padfield  against  Thomas  Padfield, 
brought  in  1869,  after  the  marriage  of  complainant,  for  con- 
veyance of  the  title,  was  evidently  but  a  collusive  proceeding 
between  the  parties  for  the  purpose  of  defeating  the  dower 
right  of  complainant,  and  the  decree  therein  in  favor  of  Wil- 
liam R.  we  do  not  consider,  as  against  her,  entitled  to  any 
regard  as  an  adjudication  in  favor  of  his  alleged  equitable  title. 

Upon   the   whole  case,  we   are  of  opinion   that  the  court 

below  was   warranted  in   coming  to  the   conclusion  that  the 

existence  of  an  equitable  title  to  the  lands  in  the  defendant,  at 

the  time  of  the  marriage  of  complainant  with  Thomas  Padfield, 

was  not  sufficiently   established   by   the   proofs,   and   that  it 

decreed  rightly  in  favor  of  complainant. 

The  decree  is  therefore  affirmed. 

Decree  affirmed. 


Jesse  Laird 

v. 

D.  C.  Warren. 


1.  Appeals  from  Appellate  Court  —  questions  of  fact.  This  court  is  not 
authorized  to  review  the  rulings  of  the  Appellate  Court  on  controverted  ques- 
tions of  fact. 
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2.  New  trial — newly  discovered  evidence.  The  court  is  not  justified  in 
granting  a  new  trial  to  allow  the  introduction  of  newly  discovered  evidence 
which  is  merely  cumulative,  and  by  no  means  conclusive. 

3.  Promissory  note — whether  payable  out  of  a  particular  fund.  An  instru- 
ment in  writing  in  which  the  maker  promises  unconditionally  to  pay  a  sum 
of  money  by  a  day  named,  followed  by  a  recital  that  the  maker  has  received 
a  lot  of  cattle  of  the  payee,  upon  which  the  maker  agrees  to  give  him  a  lien 
until  the  note  is  paid  in  full,  with  interest  after  maturity,  and  providing  a 
forfeit  of  $100,  if  the  note  is  not  paid  within  twenty  days  after  sale  of  the 
cattle,  which  is  not  to  be  made  on  credit  without  the  consent  of  the  payee,  is 
not  payable  out  of  the  proceeds  of  the  sale  of  the  cattle,  nor  is  the  forfeiture, 
but  the  sum  named  becomes  due  on  the  day  named,  and  the  penalty  on  the 
happening  of  the  contingency. 

4.  Same — penalty  for  want  of  prompt  payment.  Where  a  party  gives  his 
note  for  the  payment  of  $1000  on  a  day  specified,  and  agrees  therein  to  pay  a 
forfeit  of  $100  if  the  note  is  not  paid  within  twenty  days  after  the  maker  sells 
his  cattle,  the  $100  will  be  payable  as  a  penalty  upon  the  happening  of  the 
contingency  the  same  as  any  other  debt  owed  by  the  maker. 

5.  Evidence — by  whom  may  be  introduced.  The  defendant  must  sustain  his 
plea  of  set-off,  when  interposed,  by  a  preponderance  of  the  evidence  before 
he  can  recover  under  it.  In  doing  this  the  defendant  is  not  limited  to  the 
proofs  introduced  by  him,  but  takes  the  benefit  of  evidence  in  his  favor  intro- 
duced by  the  plaintiff. 

6.  Practice — instruction  how  to  find.  There  is  no  error  in  instructing  the 
jury  that  unless  they  believe  from  the  evidence  that  the  defendant  has  sus- 
tained his  plea  of  set-off  by  a  preponderance  of  the  evidence,  to  find  for  the 
plaintiff  as  to  such  plea.  It  can  not  be  understood  as  depriving  the  defendant 
of  the  benefit  of  evidence  given  on  behalf  of  the  plaintiff  which  favors  the 
defendant. 

7.  Where  a  set-off  is  pleaded  with  several  other  pleas,  an  instruction  that 
unless  the  defendant  has  sustained  his  plea  of  set-off  the  jury  should  find  for 
the  plaintiff  as  to  that  plea,  does  not  authorize  the  jury  to  find  for  the  plaintiff 
generally,  unless  the  other  issues  are  found  against  the  defendant. 

Appeal  from  the  Appellate  CourJ;  of  the  Fourth  District ; 
the  Hon.  Tazewell  B.  Tanner,  presiding  Justice,  and  the 
Hon.  David  J.  Baker  and  Hon.  James  C.  Allen,  Justices. 

Messrs.  Pollock  &  Son,  for  the  appellant. 
Messrs.  Crews  &  Haynes,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  debt  by  appellee  against  appellant, 
upon  the  following  instrument: 

"$1000.  On  the  15th  day  of  February  next  I  promise  to 
pay  to  the  order  of  D.  C.  Warren  the  sum  of  $1000,  good  and 
lawful  money  of  the  United  States,  without  discount  or  defal- 
cation, for  value.  I  have  this  day  received  of  him  fifty  head 
of  steers,  which  I  agree  to  give  said  Warren  a  lien  on,  and  to 
remain  as  surety  until  this  note  shall  be  paid  in  full,  together 
with  ten  per  cent  interest  after  maturity,  and  a  forfeit  of  $100 
if  not  paid  in  twenty  days  after  the  sale  of  said  cattle,  which 
sale  must  not  be  made  on  time  to  any  one  whatever  without 
consent  of  said  Warren.  Signed  and  sealed  before  the  deliv- 
ery of  said  cattle,  this  6th  day  of  December,  1861. 

Jesse  Laird.     [Seal.]" 

The  declaration  contained  a  special  count  in  which  the  in- 
strument is  set  forth  in  hcec  verba,  and  the  common  count  for 
goods,  wares  and  merchandise  sold  and  delivered. 

Appellant  pleaded — 1st,  a  former  suit  and  settlement  and 
payment  of  the  entire  cause  of  action;  2d,  nil  debet;  3d,  set- 
off, and  4th,  non  est  factum. 

Issues  were  joined  on  these  pleas,  and  submitted  to  a  jury, 
who  returned  a  verdict  in  favor  of  appellee  for  $1010  damages. 
The  court  overruled  a  motion  for  a  new  trial,  and  gave  judg- 
ment upon  this  verdict.  Appellant  thereupon  appealed  to  the 
Appellate  Court  of  the  Fourth  District,  and  that  court,  at  its 
February  term,  1878,  affirmed  the  judgment  of  the  circuit 
court.     The  cause  comes  here  by  appeal  from  that  judgment. 

The  errors  assigned  are  that  the  Appellate  Court  erred — 1st, 
in  refusing  to  reverse  the  judgment  of  the  circuit  court,  be- 
cause the  verdict  of  the  jury  is  manifestly  against  the  weight 
of  evidence;  2d,  the  Appellate  Court  erred  in  refusing  to  re- 
verse the  judgment  of  the  circuit  court  in  overruling  appel- 
lant's  motion   for  a  new  trial,   upon   the  ground   of  newly 
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discovered  evidence  presented ;  3d,  in  refusing  to  reverse 
the  judgment  of  the  circuit  court  because  of  the  introduction 
of  improper  evidence  on  behalf  of  appellee;  4th,  because  of 
improper  instructions  given  for  appellee,  and  proper  instruc- 
tions refused  appellant. 

We  shall  notice  these  in  the  order  of  their  assignment: 

1st.  Since  there  was  evidence  tending  to  sustain  the  verdict, 
it  is  sufficient.  We  are  not  authorized  to  review  the  rulings 
of  the  Appellate  Court  on  controverted  questions  of  fact. 
Laws  of  1877,  §  89,  p.  153. 

2d.  The  newly  discovered  evidence  consists  of  declarations 
claimed  to  have  been  made  some  time  before  by  appellee,  in 
the  presence  of  third  parties  who  were  in  nowise  interested  in 
them,  in  regard  to  the  amount  appellant  owed  him.  Such  evi- 
dence is  always  to  be  received  with  great  caution,  because  of  the 
liability  of  the  witness  to  misunderstand  the  words  or  misap- 
prehend their  meaning.  In  the  present  instance  it  is  manifest 
the  evidence,  had  it  been  introduced,  would  have  been  cumu- 
lative merely,  and  by  no  means  conclusive,  and  the  circuit 
court  would  not,  therefore,  have  been  justified  in  granting  a 
new  trial  simply  that  it  might  be  introduced.  City  of  Chi- 
cago v.  Hislop,  61  111.  86 ;  Knickerbocker  Ins.  Co.  v.  Gould, 
80  id.  388;  Dyer  v.  The  People,  84  id.  624. 

3d.  The  improper  evidence  claimed  to  have  been  admitted 
on  behalf  of  appellant  was  the  instrument  upon  which  the 
suit  is  brought.  As  before  observed,  that  instrument  was  set 
out,  in  hcec  verba,  in  the  special  count.  Our  attention  has 
been  called  to  no  variance  between  the  instrument  recited  in 
the  count  and  that  given  in  evidence,  and  we  have,  from  our 
own  inspection,  been  unable  to  discover  any. 

We  can  not  agree  with  counsel  for  appellant  in  the  construc- 
tion they  seek  to  have  given  to  this  instrument — that  it  is 
payable  out  of  the  proceeds  of  the  sale  of  the  cattle. 

The  $1000  is  payable  on  the  15th  of  February  next  after 
the  date  of  the  execution  of  the  instrument,  without  condition 
or  qualification,  and   a  lien   on   the  cattle  is   simply  given  to 
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secure  the  payment ;  nor  is  the  forfeit  payable  out  of  the  pro- 
ceeds of  the  sale  of  the  cattle.  It  is  payable  as  a  penalty  for  the 
non-payment  of  the  $  1000  within  twenty  days  after  the  sale 
of  the  cattle.  The  happening  of  the  specified  contingency 
makes  it  a  debt  due  from  the  appellant,  to  be  paid  as  any 
other  debt  owed  by  him. 

4th.  The  first  of  appellee's  instructions  objected  to  by  ap- 
pellant is  as  follows : 

"  The  court  instructs  the  jury,  for  the  plaintiff,  that  the  note 
is  prima  facie  evidence  of  indebtedness,  and  must  be  overcome 
by  a  preponderance  of  the  testimony ;  and  unless  you  believe 
from  the  evidence  that  defendant  has  sustained  his  plea  of 
set-off  by  a  preponderance  of  the  evidence,  then  you  should 
find  for  the  plaintiff  as  to  this  plea." 

The  objection  urged  is,  that  it  requires  that  the  preponder- 
ance shall  be  made  up  of  testimony  introduced  by  the  defend- 
ant, and  that  although  defendant  may  have  failed  on  this 
point,  the  plaintiff  was  not  entitled  to  recover  unless  the 
other  issues  were  also  found  against  him. 

We  do  not  regard  either  of  these  positions  as  tenable.  The 
instruction  does  not  tell  the  jury  by  whom  the  evidence  must 
be  introduced.  It  is  but  reasonable  to  assume  that  the  jury, 
being  composed  of  men  of  fair  sense,  would  understand  that 
any  evidence,  by  whomsoever  introduced,  tending  to  make 
for  the  defendant,  would  be  evidence  for  him,  and  by  which 
he  would  have  a  right  to  sustain  that  part  of  his  defence  to 
which  it  was  pertinent.  We  can  not  believe  that  any  ordinary 
jury  would  understand  that,  under  this  instruction,  the  de- 
fendant is  limited  to  the  proofs  which  he  introduces,  and  can 
not  have  the  benefit  of  evidence  making  in  his  favor  intro- 
duced by  the  plaintiff. 

The  jury  are  expressly  limited  by  the  language  of  this  in- 
struction to  the  finding  upon  this  particular  issue — so  that, 
regarding  it,  it  is  impossible  they  should  allow  it  to  control 
or  be  affected  by  other  issues. 
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The  objection  to  the  other  instruction  of  appellant  is  pre- 
cisely of  the  same  character,  and  what  has  been  here  said  will 
equally  apply  to  it. 

The  instructions  are  all  proper,  and  there  was  no  error  in 
giving  them. 

The  instruction  asked  by  appellant  and  refused  by  the  court 
takes  a  partial  view  of  the  case,  and  is  argumentative.  It 
was  properly  refused. 

Perceiving  no  ground  for  disturbing  the  judgment  of  the 
Appellate  Court,  it  is  affirmed. 

Judgment  affirmed. 


Abner  Pyle  et  al. 

v. 

Barbara  Oustatt  et  al. 

1.  Interlineations  and  erasures — must  be  explained.  In  an  action  of 
ejectment  the  plaintiffs,  who  were  husband  and  wife,  relied  upon  a  deed  which 
the  evidence  showed,  as  originally  drawn  by  the  scrivener,  was  in  form  a 
conveyance  to  the  husband  alone,  and  was  subsequently,  by  interlineations 
and  erasures,  so  changed  as  to  make  it  in  form  a  deed  to  the  husband  and  wife. 
It  was  held,  the  deed,  when  offered  in  evidence,  being  in  this  condition,  it  de- 
volved upon  the  plaintiffs  to  satisfactorily  account  for  the  interlineations  and 
erasures  before  the  jury  would  be  warranted  in  regarding  it  as  a  valid  deed. 

2.  Witnesses — competency — party  to  suit.  The  defendant  in  an  action  of 
ejectment  defended  simply  as  the  heir  of  his  father,  and  not  under  any  convey- 
ance from  him,  so  it  was  held  that  under  the  second  section  of  the  act  of  1867 
concerning  the  competency  of  witnesses,  the  plaintiff  in  the  suit  was  not  a 
competent  witness  in  his  own  behalf,  the  case  not  falling  within  any  of  the 
exceptions  in  that  section. 

3.  The  rule  under  the  statute  that  where  one  sues  or  defends  as  heirr 
devisee,  etc.,  no  adverse  party,  or  party  having  an  interest  in  the  event  of  the 
suit,  can,  on  his  own  motion,  testify,  applies  to  all  persons  alike,  whether  such 
adverse  parties  proposing  to  testify  hold  the  relation  of  husband  and  wife  or 
otherwise; — and  there  is  nothing  in  the  fifth  section  of  the  act,  which  has 
reference  to  the  competency  of  husband  and  wife  as  witnesses  for  or  against 
each  other,  that  will,  in  any  case,  have  the  effect  of  rendering  one  competent 
as  a  witness,  who  is  incompetent  under  the  first  and  second  sections. 

14—92  III. 
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4.  Same — as  to  husband  and  wife.  Where  husband  and  wife,  as  plaintiffs 
in  ejectment,  seek  to  recover  under  a  deed  conveying  the  land  to  both  of  them, 
such  deed  being  made  prior  to  the  Married  Woman's  act  of  1861,*  the  wife  can 
not  invoke  the  fifth  section  of  the  act  of  1867  concerning  the  competency  of 
witnesses,  as  rendering  her  a  competent  witness  because  of  the  litigation  be- 
ing in  reference  to  her  separate  property,  for  in  such  case  neither  the  husband 
nor  the  wife  has  any  separate  property  in  the  land,  they  being  seized  as  one 
person  of  the  whole  estate  or  as  tenants  by  entirety. 

Appeal,  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snydeb,  Judge,  presiding. 

Messrs.  Metcalf  &  Bradshaw,  for  the  appellants : 
As  to  the  proper  rule  in  regard  to  the  explanation  required 
where  there  are  alterations  found  in  an  instrument  offered   in 
evidence,  by  interlineations,  see  Walters  v.  Short,  5  Gilm.  258; 
Hodge  v.  Gillham,  20  111.  442;  Montag  v.  Linn,  23  id.  556. 

If  the  deed  to  Abner  Pyle  and  wife  was  a  valid  deed,  then 
the  deed  to  Andrew  Pyle,  by  Abner  Pyle  alone,  would  be 
a  nullity,  for  the  deed  being  before  the  act  of  1861,  and  to 
the  husband  and  wife,  each  would  be  seized  of  an  entirety. 
Mariner  v.  Saunders,  5  Gilm.  124;  Lux  v.  Hoff,  47  111.  425; 
Strawn  v.  Strawn  et  al.  50  id.  33 ;  Harrer  et  al.  v.  Wallner,  80 
id.  197. 

Messrs.  Gillespie  &  Happy,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Abner  Pyle,  and  Naomi  Pyle,  his  wife,  on  the  19th  day  of 
September,  1877,  commenced  an  action  of  ejectment  in  the 
Madison  circuit  court,  against  Henry  Pyle,  Hiram  Pyle,  Bar- 
bara Oustatt  and  Adolph  Spinner,  for  the  recovery  of  seventy 
acres  off  the  west  side  of  the  north-west  quarter  of  section  26, 

*In  the  case  of  Cooper  et  al.  v.  Cooper  et  al.  76  111.  57,  it  is  held  that  under  the 
act  of  1861,  giving  to  married  women  the  right  to  acquire  property,  and  hold 
the  same  free  from  their  husband's  control,  the  reason  for  the  rule  which,  at 
common  law,  held  that  a  conveyance  to  husband  and  wife  made  them  tenants 
by  the  entirety  with  right  of  survivorship,  has  ceased  to  exist,  and  they  will, 
in  this  State,  take  and  hold  under  such  conveyance  as  tenants  in  common. 
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township  3  north,  range  6  west,  in  Madison  county.  The  de- 
fendants Henry  and  Hiram  are  the  sons  and  heirs-at-law,  and 
Barbara  the  late  widow  of  Andrew  Pyle,  deceased,  who  was 
the  son  of  Abner  Pyle.  Henry  and  Hiram  are  the  real  parties 
in  interest,  the  other  two  defendants  being  mere  formal  parties. 

At  the  October  term  of  the  court  following,  by  consent  of 
parties,  the  cause  was  submitted  to  the  court  without  the  in- 
tervention of  a  jury.  The  court  found  the  issue  for  defendants, 
and,  upon  motion  of  plaintiffs,  awarded  a  new  trial  under  the 
statute.  At  the  following  March  term  there  was  another  trial 
of  the  cause  before  the  court  and  a  jury,  which  also  resulted 
in  favor  of  defendants.  A  motion  for  a  new  trial  was  heard 
and  overruled,  and  final  judgment  entered  by  the  court  upon 
the  verdict  of  the  jury.  Appellants  thereupon  took  an  appeal 
to  this  court,  and  now  assign  for  error  on  the  record  that  the 
court  below  rejected  proper  evidence  for  appellants,  admitted 
improper  evidence  for  appellees,  gave  improper  instructions 
for  appellees,  that  the  verdict  is  contrary  to  the  law  and  the 
evidence,  and  that  the  court  erred  in  overruling  a  motion  for  a 
new  trial  and  in  rendering  judgment  for  appellees.  Bofti  par- 
ties claim  title  through  James  Lemen,  Jr.,  and  Roxana  Lemen, 
his  wife,  and  Joseph  L.  Kingston. 

On  the  trial  below  appellants  offered  in  evidence  a  deed 
from  the  above  mentioned  parties  to  themselves  for  the  land 
in  controversy.  The  deed  bore  date  August  28,  1858,  and 
upon  the  face  of  it  there  were  a  number  of  erasures  and  inter- 
lineations. Upon  objection  being  made  to  the  introduction 
of  this  deed  in  evidence  on  account  of  the  interlineations  and 
erasures,  appellants  examined  a  number  of  witnesses  with  a 
view  of  explaining  them,  after  which  the  same  was  allowed  to 
go  to  the  jury  against  the  objections  of  appellees,  and  there- 
upon appellants  rested  their  case. 

Appellees,  for  the  purpose  of  proving  the  issue  on  their  side, 
put  in  evidence,  against  the  objections  of  appellants,  a  deed 
for  seventy  acres  off  the  west  side  of* the  above  mentioned 
quarter  section  of  laud,  bearing  date  June  6,  1868,  from  ap- 
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pellant  Abner  Pyle  to  his  son  Andrew  Pyle  above  mentioned, 
for  the  expressed  consideration  of  $5  and  love  and  affection. 
Appellees  also  introduced  as  a  witness  James  L.  D.  Morrison, 
who,  among  other  things,  testified,  in  substance,  that  appellant 
Abner  Pyle,  in  1857,  claimed  to  be  the  owner  of  the  laud  in 
controversy  and  exhibited  to  him  a  deed  for  it,  and  that  the 
deed  then  exhibited  to  him  was  not  the  deed  offered  in  evi- 
dence by  appellants;  that  at  the  time,  he  regarded  Pyle's  title 
good  and  took  from  him  a  mortgage  which  Pyle  subsequently 
paid.     Appellees  here  rested. 

Appellants  base  their  right  of  recovery  upon  the  theory, 
that  by  reason  of  the  deed  of  Lemen  and  wife  and  Kingston 
having  been  made  to  appellants  while  the  relation  of  husband 
and  wife  existed  between  them,  they  became  tenants  by  entirety, 
or  as  it  is  sometimes  expressed,  by  entireties,  and  as  such, 
neither  could  convey  any  interest  in  the  premises  to  another 
without  both  joining  in  the  deed.  Appellees  seem  to  ac- 
quiesce in  this  view  of  the  law,  but  insist,  by  way  of  defence, 
that  the  deed  relied  upon  by  appellants  was  not  originally 
made  to  them  jointly,  but  on  the  contrary,  was  made  to  Abner 
Pyle  alone,  and  that  the  same  after  its  delivery  was  so  altered 
as  to  make  it  appear  to  be  a  conveyance  to  them  both,  and 
that  inasmuch  as  it  is  manifest  from  a  mere  inspection  of  the 
instrument  that  it  was  altered  at  some  time  or  other,  it  devolved 
on  appellants  to  account  for  the  alterations  in  such  a  manner 
as  would  relieve  the  deed  from  all  suspicion  and  be  consistent 
with  the  operation  and  effect  which  appellants  seek  to  give  it. 

Without  expressing  any  opinion  as  to  the  soundness  of  the 
position  taken  by  appellants  and  acquiesced  in  by  appellees  as 
to  the  effect  of  the  conveyance  of  the  husband  alone,  and  waiv- 
ing all  inquiry  as  to  whether  Abner  Pyle  is  not  estopped  by  his 
deed  to  Andrew  Pyle  from  prosecuting  this  suit,  we  will 
proceed  to  consider  the  case  on  the  grounds  upon  which  the 
parties  themselves  have  placed  it. 

The  most  important  question  involved  in  the  controversy, 
which  the  parties  themselves  have  raised  on  the  argument,  is 
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one  of  fact  rather  than  law.  It  is:  Were  the  interlineations 
and  erasures  appearing  upon  the  face  of  appellants'  deed,  from 
Lenien  and  wife  and  Kingston,  made  subsequently  to  its  de- 
livery? 

It  appears,  from  the  evidence,  beyond  doubt,  that  this  deed 
as  originally  drawn  by  the  scrivener,  was,  in  form,  a  con- 
veyance to  Abner  Pyle  alone;  and  that  it  was  subsequently, 
by  interlineations  and  erasures,  so  changed  as  to  make  it,  in 
form,  a  deed  to  Abner  Pyle  and  wife.  The  instrument  when 
offered  in  evidence  being  in  this  condition,  it  clearly  devolved 
upon  appellants  to  satisfactorily  account  for  the  interlineations 
and  erasures  before  the  jury  would  be  warranted  in  regarding 
it  as  a  valid  deed.  Was  this  done?  The  jury,  under  the  in- 
structions of  the  court,  of  necessity  must  have  found  it  was 
not.      * 

For  the  purpose  of  explaining  these  alterations  apparent 
upon  the  face  of  the  deed,  appellants  introduced  and  exam- 
ined three  witnesses,  viz :  Lemen,  Greenwood,  and  Hall,  and 
after  a  somewhat  careful  examination  of  their  testimony  we 
are  unable  to  say  that  the  conclusion  reached  by  the  jury  was 
wrong,  at  any  rate  it  is  not  manifestly  so.  None  of  these  wit- 
nesses pretend  to  know  when  these  alterations  in  the  deed  were 
made,  or  where  they  were  made.  The  weight  of  evidence 
shows  they  were  made  by  the  same  hand  that  wrote  the  original 
deed,  but  this  fact  is  of  but  little  importance  unaccompanied 
as  it  is  by  any  explanation  as  to  when,  where,  or  by  whose 
authority  the  alterations  were  made;  and  it  is  a  significant 
fact  that  Miller,  who  wrote  the  deed  and  made  the  alterations, 
was  not  called  as  a  witness  or  his  absence  accounted  for. 
Probably  he  was  dead,  but  if  so,  that  fact  should  have  been 
shown.  The  testimony  of  Greenwood  and  Hall  also  has  but 
little  if  any  bearing  at  all  upon  the  vital  question,  when,  where, 
or  under  what  circumstances  were  these  alterations  made? 
And,  indeed,  the  testimony  of  Lemen  himself,  when  considered 
as  a  whole,  is  but  little  more  satisfactory,  if  any  at  all,  than 
that  of  Greenwood  and  Hall.     It  is  true,  in  his  examination 
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in  chief,  when  speaking  of  the  deed  and  its  execution,  he  uses 
this  language:  "The  deed  was  to  Pyle  and  wife  and  is  now 
just  as  it  was  when  it  was  executed,  acknowledged  and  de- 
livered by  us,  according  to  my  best  recollection."  But  he  shows 
upon  his  cross-examination  that  his  "best  recollection"  was 
scarcely  any  recollection  of  the  transaction  whatever.  He  says  : 
"Don't  remember  where  this  deed  was  drawn  up.  *  *  * 
Don't  remember  these  alterations  in  this  deed;  have  no  re- 
collection of  seeing  them  at  the  time  the  deed  was  signed. 
Can't  say  whether  this  deed  read,  'and  Abner  Pyle  of  the 
county  and  State  aforesaid/  or  l  Abner  Pyle  and  wife  of  the 
county  and  State  aforesaid;'  it  might  have  been  one  or  the 
other.  *  *  *  There  are  several  other  erasures  I  can  see 
by  holding  the  deed  up  between  me  and  the  light,  but  I  have 
no  recollection  as  to  when  they  were  made  or  how  they  came 
to  be  made ;  in  fact  I  have  no  recollection  aside  from  the  deed 
itself" 

These  statements,  when  all  considered  together,  show  con- 
clusively that  the  witness,  at  the  time  of  testifying,  really 
had  no  recollection  whatever  of  the  transaction  about  which 
he  was  speaking,  further  than  the  mere  fact  of  executing  the 
deed.  He  saw  the  signatures  of  himself  and  wife  and  recog- 
nized them,  and  perhaps  remembered  the  fact  of  making  a 
deed,  but  that  was  all.  This,  however,  furnishes  no  explana- 
tion of  the  confessed  alterations  in  the  deed,  nor  did  it  tend  to 
show  that  they  were  made  at  or  before  the  time  of  its  execu- 
tion. The  weight  of  the  evidence  shows  that  these  alterations 
were  made  with  a  different  ink  from  that  in  which  the  deed 
was  originally  written,  and  one  of  the  witnesses  thought  three 
different  inks  had  been  used  on  the  deed,  and  one  of  appellants' 
own  witnesses  gives  it  as  his  opinion  that  the  words  "of  the," 
interlined  between  "wife  and  county,"  looked  newer  than  the 
rest.  In  fact,  the  weight  of  the  evidence  shows  that  these 
alterations  appeared  fresher  than  the  other  portions  of  the  deed. 

Now,  in  the  light  of  these  facts,  and  in  the  absence  of  any 
satisfactory  explanation   of  the  condition  of  the   deed    when 
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offered  in  evidence,  we  are  at  a  loss  to  see  how  the  jury  could 
have  reached  any  other  conclusion  than  that  which  they  did, 
and  we  are  of  opinion,  therefore,  they  were  fully  warranted  in 
disregarding,  as  they  did,  the  instrument  as  a  deed  to  Abner 
Pyle  and  wife;  and  with  this  fell  the  whole  theory  upon  which 
appellants  claimed  a  right  of  recovery, — for  if  the  deed  was 
originally  made  to  Abner  Pyle  alone,  and  it  was  subsequently 
so  altered  by  the  grantee  or  a  stranger  as  to  make  it  in  form, 
as  it  was,  a  deed  to  Abner  Pyle  and  wife,  it  is  evident  that  the 
wife  took  no  interest  in  the  premises  conveyed,  except  a  mere 
inchoate  right  of  dower,  and  that  whatever  title  Abner  Pyle 
acquired  under  it  was  conveyed  by  him  to  Andrew  Pyle,  by 
virtue  of  his  deed  of  June  6,  1868. 

It  was  proposed  upon  the  trial  to  show,  by  Abner  Pyle,  and 
Naomi  Pyle,  his  wife :  1.  When,  where  and  by  whom  the 
alterations  in  the  deed  were  made;  2.  To  show  that  the  alter- 
ations were  made  by  the  justice  when  the  deed  was  executed 
and  delivered;  3.  To  show  that  the  reason  why  the  wife's 
name  was  put  in  the  deed  was  because  she  advanced  the  money 
to  pay  for  the  land  out  of  her  separate  property.  And  it  was 
further  proposed  to  show,  by  Abner  Pyle  alone,  that  the  deed 
in  question  was  the  same  deed  under  which  he  made  the  deed 
to  his  son,  Andrew  Pyle.  Upon  objection  to  the  competency 
of  these  witnesses  to  prove  the  facts  proposed,  the  court  refused 
to  allow  them  to  testify,  and  it  is  now  earnestly  urged  that 
the  court,  in  thus  ruling,  erred. 

By  the  common  law,  parties  to  the  suit,  and  all  persons 
having  a  direct  interest  in  its  result,  were  excluded  as  wit- 
nesses. It  was  also  a  rule  of  the  common  law  that  husband 
and  wife  could  not  testify  for  or  against  each  other,  nor  could 
they  testify  to  communications  between  each  other,  or  to  any 
fact  or  transaction  the  knowledge  of  which  was  obtained  by 
means  of  the  marital  relation.     Reeves  v.  Herr,  59  111.  81. 

To  these  general  rules  there  were  certain  exceptions,  unim- 
portant to  notice  here,  as  they  have  no  bearing  upon  the  question 
we  are  considering.     The  rules  themselves,  however,  were  of 
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constant  and  general  application,  and  constituted  a  part  of  the 
law  of  this  State  until  1867,  when  the  legislature  passed  an 
act  almost  abrogating  the  one  and  radically  changing  the  other. 
The  act  of  1867  is  substantially  the  same  as  our  present  stat- 
ute on  the  subject.  By  the  first  section  of  that  act  it  is  pro- 
vided, in  general  terms,  that  no  person  shall  be  disqualified  as 
a  witness  in  any  civil  action,  suit  or  proceeding  by  reason  of 
being  a  party  to  the  suit  or  otherwise  interested  in  its  event, 
or  by  reason  of  having  been  convicted  of  any  crime.  The 
second  section  provides,  in  substance,  that  no  person  shall,  by 
virtue  of  the  first  section,  be  permitted  to  testify  on  his  own 
motion  in  any  civil  suit  or  proceeding,  where  the  adverse 
party  sues  or  defends  as  heir,  devisee,  etc.,  except  in  certain 
specified  cases. 

Henry  and  Hiram  Pyle,  the  real  parties  in  interest  in  this 
suit,  are  defending  as  heirs  of  Andrew  Pyle,  and  hence  the 
plaintiffs  had  no  right  to  testify  under  the  first  section  of  the 
act,  unless  the  case  falls  within  some  of  the  exceptions  in  the 
second  section,  and  there  is  certainly  no  ground  for  any  claim 
of  that  kind.  Indeed,  appellants  do  not  claim  to  have  any 
right  to  testify  under  the  first  section  of  the  act. 

But  appellants  insist  that  Naomi  Pyle  had  the  right  to  tes- 
tify under  the  fifth  section  of  the  act  in  question.  That  sec- 
tion, or  so  much  of  it  as  may  be  supposed  to  have  any  bearing 
on  the  question  before  us,  provides  that  "no  husband  or  wife 
shall,  by  section  one  of  this  act,  be  rendered  competent  to  tes- 
tify for  or  against  each  other  as  to  any  transaction  or  conver- 
sation occurring  during  the  marriage  or  after  its  dissolution, 
except  in  cases  where  the  wife  would,  if  unmarried,  be  plaintiff 
or  defendant,  *  *  *  or  where  the  litigation  shall  be  con- 
cerning the  separate  property  of  the  wife."  "We  see  nothing 
in  this  section  looking  to  the  view  contended  for  by  appellants. 
There  is,  indeed,  nothing  in  the  fifth  section  that  will,  in  any 
case,  have  the  effect  of  rendering  one  competent  as  a  witness 
who  is  incompetent  under  the  first  and  second  sections.  Where 
one   is   suing  or  defending  as   heir,  devisee,  etc.,  no  adverse 
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party  or  party  having  an  interest  in  the  event  of  the  suit  can, 
on  his  or  her  own  motion,  testify,  and  it  is  wholly  immaterial 
whether  such  adverse  party  is  married  or  single, — the  rule 
applies  to  all  persons  alike.  But  this  rule  is  not  always  true 
e  converso,  for  it  often  happens,  in  suits  where  husband  and 
wife  are  parties,  that  one  or  both  of  them  might  be  competent 
witnesses  under  the  first  and  second  sections,  and  yet  incom- 
petent to  testify  by  reason  of  some  other  common  law  restric- 
tion not  falling  within  the  exceptions  in  the  fifth  section. 

But  even  if  appellants  were  correct  in  their  construction  of 
the  act,  their  application  of  it  is  evidently  wrong.  There  is 
no  controversy,  here,  about  the  separate  property  of  the  wife, 
but,  on  the  contrary,  the  whole  theory  of  appellants'  right  of 
recovery  rests  on  the  hypothesis  that  the  husband  and  wife 
are  seiz'ed  as  one  person  of  the  whole  estate,  and  that  she  could 
not  recover  without  his  recovering,  and  that  whatever  testi- 
mony promotes  her  success  equally  promotes  his. 

But  it  is  urged  by  appellants  that  the  facts  proposed  to  be 
proved  by  their  own  testimony  were  not  on  the  merits,  but 
merely  preliminary  to  the  introduction  of  the  deed.  If  coun- 
sel mean  by  this  that  the  evidence  offered  was  for  the  court 
only,  to  be  considered  in  determining  whether  the  instrument 
in  its  then  condition  should  go  to  the  jury  at  all  or  not,  then 
it  is  manifest  that  appellants  were  not  injured  by  the  action  of 
the  court  in  excluding  them  as  witnesses  for  that  purpose, — for 
the  court,  upon  the  testimony  of  the  other  witnesses,  allowed 
the  deed  to  go  to  the  jury,  and  if  their  testimony  was  only  to 
be  used  for  this  preliminary  purpose,  it  was  not  at  all  needed, 
as  the  admission  of  the  deed  without   it   abundantly  proves. 

The  facts  proposed  to  be  proved  by  appellants,  however,  were 
not  of  the  preliminary  character  claimed.  They  looked  di- 
rectly to  the  merits  of  the  case.  To  have  permitted  appellants 
to  establish  these  facts  in  the  manner  proposed,  would  have 
been  to  have  allowed  them  by  their  own  testimony  to  estab- 
lish a  fact  upon  which  their  entire  case  depended.  What  was 
the  great  fact  to  be  established  by  appellants  in  order  to  en- 
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title  them  to  recover?  Evidently  that  the  deed  under  which 
they  claimed  was  in  form  and  substance  the  same  as  when 
originally  delivered, — or,  in  other  words,  that  it  was  genuine; 
and  its  genuineness  could  only  be  established  by  proving  that 
the  erasures  and  interlineations  were  made  at  or  before  its 
delivery, — the  very  thing  which  appellants  proposed  doing  by 
their  own  testimony. 

In  Ely  v.  Ely,  6  Gray,  439,  the  court,  in  discussing  this 
subject,  say:  "The  burden  is  on  the  party  offering  the  in- 
strument to  prove  its  genuineness,  and  that  the  alterations 
apparent  on  the  same  were  honestly  and  properly  made." 

So  in  this  case,  the  burden  was  on  appellants  to  establish 
the  genuineness  of  the  deed  by  showing  that  the  alterations 
were  honestly  and  properly  made.  But  this  could  not  be 
done  by  the  testimony  of  appellants  themselves.  They  were 
not  competent  for  that  purpose,  and  the  circuit  court  therefore 
properly  refused  to  allow  them  to  testify.  If  the  view  here 
taken  is  correct,  appellants  were  not  entitled  to  recover,  what- 
ever may  have  been  the  instructions  of  the  court,  and  it  is 
therefore  unnecessary  to  determine  whether  any  error  was 
committed  in  giving  the  instructions,  or  not. 

We  are  also  of  opinion  that  the  court  committed  no  error 
in  refusing  to  grant  a  new  trial,  either  under  the  statute  or 
otherwise. 

Seeing  no  cause  for  a  reversal  of  the  case,  the  judgment  of 

the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Saeah  E.  Howitt 

v. 

Anestasia  Estelle. 

1.  New  trial — on  the  evidence.  Where  the  evidence  is  contradictory  and 
wholly  irreconcilable,  it  is  for  the  jury  to  weigh  it  and  give  it  such  credit  as 
it  deserves;  and  while  the  evidence  upon  which  a  verdict  is  based  in  such  a 
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case  may  be  unsatisfactory  on  paper,  a  new  trial  will  not  be  granted  on   the 
ground  the  evidence  fails  to  support  the  finding. 

2.  Trover — when  a  demand  is  necessary.  Where  a  party  actually  converts 
the  personal  property  of  another  by  selling  the  same  and  appropriating  the 
proceeds,  no  demand  is  necessary  by  the  owner  before  suing  for  the  conversion. 
A  wrongful  taking  or  a  wrongful  sale  constitutes  an  actual  conversion.  Where 
a  party  comes  lawfully  into  possession  and  retains  the  property,  to  put  him  in 
the  wrong  a  demand  and  refusal  are  necessary. 

Writ  of  Error  to  the  Circuit  Court  of  Clay  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Messrs.  Cooper  &  S^iith,  for  the  plaintiff  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Anestasia  Estelle  brought  an  action  before  a  justice  of  the 
peace  against  Sarah  E.  Howitt,  to  recover  the  value  of  a  sew- 
ing machine.  On  a  trial  before  the  justice,  plaintiff  recovered 
a  judgment,  and  also  on  a  trial  on  an  appeal  to  the  circuit 
court. 

The  evidence  is  irreconcilably  conflicting.  Plaintiff  below 
swore  most  positively  that  she  sold  and  conveyed  to  defendant 
a  house  and  lot  in  Wichita  City,  in  Kansas,  for  the  sum  of 
$150,  and  received  the  machine  in  controversy  in  part  pay- 
ment, at  the  price  of  $75,  and  that  defendant  delivered  the 
machine  to  her.  Defendant  below  swore  positively  that  she 
did  not  purchase  the  house  and  lot,  or  even  sell  plaintiff  the 
machine.  She,  however,  admits  receiving  a  deed  for  the  house 
and  lot,  and  having  it  recorded.  She  claims  it  was  only  to 
be  a  purchase  in  case  she  liked  the  house  and  lot  when  she 
should  see  them,  but  that  she  did  not  like  the  title;  that  it 
was  understood  that  in  case  she  declined  to  become  the  pur- 
chaser she  was  to  endeavor  to  sell  the  property,  but  had  been 
unable  to  do  so.  She  says  she  then  advanced  plaintiff  $26  in 
money  and  about  $30  worth  of  merchandize,  with  the  agree- 
ment that  she  was  to  hold  the  house  and  lot  as  security  for 
these  advances.     She  testified   that  she  afterwards  sold  the 
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machine  for  $37  ;  that  owing  to  the  fact  plaintiff  had  separated 
the  attachments  from  the  machine  and  had  them  in  her  posses- 
sion, she  was  unable  to  obtain  a  better  price. 

Lebus  testified,  that  after  the  trial  before  the  justice,  in  en- 
deavoring to  effect  a  compromise  between  the  parties,  in.  con- 
versing with  plaintiff  she  admitted  that  defendant  had  paid 
her  and  she  had  no  claim  on  the  machine,  but  insisted  that 
defendant's  husband  owed  her. 

Potts  testified,  plaintiff  at  one  time  had  all  the  machine 
attachments,  and  agreed  to  return  them  to  defendant;  but  this 
witness  admitted  that  he  had  been  convicted  at  that  term  of 
selling  a  forged  note,  but  that  a  new  trial  had  been  granted. 

This  evidence  is  entirely  irreconcilable,  and  in  such  a  case 
it  is  for  the  jury  to  weigh  and  give  it  such  credit  as  it  de- 
serves. Whilst  it  may  be  unsatisfactory  to  us  as  it  appears 
on  paper,  it  may  have  been  to  the  jury,  who  saw  and  heard 
the  witnesses  testify,  entirely  free  from  doubt.  The  jury  in 
the  justice's  court,  as  well  as  that  in  the  circuit  court,  found  the 
same  verdict,  and  seem  to  have  both  given  credit  to  plaintiff, 
and  we  are  unable  to  say  they  were  mistaken,  or  that  the  evi- 
dence fails  to  support  the  finding. 

It  is  objected  that  no  demand  for  the  nlachine  was  proved. 
None  was  required,  as  defendant  testified  she  had  sold  it. 
This,  then,  was  an  actual  conversion  of  the  property,  which 
rendered  a  demand  unnecessary.  A  demand  and  refusal  are 
only  evidence  of  a  conversion,  and  are  not  required  where  an 
actual  conversion  is  proved.  Chitty's  PI.  vol.  1,  p.  177,  (6th 
Am.  ed.)  A  wrongful  taking  or  a  wrongful  sale  constitutes 
an  actual  conversion,  and  when  shown  dispenses  with  a  de- 
mand. But  where  a  party  comes  lawfully  into  possession  and 
retains  the  property,  to  put  him  in  the  wrong  a  demand  and 
refusal  are  necessary. 

Perceiving  no  error  in  the  record  for  which  the  judgment 

should  be  reversed,  it  is  affirmed. 

Judgment  affirmed. 
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William  A.  Pollack 

v. 
John  B.  Slack  et  al. 

1.  Attachments — division  of  proceeds  of  sale,  as  between  several  judgments. 
Section  thirty-seven  of  the  Attachment  act,  (Rev.  Stat.  1874,  158,)  seems  to 
provide  for  a  division  of  the  proceeds  of  sale  of  property  attached,  in  two 
classes  of  cases:  First,  where  two  or  more  creditors  commence  by  attachment 
and  the  writs  are  all  returnable  to  the  same  term,  they  are  protected  by  the  stat- 
ute, whether  they  all  obtain  judgments  at  the  same  or  at  different  terms  of  court. 
Second,  all  judgments  in  suits  commenced  by  summons,  capias  or  attachment, 
rendered  at  the  term  when  the  attachment  is  returnable,  or  rendered  at  the 
term  when  judgment  is  obtained  in  the  suit  by  attachment,  regardless  of  the 
time  when  the  actions  were  commenced. 

2.  An  attachment  was  sued  out  and  levied  upon  land  of  the  debtor.  At  the 
return  term  the  cause  was  continued.  Subsequently  the  debtor  conveyed  the 
land  attached  to  a  third  person.  After  this  conveyance  the  grantee  of  such 
debtor  and  another  each  brought  suit  against  him,  and  at  the  term  of  court 
next  following  both  obtained  judgments,  and  at  the  same  term  the  attaching 
creditor  also  obtained  judgment.  Executions  were  issued  on  all  these  judg- 
ments on  the  same  day  and  placed  in  the  hands  of  an  officer,  who  advertised 
and  sold  the  land  on  the  execution  in  favor  of  the  attaching  creditor.  The 
proceeds  of  this  sale  were  ordered  by  the  court  below  to  be  distributed  as  fol- 
lows: First,  to  pay  in  full  the  judgment  of  the  attaching  creditor,  second,  the 
surplus,  if  any,  to  the  one  mentioned  as  the  grantee  of  the  debtor,  upon  his 
judgment.  This  was  held  to  be  an  improper  distribution  of  the  proceeds  of 
the  sale.  All  the  judgments  were  entitled  to  share  pro  rata  according  to  their 
several  amounts.  The  judgments  obtained  in  the  suits  which  were  commenced 
by  summons  came  within  the  second  class  of  cases  provided  for  in  the  statute. 

Appeal  from  the  Circuit  Court  of  Washington  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  L.  M.  Phillips,  for  the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

John  B.  Slack  sued  out  an  attachment  against  Charles  P. 
Huntington,  returnable  to  the  September  term,  1875,  of  the 
circuit  court  of  Washington  county.  On  the  20th  day  of  Sep- 
tember, 1875,  the  writ  of  attachment  was  levied  on  a  tract  of 
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land  in  Washington  county.  At  the  September  term  of  court 
no  trial  was  had,  but  the  cause  was  continued.  On  the  2d  day 
of  December,  Huntington  conveyed  the  land  to  Alexander 
Warner,  and  the  deed  was  recorded  on  the  7th  day  of  the  fol- 
lowing January.  Afterwards,  Alexander  Warner  and  William 
A.  Pollack  each  commenced  an  action  of  assumpsit  against 
Huntington,  and  at  the  April  term  of  court,  1876,  judgments 
were  rendered  in  their  favor,  and  at  the  same  term  the  attach- 
ing creditor,  Slack,  obtained  a  judgment  in  the  attachment 
suit.  On  the  11th  day  of  July,  1876,  executions  were  issued 
on  all  three  of  the  judgments  and  delivered  to  the  sheriff,  who 
advertised  and  sold  the  land  on  the  execution  in  favor  of  Slack. 
The  sheriff  reported  the  money  to  the  court,  and  an  order  was 
entered  requiring  him  to  pay,  first,  John  B.  Slack  the  amount 
of  his  judgment,  and  the  surplus,  if  any,  to  Alexander  War- 
ner on  his  judgment.     This  decision  is  assigned  for  error. 

We  see  no  ground  upon  which  the  decision  can  be  sustained 
without  disregarding  a  plain  provision  of  the  statute,  which 
declares  all  judgments  in  attachments  against  the  same  defend- 
ant returnable  at  the  same  term  of  court,  and  all  judgments 
in  suits  by  summons,  capias  or  attachment  against  such  de- 
fendant, recovered  at  that  term  or  at  the  term  when  the  judg- 
ment in  the  first  attachment  upon  which  judgment  shall  be 
recovered  is  rendered,  shall  share  pro  rata,  according  to  the 
amounts  of  the  several  judgments,  in  the  proceeds  of  the  prop- 
erty either  in  the  hands  of  a  garnishee  or  otherwise.  Rev. 
Stat.  1874,  sec.  37,  p.  158.  This  section  of  the  statute  seems 
to  provide  for  a  division  of  the  proceeds  of  the  property  at- 
tached in  two  classes  of  cases  :  First,  where  two  or  more  credi- 
tors commence  by  attachment,  and  all  returnable  to  the  same 
term,  they  are  protected  by  the  statute  whether  they  all  obtain 
judgments  at  the  same  or  at  different  terms  of  court.  Second, 
all  judgments  in  suits  by  summons,  capias  or  attachment,  ren- 
dered at  the  term  when  the  attachment  is  returnable,  or  ren- 
dered at  the  term  when  judgment  is  obtained  in  the  action  of 
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attachment  regardless  of  the  time  when  the  actions  were  com- 
menced. 

The  judgments  obtained  by  Warner  and  Pollack  seem  to 
fall  in  this  second  class.  Their  suits  were  not  commenced 
until  the  return  day  of  the  attachment  had  passed,  but  they 
each  obtained  judgment  at  the  same  term  of  court  that  the 
attaching  creditor  obtained  his  judgment,  and  they  were,  under 
the  statute,  clearly  entitled  to  share  in  the  proceeds  of  the 
property  attached. 

The  judgment  of  the  circuit  court  will  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


William  Bower,  Executor, 

v. 

The  Grayville  and  Mattoon  Railroad  Company. 

Parties  on  appeal.  Where  the  defendant  in  proceedings  to  condemn  land  for 
right  of  way  has  died,  his  executor  can  not  properly  take  an  appeal  therein, 
unless  it  affirmatively  appears  such  executor  has  some  interest  in  the  land  by 
virtue  of  the  will  of  the  testator.  Nothing  being  shown  to  the  contrary,  it 
will  be  assumed  the  fee  is  in  the  heirs,  and  not  in  the  executor,  and  in  such 
case  the  heirs  alone  can  prosecute  an  appeal. 

Appeal  from  the  Circuit  Court  of  Richland  county. 
Messrs.  Canby  &  Ekey,  for  the  appellant. 

Mr.  J.  M.  Wilson,  and  Messrs.  Wilson  &  Hutchinson, 
for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  brought  by  the  Grayville  and  Mat- 
toon  Railroad  Company  to  condemn  the  right  of  way  for  its 
road-bed  over  lands  belonging  to  various  persons,  and  de- 
scribed in  the  petition,  and  among  others  were  lands  belonging 
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to  P.  P.  Bower,  since  deceased.  Commissioners  were  ap- 
pointed to  assess  damages  that  owners  would  severally  sustain 
by  reason  of  taking  their  land  and  the  construction  of  the 
road,  who  made   report  of  their  acts  and  doings  to  the  court. 

Pending  the  proceedings  P.  P.  Bower  died,  leaving  heirs 
him  surviving  to  whom  his  estate  would  descend.  William 
Bower  was  appointed  executor  of  the  estate  of  P.  P.  Bower, 
deceased. 

When  the  report  of  the  commissioners  was  filed  the  heirs 
of  decedent  appeared  by  attorney  and  made  objections  to  it. 

The  executor  also  filed  exceptions  to  the  report  of  the  com- 
missioners, and  on  consideration  the  same  were  overruled  by 
the  court,  and  the  executor  having  saved  exceptions  to  the 
decision  of  the  court,  brings  the  case  to  this  court  on  appeal. 

The  railroad  company  now  comes  and  moves  to  dismiss  the 
appeal  of  the  executor  for  the  reason  the  heirs  of  the  owner 
of  the  land  have  not  joined  in  it,  and  for  the  further  reason 
the  executor  has  no  interest  in  the  subject  matter  of  the  liti- 
gation, and  therefore  has  no  right  to  prosecute  an  appeal  in 
his  own  name. 

Our  conclusion  is,  the  motion  ought  to  prevail.  It  does 
not  appear,  from  anything  in  the  record,  that  the  executor 
has  any  interest  in  the  land  sought  to  be  condemned.  As  to 
it  he  is  a  mere  stranger,  and  can  not  rightfully  intermeddle 
with  litigation  concerning  it.  It  was  for  him  to  show  he  had 
an  interest  in  the  land  itself  that  would  be  affected  by  the  pro- 
ceedings. If  he  had  any  such  interest  it  could  have  been 
made  known  by  exhibiting  the  will  of  the  decedent  under 
which  he  was  appointed  executor;  but  that  he  has  not  done. 

So  far  as  it  appears  from  the  record  before  us,  the  fee  of 
the  land  to  be  condemned  is  in  the  heirs  of  the  deceased 
owner,  and  not  in  the  executor.  Hence  the  heirs  are  the 
only  parties  that  have  rights  in  the  estate  to  be  affected  by  the 
proceedings,  and  they  alone  can  prosecute  an  appeal. 

The  appeal  will  be  dismissed. 

Appeal  dismissed. 
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Briefs  for  the  Appellant  and  the  Appellee. 

Rufus  N.  Ramsay 

v. 

The  County  of  Clinton. 

1.  Remedy — when  remedy  at  law  complete.  If  money  paid  by  a  county  to  its 
clerk  be  recoverable  back  by  the  county,  the  action  at  law  for  money  had  and 
received  is  a  full  and  complete  remedy,  and  where  no  fraud  is  shown  a  resort 
can  not  be  had  to  a  court  of  equity. 

2.  Limitations — statute  may  be  pleaded  against  municipal  corporation.  This 
court  has  recognized  the  doctrine  that  in  an  action  on  contract  or  for  tort  a 
municipal  corporation  may  plead,  or  have  pleaded  against  it,  the  Statute  of 
Limitations. 

Appeal  from  the  Circuit  Court  of  Clinton  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Van  Hoorebeke,  Mubray  &  Andrews,  for  the 
appellant : 

The  remedy  was  at  law.  Kilgore  v.  The  People,  76  111.  548; 
Clinton  County  v.  Schuster,  82  id.  137. 

The  Statute  of  Limitations  runs  against  a  municipal  corpo- 
ration or  county.  Dillon  on  Municipal  Corp.  p.  517,  sec.  533; 
Angell  on  Lim.  p.  33,  sec.  38;  Evans  v.  Erie  Co.  66  Penn. 
St.  228;  City  of  Cincinnati  v.  Evans,  5  Ohio  St.  602;  Green 
et  al.  v.  State,  etc.  8  id.  310;  Thevenin  v.  Lessee  of  Slocum,  16 
id.  527  ;  State  Bank  v.  Brown,  1  Scam.  106  ;  Logan  Co.  v.  City 
of  Lincoln,  81  111.  156;  Leroy  v.  City  of  Springfield,  id.  114. 

Mr.  F.  A.  Lietze,  for  the  appellee : 

Appellant  insists  that  there  is  a  complete  remedy  at  law,  and 
in  analogy  to  this  cites  Kilgore  v.  The  People,  76  111.  548,  and 
County  of  Clinton  v.  Schuster,  82  id.  137;  but  I  am  unable 
to  perceive  where  or  in  what  the  analogy  of  those  cases  and 
the  case  before  the  court  consists.  Kilgore  and  Schuster  were 
both  officers  elected  after  the  adoption  of  the  new  constitution, 
and  received  a  fixed  salary  as  compensation,  and  any  excess 
which  they  received  as  fees  or  emoluments  above  their  compen- 
15—92  III. 
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sation,  they  were  bound  to  pay  into  the  county  treasury.  Is  this 
the  case  with  appellant?  He  was  elected  before  the  adoption  of 
the  new  constitution  (1869),  and  all  fees  and  emoluments  which 
he  received,  no  matter  whether  by  fraud  or  mistake,  would  go 
into  his  pocket  and  be  his  property.  The  fees  and  allowances 
made  to  appellant  were  made  by  the  county  court.  They  are 
final  and  conclusive,  and  can  only  be  impeached  for  fraud  or 
mistake.  Kinney  v.  The  People,  3  Scam.  360;  Washington 
County  v.  Pablier  et  al.  5  Gilm.  232. 

Mistake  is  cognizable  in  chancery  only.  Newlan  v.  Dun- 
ham, 60  111.  233. 

Appellant  likewise  interposes  the  Statute  of  Limitations, 
which  he  successfully  might  if  appellee  were  to  proceed  in  an 
action  at  law,  but  which  a  court  of  equity  will  prevent  to  be 
interposed  in  cases  like  the  one  before  the  court  now.  See 
Supervisors  v.  Winnebago  Swamp  and  Drainage  Co.  52  111. 
299;  Story's  Equity,  §1521. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  the  county  of  Clinton 
for  the  purpose  of  recovering  back  certain  allowances  alleged 
to  have  been  made  to  the  defendant  as  county  clerk  of  said 
county,  for  services  and  otherwise,  to  which  he  was  not  enti- 
tled by  law. 

The  bill  charges  that  defendant,  through  fraudulent  repre- 
sentations, obtained  these  allowances  when  he  was  not  entitled 
to  them,  and  that  the  county  court  of  the  county,  believing 
them  to  be  correct,  allowed  the  claims  by  mistake. 

The  answer,  after  specifically  denying  every  allegation  of 
the  bill  in  respect  of  fraud  and  fraudulent  representations, 
among  other  things  sets  up  and  relies  upon  the  Statute  of 
Limitations  as  a  defence,  and  that  the  remedy,  if  any,  is  com- 
plete at  law. 

The  decree  of  the  court  was  that  complainant  recover  of  the 
defendant  $4755  and  costs.    The  decree  is  a  special  one,  show- 


1879.]  Ramsay  v.  County  of  Clinton.  227 

Opinion  of  the  Court. 

ing  what  items  are  embraced    in   the   total   amount,  and   for 
which  complainant  recovers,  and  they  are  as  follows: 

1.  For  indexing  tax  sale  records,      - 

2.  For  footing  assessment,     ----- 

3.  For  making  report  of  the  taxes  for  the  Auditor, 

4.  For  filing  assessor's  blanks,      -         -         -         - 

5.  For  arranging  county  clerk's  office, 

Total, $4755 

Defendant  held  the  office  of  county  clerk  of  the  county  from 
December,  1865,  to  December,  1873. 

The  indexing  of  the  tax  sale  records  was  under  these  cir- 
cumstances: On  September  4,  1871,  the  county  court  passed 
the  following  order:  " Ordered,  that  the  county  clerk  index 
the  tax  sale  records,  lands  and  town  lots,  in  the  county  of 
Clinton,  from  the  year  1864  up  to  the  latest  sales." 

In  pursuance  of  this  order  defendant  made  the  indexes, 
which  were  used  and  paid  for  by  the  county.  There  were 
some  20,000  or  more  entries.  There  was  no  law  upon  the 
subject  until  on  the  first  day  of  July,  1872,  when  an  act  of  the 
legislature  went  in  force  authorizing  county  clerks  to  make 
an  index  of  the  tax  sale  records. 

The  item  for  footing  assessment  was  an  allowance  for  work 
which  the  assessor  failed  to  do  in  completing  his  books,  as 
required  by  law  ;  the  county  order  therefor  is  dated  September, 
1867,  and  is  issued  for  footing  assessment,  $200. 

For  making  abstract  of  taxes  for  the  Auditor,  the  evidence 
is  that  defendant  was  allowed,  on  an  average,  $125  per  year, 
and  that  it  was  worth  that  and  over.  The  statute  appears  ex- 
plicitly to  provide  for  the  payment  of  this  service  by  the 
county  court,  the  amount  being  discretionary. 

As  to  filing  assessor's  blanks,  the  evidence  was  that  for  six 
Years  defendant  was  allowed  for  filing  assessor's  blanks;  that 
he  filed  them  every  year.  The  accounts  for  such  filing  were  not 
always  presented  at  the  time,  but  were  afterwards  presented 
and  allowed.     The  statute  required  the  assessor  to  return  the 
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blanks  to  the  county  clerk,  and  made  it  the  duty  of  the  county 
clerk  to  carefully  file  and  preserve  them  for  one  year.  The 
act  of  1865  contained  the  provision,  that  "the  clerks  of  the 
county  courts  shall  be  allowed  the  same  fees  as  are  provided 
for  clerks  of  the  circuit  court  for  similar  services  to  those  re- 
quired of  circuit  clerks,  where  the  same  is  not  herein  other- 
wise provided,  etc. ;  and  for  filing  each  paper  relating  to 
county  business,  five  cents."  The  statute  in  regard  to  fees  of 
circuit  clerks  allowed  for  filing  each  paper,  ten  cents.  Under 
these  statutes  the  county  court  paid  the  $705  for  filing  asses- 
sor's blanks. 

As  to  the  last  item  in  the  decree,  $1000  for  arranging  county 
clerk's  office,  it  appears  that  the  office,  when  defendant  came 
into  it,  was  in  a  condition  of  chaos  and  confusion;  that  from 
the  adoption  by  the  county  court  of  the  numerical  instead  of 
the  alphabetical  system,  it  was  necessary  to  make  a  complete 
index  to  all  papers  of  estates  in  the  probate  court;  that  the 
work  of  arranging  the  office  was  done  by  direction  of  the 
county  court,  and  defendant  was  allowed  $1000  for  it,  the 
work,  exclusive  of  indexing  the  estates,  actually  costing  that 
amount. 

There  is  no  evidence  of  any  fraudulent  practice  or  of  any 
fraudulent  representation  by  the  defendant  in  any  respect 
whatever,  or  of  any  mistake  of  fact.  There  is  no  question  as 
to  the  performance  or  value  of  the  services,  or  that  the  allow- 
ances were  not  made  in  good  faith,  under  the  honest  belief 
that  defendant  was  entitled  to  them, — all  the  mistake  in  the 
matter,  if  any,  being  one  of  law,  as  to  the  defendant  being 
legally  entitled  to  these  allowances  which  were  made  to  him. 

Without  expressing  any  opinion  upon  the  merits  of  the  case, 
as  to  whether  defendant  could  have  recovered  from  the  county 
in  respect  of  these  services,  or  whether,  payment  having  been 
made,  it  was  recoverable  back  by  the  county,  we  think  the 
defences  set  up  of  a  remedy  at  law  and  of  the  Statute  of  Limi- 
tations should  prevail  against  this  suit. 

If  the  money  be  recoverable  back  by  the  county,  we  do  not 
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perceive  why  the  action  at  law  for  money  had  and  received  is 
not  a  full  and  complete  remedy.  Upon  the  proofs  in  the  case, 
not  regarding  mere  averments  of  the  bill,  we  fail  to  perceive 
any  element  of  such  an  equitable  nature  as  will  warrant  resort 
to  a  court  of  equity. 

The  bill  was  filed  April  9,  1877.  All  the  items  mentioned 
in  the  decree  accrued  and  were  paid  for  prior  to  April  9, 1872. 
We  think  the  five  years'  limitation  of  the  statute  should  apply 
against  them. 

It  is  laid  down  in  2  Dill.  Mun.  Corp.  §  533,  that  in  an 
action  on  contract  or  for  tort,  a  municipal  corporation  may 
plead  or  have  pleaded  against  it  the  Statute  of  Limitations. 
This  court  has  recognized  the  same  doctrine.  Logan  County 
v.  City  of  Lincoln,  81  111.  156;  Leroy  v.  City  of  Springfield, 
id.  114. 

We  are  of  opinion  that  in  an  action  of  the  present  character, 
for  the  recovery  back  of  a  payment  honestly  made  and  received 
in  discharge  of  a  claim  preferred  against  the  county,  the  Stat- 
ute of  Limitations  may  well  apply  against  a  county. 

i  The  judgment  will  be  reversed. 

Judgment  reversed. 


Sebastian  Bjppen 

v. 
Juergen  Schcen. 

1.  Garnishment — answer  denying  indebtedness  must  be  disproved.  Where  the 
answer  of  a  garnishee  denies  all  indebtedness  at  the  date  of  the  service  on 
him,  the  party  garnisheeing  must  disprove  the  answer  before  he  can  recover. 
The  burden  of  disproving  it  rests  on  him. 

2.  Married  woman — note  given  her  for  her  separate  property  not  subject  to 
her  husband's  debts.  The  amount  of  a  promissory  note  given  to  a  married 
woman,  on  the  sale  of  a  house  which  belonged  to  her  before  her  marriage,  is 
not  liable  to  garnishment  by  a  creditor  of  her  husband.  The  proceeds  of 
the  sale  of  her  separate  property  can  not  be  subjected  to  the  payment  of  the 
husband's  debts. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Kcerner  &  Turner,  for  the  appellant. 
Messrs.  Hay  &  Knispel,  for  the  appellee. 

Mr.  Justice  Scholpield  delivered  the  opinion  of  the 
Court: 

Pitthan  &  Bartel,  who  had  a  judgment  against  Juergen 
Schoen,  caused  Sebastian  Rippen  to  be  summoned  to  answer  as 
garnishee  of  said  Schoen. 

Judgment  was  rendered  in  the  court  below  against  Rippen, 
and  he  appeals  to  this  court. 

We  are  very  clearly  of  opinion  that  the  judgment  below 
was  unauthorized  by  the  evidence,  and  it  must,  therefore,  be 
reversed. 

Rippen's  answer  denied  all  indebtedness  at  the  date  of  the 
service  of  the  writ,  and  the  burden  was  on  Pitthan  &  Bartel 
to  disprove  this  answer.      Wilhelmi  v.  Hoffner,  52  111.  222. 

The  ground  upon  which  Rippen  is  sought  to  be  charged  is, 
he  had  bought  a  house  of  the  Schcens  for  $1600,  and  some 
furniture  for  $150,  prior  to  the  service  of  the  writ. 

The  evidence,  however,  is  satisfactory  that  he  had  paid  all 
this,  before  the  service  of  the  writ,  except  a  note  to  Mrs. 
Schoen  of  $550. 

The  amount  of  the  note  was  not  the  subject  of  garnishment. 
The  house  belonged  to  Mrs.  Schoen  in  her  own  right,  having 
been  hers  before  her  intermarriage  with  Juergen,  and  the 
proceeds  of  its  sale  could  not  be  subjected  to  the  payment  of 
his  debts. 

The  evidence  that  Rippen  said  that  he  could  not  positively 
swear  that  he  did  not  owe  Schoen  anything,  "for  he  had  not 
paid  Mr.  Schcen  the  note  he  gave  him,"  we  regard  as  being 
fully  explained  by  the  other  evidence,  showing  that,  in  fact, 
this  note  was  given  to  Mrs.  Schoen,  and  that,  too,  in  purchase 
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of  her  own  separate  property,  in  which  her  husband  had  no 
interest  whatever. 

We  have  failed  to   discover  any  other  evidence  tending  to 
fix  a  liability  upon  Rippen. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Patrick  W.  Crowe 

v. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  law — indictment  for  libel.  An  indictment  for  libel  is  substan- 
tially good  which  charges  that  the  defendant  on,  etc.,  unlawfully  and  malici- 
ously contriving  and  intending  to  villify  and  defame  A,  B  and  C,  and  to  bring 
them  into  public  scandal  and  disgrace,  etc.,  unlawfully  and  maliciously  did 
compose,  print  and  publish,  and  cause  and  procure  to  be  composed,  printed  and 
published  in  a  newspaper  printed  and  published  at,  etc.,  called,  etc.,  a  certain 
false,  scandalous,  malicious  and  defamatory  libel  of  and  concerning  the  said 
A,  B  and  C,  and  of  and  concerning  each  of  them,  containing  therein  among 
other  things  the  false,  malicious,  defamatory  and  libelous  words  and  matters 
following,  that  is  to  say:  "Now,  my  worthies,  A,  B  and  C,  a  beautiful  trio 
you  are, — three  as  mild-a-mannered  and  smooth  tongued  scoundrels  as  ever  scuttled 
ship  or  cut  a  throat,"  concluding  in  the  usual  form. 

2.  Demurrer  to  evidence — its  office.  The  office  of  a  demurrer  to  evidence 
is  to  withdraw  a  case  on  trial  from  the  jury  and  present  to  the  court  in  a  for- 
mal manner  such  facts  as  were  actually  proved,  and  such  other  facts  as  the 
evidence  before  the  jury  tended  to  prove,  for  the  purpose  of  obtaining  the  judg- 
ment of  the  court  as  to  their  legal  sufficiency  to  establish  the  plaintiff's  charge 
or  claim  as  against  the  defendant. 

3.  Same — what  it  must  contain  and  admit.  When  the  facts  are  controverted, 
if  the  defendant  seeks  to  withdraw  the  case  from  the  jury  by  a  demurrer  to  the 
evidence,  he  must  admit  not  only  the  established  facts,  but  also  all  such  facts 
as  the  evidence  tends  or  conduces  to  establish.  When  properly  framed  the 
court  has  nothing  to  do  with  the  facts,  but  only  to  apply  the  law. 

4.  If  in  a  civil  case  the  plaintiff  is  compelled  to  join  in  a  demurrer  to  the 
evidence  which  does  not  contain  an  admission  of  all  facts  which  the  evidence 
or  circumstances  tend  to  prove,  it  will  be  error,  and  he  should  except  to  the 
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ruling  of  the  court  and  preserve  the  exception,  together  with  the  evidence,  in 
a  bill  of  exceptions. 

5.  But  if  the  plaintiff  in  such  a  case  takes  issue  thereon,  and  refers  the 
facts  as  well  as  the  law  to  the  decision  of  the  court,  the  court  may  or  may  not 
pass  upon  the  whole  case,  depending  upon  the  particular  circumstances  of  each 
case.  If  the  merits  of  the  controversy  are  substantially  presented  by  the  de- 
murrer, the  court  may  properly  decide  the  case,  including  questions  of  fact  as 
well  as  law,  but  if  it  is  so  inartificially  drawn  and  the  facts  or  evidence  are  so 
improperly  stated  as  to  leave  the  rights  of  the  parties  doubtful,  then  the  court 
should  not  pass  upon  the  merits  of  the  case,  and  to  do  so  would  be  error. 

6.  A  demurrer  to  evidence  should  state  facts  and  not  the  evidence  which 
tends  to  prove  those  facts,  and  where  the  evidence  is  oral  and  merely  tends  to 
prove  or  disprove  some  important  fact  or  facts  in  issue,  the  demurrer  should 
not  set  out  the  evidence,  but  the  fact  or  facts  it  tends  to  establish,  and  if  it 
does  not  it  is  informal  and  insufficient,  and  the  plaintiff  is  not  bound  to  join 
in  such  demurrer. 

7.  Where  a  demurrer  to  the  evidence  in  a  criminal  case,  in  which  there  was 
a  joinder,  failed  to  set  out  the  facts  themselves  and  the  evidence  of  such  facts, 
and  showed  affirmatively  that  the  most  important  evidence  before  the  jm*y  and 
which  was  indispensable  to  a  conviction  was  omitted  in  the  statement,  it  was 
held  that  the  court  erred  in  passing  upon  the  case. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  N.  Niles,  for  the  plaintiff  in  error. 

Mr.  Geo.  W.  Brockhaus,  State's  attorney,  for  the  People. 

Mr.  Justice  Muekey  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  against  plaintiff  in  error  for  libel, 
found  at  the  April  term,  1877,  of  the  circuit  court  of  St.  Clair 
county. 

The  indictment  contained  three  counts,  but,  with  slight  dif- 
ferences in  phraseology  in  the  introductory  part  of  the  counts, 
they  were  substantially  the  same. 

The  libelous  matter  complained  of,  as  charged  in  the  first 
count  of  the  indictment,  is  substantially  in  these  words: 

That  the  defendant,  Patrick  Crowe,  on  the  21st  day  of 
March,  A.  D.  1877,  at  and  within  the  county. of  St.  Clair  and 
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State  of  Illinois,  unlawfully  and  maliciously  contriving  and 
intending  to  villify  and  defame  John  Eimer,  Edward  Abend 
and  Philip  Schuck,  and  to  bring  them  into  public  scandal 
and  disgrace,  etc.,  unlawfully  and  maliciously  did  compose, 
print  and  publish,  and  cause  and  procure  to  be  composed, 
printed  and  published  in  a  newspaper  printed  and  published 
at  Belleville,  in  the  said  county,  called  the  "Daily  Indepen- 
dent/' a  certain  false,  scandalous,  malicious  and  defamatory  libel 
of  and  concerning  the  said  Eimer,  Abend  and  Schuck,  and  of 
and  concerning  each  of  them,  containing  therein  among  other 
things  the  false,  malicious,  defamatory  and  libelous  words  and 
matters  following,  that  is  to  say:  "Now,  my  worthies,  Eimer, 
*  *  Abend,  *  *  and  Schuck,  *  *  a  beautiful  trio  you  are, — 
three  as  mild-a-mannered  and  smooth  tongued  scoundrels  as 
ever  scuttled  ship  or  cut  a  throat"  There  were  other  words 
set  out  in  the  indictment,  but  not  being  of  a  libelous  character 
or  in  any  sense  qualifying  the  words  above  stated,  they  are 
omitted. 

At  the  same  term  of  court  a  motion  to  quash  the  indictment 
was  made  and  overruled,  and  the  action  of  the  court  in  over- 
ruling the  motion  to  quash  is  one  of  the  errors  relied  on  for 
a  reversal.  No  specific  objections  were  pointed  out  to  the  in- 
dictment, either  in  the  court  below  or  here,  and  seeing  none 
ourselves  we  are  of  opinion  the  court  committed  no  error  in 
overruling  the  motion  to  quash  the  indictment. 

The  defendant  filed  two  pleas,  namely:  one  of  not  guilty, 
and  the  other  of  justification.  Issues  were  formed  upon  both 
these  pleas,  and  on  the  14th  of  February,  1878,  the  case  was 
submitted  to  a  jury. 

After  the  defendants  in  error  had  rested,  the  plaintiff  in 
error  declined  offering  any  evidence,  and  thereupon  filed  in 
the  case  a  certain  paper,  which  was  entitled  in  the  cause,  and 
marked  by  the  pleader  "demurrer  to  evidence,"  which,  after 
reciting  the  empanneling  of  the  jury,  proceeds  and  gives  the 
examination  and  testimony  of  Edward  Abend,  a  witness  who 
was  introduced,  sworn  and  examined  on  behalf  of  the  people. 
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The  testimony  of  the  witness  is  confined  almost  exclusively 
to  the  identification  of  a  copy  of  the  newspaper  said  to  con- 
tain the  libelous  matter,  the  original  manuscript  also  said  to 
contain  the  same  libelous  matter,  and  some  three  letters  which 
were  shown  to  be  in  the  handwriting  of  plaintiif  in  error. 
This  statement  or  demurrer  to  evidence  also  showed  the  va- 
rious questions  that  were  raised  by  the  parties  pending  witness' 
examination,  and  the  rulings  of  the  court  upon  the  same. 

It  is  further  shown,  that  the  papers  above  mentioned  as 
having  been  identified  by  the  witness  were  read  to  the  jury, 
but  neither  the  original  manuscript,  nor  the  statement  pub- 
lished in  the  "Daily  Independent,"  nor  the  letters  written  by 
the  accused,  were  embodied  or  set  out  in  the  demurrer.  Nor 
do  these  documents,  or  any  of  them  or  their  contents,  other- 
wise appear  in  the  record. 

It  further  appears  therein,  that  the  original  manuscript  as 
written  by  the  accused  had  been  altered,  and  that  the  most 
important  portion  of  the  libelous  matter  as  published  was 
written  by  one  N.  Niles,  and  there  is  nothing  in  the  evidence 
showing  that  Niles  was  authorized  by  the  accused  to  make 
this  alteration  in  the  original  manuscript.  Probably  the  let- 
ters which  were  identified  as  in  the  handwriting  of  the  accused, 
and  put  in  evidence  before  the  jury,  were  intended  for  that 
purpose;  but  for  the  purpose  of  determining  the  guilt  or  inno- 
cence of  the  accused,  neither  the  letters  nor  any  of  the  docu- 
mentary evidence  above  mentioned  were  before  the  court 
below, — nor  can  they  be  considered  here,  for  they  nowhere 
appear  in  the  record  before  us. 

It  also  further  appears  from  this  statement,  that  somewhere 
between  a  week  and  a  month  prior  to  this  libelous  matter  ap- 
pearing in  the  "  Daily  Independent"  the  plaintiif  in  error  had 
removed  from  St.  Clair  county  to  Peoria,  this  State,  about  one 
hundred  and  fifty  miles  distant,  and  nothing  anywhere  appears 
to  show  what  if  any  agency  he  had  in  sending  the  manuscript, 
as  written  by  him,  to  Belleville,  or  how  it  ever  reached  the 
office  of  the  "  Daily  Independent." 
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To  this  manifestly  imperfect  and  partial  statement  of  the 
evidence  there  was  subjoined  a  formal  demurrer  to  the  facts 
therein  stated,  by  plaintiff  in  error,  and  joinder  in  demurrer 
by  defendants  in  error.  Upon  issue  being  thus  joined  the 
case  was,  by  order  of  the  court,  withdrawn  from  the  jury  and 
the  jury  discharged. 

The  office  of  a  demurrer  to  evidence  is  to  withdraw  a  case 
on  trial  from  the  consideration  of  the  jury  and  present  to  the 
court,  in  a  formal  manner,  such  facts  as  were  actually  proved, 
and  such  other  facts  as  the  evidence  before  the  jury  tended  to 
prove,  for  the  purpose  of  obtaining  the  judgment  of  the  court 
as  to  their  legal  sufficiency  to  establish  the  plaintiff's  charge 
Of  claim  as  against  the  defendant. 

Where  a  demurrer  to  evidence  is  properly  framed  there  can 
never  be  any  doubt  as  to  any  material  fact  upon  which  the 
rights  of  the  parties  depend. 

Under  our  system  of  jurisprudence,  in  common  law,  civil 
suits  or  proceedings  either  party  has  the  right  to  have  all  con- 
troverted facts  tried  by  a  jury,  and  in  criminal  prosecutions 
either  party  has  the  right  to  have  all  questions  of  law  as  well 
as  fact  tried  in  like  manner,  and  any  practice  or  system 
which  would  be  a  practical  denial  of  these  rights  would  not  be 
legal  or  binding.  Hence  it  is  a  well  settled  rule,  that  in  every 
case  where  the  facts  are  controverted,  if  the  defendant  seeks 
to  withdraw  it  from  the  jury  by  a  demurrer  to  the  evidence  he 
must  admit  not  only  the  established  facts,  but  also  all  such 
facts  as  the  evidence  tends  or  conduces  to  establish.  If  he 
were  permitted  to  demur  to  the  evidence  so  long  as  there  was 
any  dispute  as  to  the  facts,  and  the  plaintiff  could  under  such 
circumstances  be  compelled  to  join  in  the  demurrer  and  thereby 
compel  the  plaintiff  to  have  the  controversy  about  the  facts 
decided  by  the  court,  it  would  in  effect  be  depriving  the  plain- 
tiff of  the  constitutional  right  to  have  his  case  tried  by  a  jury. 

Where,  therefore,  a  demurrer  to  evidence  is  properly  framed, 
the  court  has  nothing  in  the  world  to  do  in  settling  the  facts. 
They  are  already  settled,  and  the  only  duty  devolving  on  the 
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court  is  to  apply  the  law.  Where  the  evidence  is  all  docu- 
mentary there  can  never  be  any  difficulty  or  controversy  with 
respect  to  them,  for  if  there  is  no  question  as  to  their  genu- 
ineness when  produced  in  evidence  they  must  speak  for  them- 
selves, and  the  court  alone  is  to  determine  their  legal  effect. 
But  where  the  evidence  is  oral,  and  is,  as  is  generally  the  case, 
a  mere  narration  of  a  variety  of  circumstances  tending  to  prove 
or  disprove  some  of  the  material  facts  in  issue,  it  may  be  a 
matter  of  some  difficulty  to  determine  whether  the  defendant 
has  embodied  in  his  demurrer  to  the  evidence  all  the  facts  which 
the  circumstances  detailed  by  the  witnesses  tend  to  establish. 

But  the  difficulty  is  not  in  the  rule.  That  is  plain  enough. 
The  trouble  lies  in  the  application  of  it.  If,  in  a  civil  case, 
the  plaintiff  is  compelled  to  join  in  a  demurrer  which  does  not 
contain  an  admission  of  all  facts  which  the  evidence  or  cir- 
cumstances tend  to  prove,  it  would  be  error.  And  in  such 
case  plaintiff  should  except  to  the  ruling  of  the  court,  and  pre- 
serve the  exception  together  with  the  evidence  in  a  proper 
bill  of  exceptions,  so  that  the  ruling  of  the  court  may  be  re- 
viewed in  a  court  of  error. 

But  if  the  plaintiff  in  such  case,  instead  of  refusing  to  join 
iii  demurrer,  as  he  would  undoubtedly  have  the  right  to  do, 
takes  issue  thereon,  and  thereby  refers  the' facts  as  well  as  the 
law  to  the  decision  of  the  court,  the  court  may  or  may  not  pass 
upon  the  whole  case,  depending  upon  the  particular  circum- 
stances in  each  case.  If,  upon  examining  the  evidence  set  out 
in  the  demurrer,  it  appears  that  the  merits  of  the  controversy 
are  substantially  presented  by  it,  the  court  might  properly 
decide  the  case,  including  questions  of  fact  as  well  as  law. 
But  if,  on  the  other  hand,  the  demurrer  is  so  inartificially 
drawn  and  the  facts  or  evidence  are  so  improperly  stated  as  to 
leave  the  rights  of  the  parties  doubtful,  then  the  court  should 
not  pass  upon  the  merits  of  the  case,  and  to  do  so  would  be 
error.  Gibson  et  al.  v.  Hunter,  2  H.  Black.  187  ;  Dormady 
v.  State  Bank  of  Illinois,  2  Scam.  236. 

The  case  before  us  falls  directly  within  the  principle  laid 
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down  in  the  cases  just  cited.  It  would  indeed  be  difficult  to 
conceive  of  a  demurrer  to  evidence  more  defective  and  unsat- 
isfactory than  the  one  before  us.  As  we  have  already  seen,  a 
demurrer  to  evidence  should  state  facts,  and  not  the  evidence 
which  tends  to  prove  those  facts;  and  where  the  evidence  is 
oral,  and  merely  tends  to  prove  or  disprove  some  important  fact 
or  facts  in  issue,  the  demurrer  should  not  set  out  the  evidence, 
but  the  fact  or  facts  which  it  tends  to  establish,  and  if  it  does 
so  it  is  informal  and  insufficient  and  the  plaintiff  is  not  bound 
to  join  in  such  demurrer. 

In  the  case  before  us  the  demurrer  does  not  set  out  the  facts 
themselves,  nor  the  evidence  of  those  facts.  It  shows  affirm- 
atively that  the  most  important  evidence  that  went  before  the 
jury,  and  which  was  indispensable  to  a  conviction,  is  omitted 
altogether  in  the  statement  of  the  evidence  in  the  demurrer. 

Under  the  circumstances  it  was  error  to  render  any  judg- 
ment upon  the  demurrer.  The  judgment  of  the  court  is 
reversed,  the  cause  remanded,  and  a  venire  facias  de  novo 
awarded. 

Judgment  reversed. 


David  B.  Lewis 

v. 
James  E.  Lewis. 


1.  New  trial — finding  from  the  evidence.  Where  the  evidence  is  conflicting, 
and  that  produced  by  either  party,  considered  alone,  is  sufficient  to  require  a 
verdict  in  his  favor,  a  new  trial  will  not  be  granted  on  the  ground  that  the 
verdict  is  not  sustained  by  the  evidence. 

2.  Action.  Where  the  owner  leaves  personal  property  in  the  possession 
of  another  he  can  not  recover  its  value  without  proof  of  a  sale,  or  that  such 
other  has  converted  it  into  money,  or  converted  it  to  his  own  use. 

3.  Surety.  Where  a  surety  becomes  the  purchaser  of  the  property  of  his  prin- 
cipal, under  an  agreement  to  pay  the  debt  for  which  he  is  surety  and  some  other 
debts,  and  does  not  take  such  property  as  agent  with   which  to  pay  the  debts, 
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he  will  not  be  entitled  to  recover  of  his  principal  for  the  sum  paid  by  him  for 
his  principal  upon  the  debt  in  which  he  is  surety. 

Appeal  from  the  Circuit  Court  of  Jersey  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Warren  &  Pogue,  for  the  appellant. 
Messrs.  Snedecker  &  Hamilton,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  assumpsit  brought  by  David  B.  Lewis 
against  James  E.  Lewis,  and  a  writ  of  attachment  was  sued 
out  in  aid  on  an  affidavit  charging  that  defendant  was  about 
fraudulently  to  sell  and  dispose  of  his  property,  so  as  to  hin- 
der and  delay  his  creditors.  The  affidavit  was  traversed  by 
defendant.  The  general  issue  and  other  pleas  were  filed  and 
issues  formed.  A  trial  was  had  by  the  court  and  a  jury,  re- 
sulting in  a  verdict  and  judgment  in  favor  of  defendant,  and 
plaintiff  appeals,  and  urges  a  reversal  because  the  evidence 
fails  to  support  the  verdict. 

It  appears  that  appellee,  in  June,  1864,  borrowed  $280  of 
the  trustees  of  a  school  township,  and  appellant  became  his 
surety  on  a  note  given  for  the  amount.  Appellant  subse- 
quently paid  the  note,  and  then  instituted  this  suit  to  recover 
the  money  thus  paid  from  appellee.  The  defence  relied  on 
is,  that  appellee  placed  property  in  the  hands  of  appellant  to 
pay  this  and  other  debts  owing  at  the  time  by  appellee, 
and  in  consideration  of  the  purchase  of  such  property  appel- 
lant promised  to  pay  the  debts,  including  that  owing  to  the 
school  fund;  that  when  he  paid  that  debt  he  only  discharged 
and  paid  a  debt  he  had  for  a  sufficient  consideration  agreed 
to  pay,  and  appellee  therefore  owes  him  nothing.  And  the 
jury  so  found  under  the  evidence. 

It  appears  that  some  time  in  the  month  of  March,  1872, 
this  school  note  being  unpaid,  and  appellee  then  owing 
other  debts,  to  provide  for  their  payment  he  gave  a  chattel 
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mortgage  to  one  Stafford,  the  treasurer  of  the  school  trustees, 
and  to  whom  appellee  was  individually  indebted  ;  and  by  the 
terms  of  the  mortgage  he  was  created  a  trustee  to  hold,  sell 
and  dispose  of  the  property  thus  mortgaged,  and  out  of  the 
proceeds  to  pay  the  claim  to  himself  and  the  other  debts 
named  in  the  mortgage,  of  which  the  school  debt  was  one. 
When  the  debt  to  Stafford  became  due  he  advertised  the  prop- 
erty for  sale.  Thereupon  appellee  applied  to  appellant  to  aid 
him,  and  to  prevent  his  property  from  being  sacrificed  by  a 
sale.  An  arrangement  was  made  by  them,  the  terms  of 
which  do  not  very  clearly  appear.  But  it  does  appear  that 
appellant  attended  the  sale,  and  it  was  then  arranged  that  he 
should  purchase  the  property  at  $1000,  the  amount  of  the 
indebtedness  named  in  the  mortgage — and  the  property  was 
sold  to  him;  that  he  should  give  thirty  days'  notice,  and  sell 
the  property  on  six  months'  time,  and  pay  this  indebtedness. 
In  pursuance  of  such  a  notice  a  sale  was  made  to  the  amount 
of  $1211.75,  being  $211.75  more  than  the  amount  of  the. 
debts.  Appellant  took  notes  from  the  purchasers,  with  sure- 
ties, and  afterwards  transferred  them  in  payment  of  all  the 
debts  except  the  note  to  the  school  fund,  and  a  note  of  suf- 
ficient amount  was  transferred  to  the  treasurer  to  pay  it  when 
collected,  as  collateral  security. 

Subsequently  appellant  settled  the  transaction  with  appellee, 
and  paid  him  $50.75,  and  witnesses  testify  that  he  promised 
when  he  should  take  up  the  school  note  to  deliver  it  to  ap- 
pellee. The  evidence  of  this  settlement  and  promise  is  un- 
contradicted. 

The  note  transferred  to  the  school  treasurer  as  collateral 
security  proved  to  be  worthless,  and  was  never  collected. 
Appellant  paid  the  school  note.  Out  of  the  failure  to  col- 
lect the  note  delivered  to  the  school  treasurer  to  be  collected 
and  applied  to  the  payment  of  the  school  debt,  grows 
this  controversy.  Appellant  claims  that  he  did  not  in  fact 
purchase  the  property,  but  only  received  it  as  an  agent  to  sell, 
and  out  of  the  proceeds  to  pay  the  debts  named;  that  he  did  not 


240  Lewis  v.  Lewis.  [J 


une 


Opinion  of  the  Court. 


undertake  at  all  events  to  pay  them.  Appellee  claims  he  did. 
The  question  Avas  fairly  before  the  jury  to  determine  whether 
there  was  an  absolute  sale,  or  the  form  of  a  purchase  at  the 
sale  under  the  mortgage  was  intended  for  some  other  unex- 
plained purpose.  If  it  was  designed  only  to  make  appellant 
an  agent  to  sell  the  property  and  pay  the  debts  for  appellee, 
why  not  have  placed  the  property  in  his  hands  with  power  to 
sell  as  he  did,  and  apply  the  proceeds?  Why  any  necessity 
to  have  the  form  of  a  sale,  unless  appellant  was  to  become  the 
absolute  owner?  The  creditors  seem  to  have  consented  that 
he  should  purchase  as  he  did,  and  they  to  look  to  him  for 
payment  of  their  claims  in  the  manner  it  was  done.  They 
no  doubt  looked  to  him  for  payment,  and  not  to  appellee.  The 
parties  gave  to  it  the  form  of  an  absolute  sale,  and  the  jury 
were  warranted  from  the  evidence  in  finding  that  it  was,  and 
that  the  consideration  was  the  payment  of  these  debts  of  ap- 
pellee. 

.  On  a  careful  examination  of  the  testimony  we  find  it  in- 
harmonious, and  it  was  for  the  jury  to  consider  and  weigh  it, 
and  find  what  it  proved.  If  the  evidence  of  each  side,  were 
considered  alone,  it  would  require  a  verdict  in  favor  of  the 
party  who  introduced  it.  It  therefore  follows  that  the  evi- 
dence supports  the  verdict.  And  in  such  a  case  we  are  not 
warranted  in  reversing  the  judgment  because  it  is  not  sus- 
tained by  the  evidence. 

It  is  claimed  that  appellant  left  a  portion  of  the  property 
in  the  hands  of  appellee,  and  that  its  value,  at  least,  should 
have  been  found  in  favor  of  appellant.  There  is  no  evidence 
which  we  have  found  in  the  record  that  it  was  sold  to  appellee, 
or  that  he  had  converted  it  into  money.  If  there  was  no  sale 
to  appellee,  and  he  still  holds  it,  and  it  belongs  to  appellant, 
or  appellee  has  converted  it  to  his  own  use,  the  former  has 
his  action  for  its  recovery  or  its  conversion. 

We  perceive  no  error  in  the  instructions,  nor  do  we  find 
any  error  in  the  record,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Augustus  Coran  &  Co. 

v. 
Lizzie  W.  Pittenger. 

1.  Judgments  and  executions — death  of  judgment  debtor — mode  of  proceed- 
ing— construction  of  the  statute.  In  case  of  the  death  of  a  judgment  debtor,  and 
there  be  no  administrator  or  executor  appointed  upon  whom  notice  can  be 
served,  as  required  by  the  statute  in  force  in  1872,  then,  in  order  to  authorize 
the  issuing  of  an  execution  for  the  sale  of  land  upon  which  the  judgment  had 
become  a  lien,  the  judgment  should  first  be  revived  by  scire  facias. 

2.  The  fact  that  the  judgment  debtor  had  sold  and  conveyed  the  land  in  his 
lifetime,  but  subsequent  to  the  judgment,  in  no  way  dispenses  with  the  neces- 
sity of  giving  the  notice  required  by  the  statute,  or,  if  that  can  not  be  done,  to 
revive  the  judgment. 

3.  The  act  of  1877  does  not  differ  materially  from  the  former  statute  on 
this  subject,  except  it  provides  that  the  notice  may  be  served  upon  the  heirs  in 
case  there  be  no  executor  or  administrator. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  Silas  L.  Bryan,  for  the  appellants: 

The  statute  now  in  force  provides  that  it  shall  not  be  neces- 
sary to  revive  a  judgment  against  the  estate  of  a  deceased  per- 
son before  execution  is  issued.     See  statute  of  1877,  p.  599. 

This  statute  was  intended  to  change  and  has  changed  the 
common  law  on  this  subject. 

There  is  a  provision,  in  case  the  lands  were  in  the  hands 
of  the  defendant  at  his  death,  that  his  administrator  or  execu- 
tor, if  any,  shall  be  notified,  and  if  no  administration,  then 
the  heirs  must  be  notified.  But  the  agreed  facts  in  this  record 
show  that  Wright,  the  defendant  in  the  judgment,  conveyed  the 
lands,  by  deed,  to  appellee  long  before  his  death,  and  hence 
she  took  them  subject  to  the  lien  of  this  judgment  of  appel- 
lants. 

The  law  does  not  require  that  purchasers  shall  be  notified, 

but  provides  that  it  shall  not  be  necessary  to  revive  as  against 

purchasers. 

16—92  III. 
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Messrs.  Casey  &  Dwight,  for  the  appellee : 

We  submit  that  under  the  facts  in  this  case  the  execution, 
levy  and  sale  were  without  authority  of  law,  and  that  the  deed 
relied  on  by  appellants  was  null  and  void.  See  Gross'  Stat. 
1869,  sec.  44,  p.  384;  Gross'  Stat.  1872,  sec.  92,  p.  222;  Rev. 
Stat.  1874,  sec.  39,  p.  626. 

We  further  refer  to  the  following  cases  decided  by  this 
court  as  settling  this  question :  Clingman  et  al.  v.  Hopkie,  78 
111.  152;  Littler  v.  The  People,  etc.  43  id.  188;  Laflin  v.  Her- 
rington  et  al.  16  id.  301;  Pickett  v.  Hartsock,  15  id.  279; 
Brown  v.  Parker,  id.  307 ;  Seammon  et  al.  v.  Swartwout,  35 
id.  326. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellants  to 
recover  certain  lots  in  Centralia,  in  the  county  of  Marion. 
On  the  trial  of  the  cause  in  the  circuit  court  the  issues  were 
found  against  appellants,  and  judgment  rendered  against  them 
for  costs. 

The  case  was  submitted  upon  an  agreed  statement  of  facts, 
as  follows: 

"It  is  agreed  that  on  the  18th  day  of  March,  1868,  Edward 
M.  Wright  was  the  owner  and  seized  of  the  premises,  except 
lot  4,  in  block  105,  Railroad  addition  to  Centralia,  111.,  in 
plaintiff's  declaration  mentioned,  and  that  on  said  day  Augus- 
tus Coran,  Wm.  Holtzworth,  Edward  B.  Gundrum,  composing 
the  firm  of  Augustus  Coran  &Co.,  obtained  a  judgment  in  the 
circuit  court  of  Marion  county,  111.,  against  Wright  for  $383.03, 
with  costs  of  suit. 

"An  execution  was  issued  against  said  Wright,  claimed  to 
have  been  issued  on  the  said  judgment,  bearing  date  May  26, 
1868,  and  was  returned  nulla  bona;  but  defendant  objects  and 
reserves  the  right  to  object  to  said  execution  as  evidence  in 
this  cause,  because  it  does  not  follow  the  judgment.  The  exe- 
cution was  in  the  usual  form,  dated  May  26,  1868,  and  returned 
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no  property,  and  commanded  the  sheriff  of  Marion  county  to 
make  of  Edward  M.  Wright  $383.03,  in  favor  of  Augustus 
Coran  &  Co. 

"That  said  Edward  M.  Wright,  for  a  valuable  considera- 
tion, on  the  1st  of  March,  1869,  conveyed  the  lands  in  dispute 
to  those  under  whom  defendant  holds  by  regular  chain  of  con- 
veyance, defendant  and  those  under  whom  she  holds  having 
paid  a  valuable  consideration  for  the  same  in  good  faith. 

"That  said  Edward  M.  Wright  departed  this  life  intestate 
on  the  10th  day  of  September,  1869,  leaving  surviving  him 
Levin  a  Wright,  his  widow,  residing  in  Marion  county,  Illinois, 
where  she  still  resides;  also  leaving  brothers  and  sisters,  then 
and  now  living  in  Illinois. 

"That  there  was  no  administration  on  the  estate  of  said 
Wright. 

"That  an  execution  issued  from  the  office  of  the  circuit 
clerk  in  said  county  on  the  19th  of  June,  1872,  in  the  name 
of  A.  Coran  &  Co.,  and  against  said  Wright.  The  execution 
was  in  the  usual  form,  in  favor  of  A.  Coran  &  Co.  and  against 
Edward  M.  Wright,  and  issued  on  the  same  original  judgment. 

"Levy  was  indorsed  on  the  execution  on  the  lands  in  dis- 
pute, and  sale  by  sheriff  on  the  20th  day  of  July,  1872. 

"The  execution  was  satisfied  by  purchase  of  the  lands  by 
the  plaintiffs;  but  the  execution  was  objected  to  because  it  did 
not  follow  or  conform  in  parties  and  otherwise  to  the  judg- 
ment. 

"No  proceeding  by  scire  faeias,  or  notice  to  the  heirs  of 
said  Wright,  was  had  or  done  previous  to  issuing  said  last 
execution. 

"Appellant  took  a  deed  after  fifteen  months,  which  was  evi- 
dence in  the  cause." 

Under  the  facts  there  is  but  one  question  presented,  and 
that  is  whether  appellants  acquired  title  to  the  property  under 
the  sale  on  the  execution  issued  after  the  death  of  Edward  M. 
Wright,  against  whom  the  judgment  was  rendered. 

This  question  depends  upon  the  construction  to  be  given  to 
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sec.  44,  chap.  57,  Gross'  Stat.  1869,  which  was  in  force  at  the 
time  the  sale  was  made.  It  provides:  Whenever  a  judgment 
has  been  or  may  hereafter  be  obtained  in  any  court  of  record 
in  this  State  against  any  person  or  persons  who  has  or  shall, 
after  the  rendition  of  said  judgment,  die,  it  shall  be  lawful  for 
execution  to  issue  against  the  lands  and  tenements  of  said  de- 
ceased person  or  persons,  without  first  reviving  the  judgment 
against  their  heirs  or  legal  representatives:  Provided,  however, 
the  plaintiif  or  plaintiffs  in  execution,  or  his  or  their  attorney, 
shall  give  to  the  executor  or  administrator,  if  there  be  any,  of 
said  deceased  person  or  persons,  at  least  three  months'  notice 
in  writing  of  the  existence  of  said  judgment  before  the  issuing 
of  execution:  And  provided,  further,  that  no  execution  shall 
issue  until  after  the  expiration  of  twelve  months  from  the 
death  of  such  deceased  person  or  persons. 

The  construction  of  this  statute  has  been  before  this  court 
in  previous  cases,  and  in  Pickett  v.  Hartsock,  15  111.  279, 
Brown  v.  Parker,  id.  307,  Seammon  v.  Swartwout,  35  id.  326, 
Littler  v.  The  People,  43  id.  190,  and  Clingman  v.  Hopkie,  78 
id.  152,  it  was  held  that  where  an  execution  issued  contrary 
to  the  requirements  of  the  statute,  and  a  sale  of  real  estate 
made  under  the  execution,  no  title  passed,  and  the  sale  was 
void.  In  this  case,  as  it  appears  from  the  facts,  the  judgment 
debtor  died  before  execution  was  issued  under  Avhich  the  sale 
was  made,  and  no  letters  of  administration  were  taken  out 
upon  the  estate.  The  three  months'  notice  provided  by  the 
statute  to  be  given  the  administrator  before  an  execution  could 
issue,  could  not  be  given;  but  the  judgment  might  have  been 
revived  by  scire  facias  against  the  heirs,  and  in  this  mode  a 
valid  sale  might  have  been  made. 

In  Brown  v.  Parker,  supra,  it  was  held  that  where  either 
party  dies  before  execution  issues,  the  judgment  must  be  re- 
vived by  scire  facias,  or  an  execution  must  be  sued  out  in  the 
mode  prescribed  by  the  statute. 

The  legal  conclusion  from  that  decision  would  seem  to  be, 
that  where  no  administrator  had  been  appointed,  and  the  lat- 
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ter  course  could  not  be  pursued,  the  former  was  the  only  mode 
left  under  which  a  valid  sale  could  be  made;  and  this  seems 
to  be  the  doctrine  of  Littler  v.  The  People  and  Scammon  v. 
Swartwout,  supra. 

The  fact  that  Wright  had  conveyed  the  land  before  his 
death,  in  no  maimer  affected  the  question,  as  supposed  in  the 
argument.  The  right  to  sell  lands  on  execution  is  given  by 
statute,  and  must  be  controlled  by  the  statute;  and  where 
there  is  a  substantial  departure  from  its  plain  provisions,  no 
rights  can  be  acquired.  If  there  had  been  a  statute  author- 
izing a  sale,  where  the  judgment  debtor  had  conveyed,  with- 
out notice  or  without  reviving  the  judgment,  then,  doubtless, 
appellants  would  have  been  protected;  but  no  such  statute 
existed,  and  we  are  aware  of  no  law  that  sanctioned  the  pro- 
ceedings, and  if  we  are  correct  in  this  position  no  rights  were 
acquired  by  virtue  of  the  sale. 

Our  attention  has  also  been  called  to  sec.  39,  chap.  77,  stat- 
ute of  1877,  p.  599,  as  bearing  on  the  question  that  it  is  not 
necessary  to  revive  a  judgment.  This  section  does  not  differ 
materially  from  the  statute  on  the  same  subject  in  force  when 
this  sale  was  made,  except  it  provides  that  notice  may  be 
served  upon  the  heirs  in  case  there  is  no  executor  or  adminis- 
trator of  the  deceased. 

The  judgment  of  the  circuit  court  was  in  conformity  to  the 
views  here  expressed,  and  it  will  be  affirmed. 

Judgment  affirmed. 


The  Chicago  and  Alton  Railroad  Company 

v. 

Edgar  P.  Kellam. 

Negligence — not  slackening  speed  of  train.  Where  an  engine-driver  sees,  or 
can  see  in  time  to  slacken  the  speed  of  his  train,  a  lot  of  cattle  crossing  the  rail- 
road track  upon  a  highway,  but  does  not  stop  the  train  or  slacken  its  speed,  and 
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kills  an  animal  which  has  escaped  from  the  owner's  inclosure,  this  will  show 
negligence  on  his  part  of  a  high  degree,  and  the  railroad  company  will  be 
liable  for  the  value  of  the  animal  so  killed.  Such  a  case  is  not  like  the  cases 
where  the  cattle  were  quietly  grazing  alongside  the  track  when  discovered. 

Appeal  from  the  Circuit  Court  of  Jersey  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Warren  &  Pogue,  for  the  appellant. 
Mr.  J.  H.  Yager,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  by  Edgar  P.  Kellam  against  the 
Chicago  and  Alton  Railroad  Company,  to  recover  the  value 
of  a  cow  killed  on  defendant's  road.  As  the  cow  was  killed 
on  a  public  road  crossing,  it  is  not  claimed  defendant  is  liable 
for  the  loss  sustained  unless  the  killing  was  negligently  or 
wilfully  done.  There  is  no  pretence  it  was  wilfully  done,  so 
the  case  is  narrowed  to  the  single  issue  whether  the  servants 
of  defendant  in  charge  were  guilty  of  negligence  in  the  man- 
agement of  the  train  that  did  the  injury. 

It  is  insisted  this  case  is  controlled  by  the  cases  in  this 
court,  that  declare  an  engine-driver  is  not  bound  to  stop  his 
train  or  even  slacken  the  speed  when  stock  is  discovered 
quietly  grazing  near  the  track,  or  to  stop  his  train  on  every 
slight  apprehension  of  danger.  Peoria,  Pekin  and  Jackson- 
ville Railroad  Co.  v.  Champ,  75  111.  577;  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  Bradfield,  63  id.  220.  But  the 
facts  in  the  case  at  bar  are  so  unlike  the  facts  in  the  cases  cited, 
the  principle  declared  can  have  no  application.  In  both  cases 
cited  the  animals  killed  were  seen  grazing  near  the  railroad 
on  the  commons,  and  they  were  not  seen  approaching  the  track 
until  it  was  too  late  to  stop  the  train  in  time  to  avoid  the 
danger.  It  was  very  properly  held,  it  could  not  be  antici- 
pated the  animals  would  suddenly  come  upon  the  track,  and 
for  that  reason  the  law  had  not  imposed  the  obligation  to 
slacken  the  speed  of  the  train.     In  such  cases  it  was  thought 
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neither  the  safety  of  the  citizen  nor  the  protection  of  property 
required  the  adoption  of  any  such  regulation. 

But  that  is  not  the  case  here.  The  animal  killed  was  not 
feeding  on  any  commons.  The  herd  with  which  it  had  been 
pastured  escaped  from  the  inclosure  without  any  fault  on 
the  part  of  the  owner,  so  far  as  this  record  discloses,  and  was 
next  seen  on  the  highway.  Exactly  what  number  composed 
the  herd  was  either  not  known  or  was  not  accurately  stated, 
as  the  witnesses  differ  materially  as  to  the  number.  At  all 
events  the  number  was  great  enough  to  attract  attention. 
Parties  residing  in  the  vicinity  of  the  crossing  where  the  cow 
was  killed,  and  who  saw  the  killing,  all  concur  in  saying  the 
cattle  were  traveling  in  a  line  across  the  railroad  track  on  the 
public  road,  and  all  the  herd  had  passed  over  except  the  cow 
belonging  to  plaintiff,  as  the  express  train  was  seen  approach- 
ing from  the  north.  She  was  a  heavy  animal,  and  moved,  it  is 
said,  rather  slower  than  the  others  composing  the  herd. 
Whether  she  stopped  west  of  the  crossing  after  the  other  cat- 
tle had  gone  over,  and  was  stauding  still  when  first  discovered 
by  the  engine-driver,  the  evidence  is  conflicting.  There  is 
testimony,  and  it  is  the  most  reasonable  account  given,  that 
she  was  following  slowly  after  the  others  and  had  not  stopped 
at  all.  There  is  not  a  particle  of  evidence  that  she  was  "quietly 
grazing"  near  the  track  or  that  there  was  anything  to  graze 
upon  in  the  highway. 

Assuming  it  to  be  true,  as  we  must  do  from  the  finding  of 
the  jury,  that  the  herd,  including  plaintiff's  cow,  was  moving 
in  a  line  across  the  railroad  track,  following  closely  one  after 
another,  it  was  the  plain  duty  of  the  engine-driver  to  have 
slackened  the  speed  of  the  train  that  he  might  be  able  to  avoid 
destruction  of  property;  and  the  only  question  that  can  arise 
in  the  case  is,  whether  the  omission  to  perform  that  duty  can 
be  attributed  to  defendant  as  negligence.  There  was  certainly 
nothing  to  obstruct  the  view,  and  it  is  no  doubt  true  the 
engine-driver  saw  the  cattle  following  each  other  in  a  line  as 
they  passed  over  the   highway  crossing  of  the  track,  and   he 
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ought,  at  least,  to  have  slackeued  the  speed  of  the  train  so  as 
to  have  given  him  the  control  of  it  when  it  became  apparent 
the  herd  might  not  all  get  over  before  his  train  would  reach 
the  crossing.  A  part  of  the  herd  had  passed  over  the  track, 
and  it  would  be  the  most  natural  conclusion  the  others  would 
follow  immediately  rather  than  go  in  another  direction  when 
alarmed  by  the  sound  of  the  whistle.  It  seems  to  us  no  one 
could  reasonably  anticipate  anything  else.  It  was  an  unusual 
thing  to  see  cattle  on  the  highway  at  that  hour  of  the  morning 
withoutaherdsman,  and  that  fact  itself  ought  to  have  arrested 
the  attention  of  the  engine-driver  and  enjoined  upon  him  a 
high  degree  of  care.  It  was  unlike  the  discovery  of  stock 
grazing  quietly  on  the  commons  near  the  track,  and  under  the 
circumstances  it  was  negligence  of  a  high  degree  not  to  slacken 
the  speed  of  the  train.  It  was  running  at  the  rate  of  thirty 
miles  an  hour.  The  result  that  followed  ought  to  have  been 
anticipated,  and  it  seems  little  less  than  recklessness  in  the 
engine-driver  not  to  heed  the  danger  that  was  so  imminent. 

Only  two  instructions  were  given  for  plaintiff.  The  prin- 
ciple announced  in  the  one  to  which  objections  are  taken  is 
precisely  the  same  and  is  expressed  in  almost  the  exact  lan- 
guage as  the  one  approved  by  this  court  in  Toledo,  Peoria  and 
Warsaw  Railway  Co.  v.  Bray,  57  111.  514.  According  to  the 
decision  in  that  case,  the  instruction  given  states  a  correct 
principle  of  law,  and  as  it  was  applicable  to  the  facts  of  the 
case,  it  was  proper  it  should  be  given.  It  would  have  been 
useless  to  add  to  the  instruction  as  given  the  qualification  in- 
sisted upon,  the  engine-driver  was  not  bound  to  stop  his  train 
when  stock  was  discovered  " grazing  near  the  railroad/'  or 
upon  "every  vague  apprehension  of  danger,"  as  the  evidence 
would  not  warrant  that  view  of  the  case,  and  the  tendency 
would  have  been  to  mislead  the  jury  on  the  issues  involved, 
by  directing  their  attention  to  a  hypothetical  case  not  made 
by  the  evidence. 

The  modification  made  to  defendant's  instruction  was  pro- 
per and,  indeed,  necessary   iu  view  of  the   facts   of  the   case. 
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As  modified  the  instruction  states  the  law  liberally  for  defend- 
ant's theory  of  the  case,  quite  as  much  so  as  it  could  ask  or 
expect.  All  that  was  contained  in  defendant's  refused  in- 
structions that  was  proper  to  be  given  was  contained  in  others 
that  were  given,  and  the  court  was  not  bound  to  give  it  a 
second  time. 

The  animal  killed  was  a  very  valuable  one,  and  according 
to  the  evidence,  and  certainly  after  the  remittitur  was  entered, 
the  damages  found  are  not  excessive. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Napoleon  B.  Gill 
v. 
The  Grand  Tower  Mining,  Manufacturing  and  Trans- 
portation Company  et  at 

1.  Partition — sufficiency  of  description  of  land.  A  petition  for  the  partition 
of  lands  which  shows  that  the  patentee  of  two  adjoining  quarters  of  land,  one 
of  which  was  fractional,  giving  their  numbers,  by  will  devised  the  same  to 
petitioner  and  A,  except  sixty  acres  thereof,  which  was  directed  to  be  divided 
into  lots;  that  the  sixty  acres  not  having  been  laid  out  into  lots,  descended  to 
the  six  sons  and  daughters  of  the  testator,  the  petitioner  being  a  son,  who,  by 
the  purchase  of  outstanding  interests,  became  the  owner  in  fee  of  said  land, 
except  the  shares  of  two  of  the  heirs,  naming  them,  in  the  sixty  acres ;  that 
the  petitioner,  by  deed,  in  1846,  conveyed  the  land  to  one  J,  except  twenty 
acres,  reserved  to  satisfy  the  claims  of  the  two  heirs  who  had  not  conveyed, 
and  that  J  conveyed  the  land  with  a  like  reservation  to  the  defendant;  and 
that  since  the  petitioner  conveyed  in  1846,  he  had  acquired,  by  purchase,  a 
large  portion  of  the  interest  of  the  two  heirs  in  the  twenty  acres  so  reserved 
out  of  the  sixty  acres, — though  subject  to  demurrer  was  held  not  so  defective 
as  to  debar  the  petitioner  of  all  relief  upon  a  hearing,  and  that  it  was  apparent 
the  land  sought  to  be  set  apart  to  the  petitioner  was  twenty  acres  out  of  the 
quarters  named. 

2.  Conveyance — description  of  land  reserved.  Where  a  whole  tract  of  land 
is  conveyed  by  its  numbers,  excepting  and  reserving  twenty  acres,  without 
describing  such  twenty  acres,  the  reservation  will  be  good,  and  the  owner 
thereof  will  become  a  tenant  in  common  with  the  owner  of  the  balance  of  the 
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tract  in  the  proportion  the  twenty  acres  bear  to  the  number  of  acres  in  the 
whole. 

3.  Same — estoppel  to  assert  after-acquired  interest.  Where  a  party  conveys  a 
tract  of  land  by  warranty  deed,  excepting  twenty  acres,  such  twenty  not  being 
described,  the  covenant  of  warranty  will  not  extend  to  and  embrace  the 
twenty  acres  so  reserved,  and  if  the  grantor  afterwards  acquires  the  title 
thereto,  he  will  not  be  estopped  from  asserting  the  same,  and  he  may  have 
the  same  set  apart  to  him  on  petition  for  partition. 

4.  Descent — not  defeated  by  creation  of  a  naked  power  of  sale  in  will.  Where 
a  testator  devised  all  of  his  land  except  sixty  acres,  directing  the  sixty  acres  to 
be  laid  out  into  lots,  some  of  which  his  heirs  were  to  take  and  the  balance  to  be 
sold,  but  no  action  was  ever  taken  to  lay  out  and  select  the  lots,  and  no  sales 
made,  it  was  held,  that  this  direction,  there  being  no  trust  created,  did  not 
prevent  the  sixty  acres  from  descending  to  his  heirs. 

5.  Will — direction  void  for  uncertainty.  A  direction  in  a  will  that  sixty 
acres  of  the  testator's  farm,  on  which  he  r-esided,  be  laid  oif  in  town  lots,  and 
disposed  of  by  giving  one  lot  to  each  of  several  of  his  children  and  more  to 
others,  and  the  balance  to  be  sold  to  the  highest  bidder,  is  void  for  uncertainty, 
where  no  one  is  appointed  to  divide  the  land,  and  no  size  of  lots  is  given,  and 
no  particular  lot  is  devised  to  any  one  person,  and  the  land  so  ordered  to  be 
divided  will  descend  as  intestate  property. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  Daniel  H.  Brush,  for  the  appellant. 

Mr.  Thomas  G.  Allen,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  partition  brought  by  Napoleon  B. 
Gill,  in  the  circuit  court  of  Jackson  county,  against  the  Grand 
Tower  Mining,  Manufacturing  and  Transportation  Company, 
to  set  apart  and  divide  certain  lands  in  Jackson  county.  On 
the  hearing  the  court  dismissed  the  petition,  and  this  decision 
is  assigned  as  error. 

It  is,  however,  contended,  on  behalf  of  the  defendant,  that 
the  decision  was  right  for  two  reasons :  First,  because  the 
petition  does  not  contain  a  particular  description  of  the  prem- 
ises sought  to  be  divided,  as  required  by  statute;    second,  on 
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the  ground  that  petitioner,  under  the  proof,  is  estopped  from 
asserting  title  to  the  lands  on  account  of  the  covenants  con- 
tained in  a  deed  he  executed  September  7,  1846. 

While  the  petition  was  not  as  skillfully  prepared  as  it  might 
have  been,  and  while  it  doubtless  contains  defects  which  might 
be  reached  by  demurrer,  yet  we  do  not  regard  the  petition  so 
defective  as  to  debar  the  petitioner  of  all  relief  on  a  final  hear- 
ing on  answer,  replication  and  proofs. 

It  appears  from  the  petition  that  James  Gill  died  seized  of 
fractional  sec.  23  and  the  north-west  quarter  of  sec.  24,  in 
town  10  south,  range  4  west;  that  said  James  Gill  died  testate 
in  1827;  that  said  land  was  devised  to  petitioner  and  Geo.  W. 
Gill,  sons  of  James  Gill,  except  sixty  acres  thereof,  which  the 
testator  set  apart  and  directed  to  be  laid  out  into  lots,  to  be 
disposed  of  as  set  forth  in  the  will.  It  is  then  averred  that 
the  sixty  acres,  not  having  been  laid  out  into  lots,  as  provided 
in  the  will,  descended  in  equal  parts  to  the  sons  and  daugh- 
ters of  the  deceased,  (who  are  named,  and  are  six  in  number). 
It  is  then  averred  that  the  petitioner,  by  purchase  of  outstand- 
ing interests,  became  the  owner  in  fee  simple  of  said  land, 
except  the  shares  of  two  of  the  heirs  (naming  them),  their  in- 
terests being  one-sixth  part  each  in  said  sixty  acres.  It  is  then 
averred  that  petitioner,  by  deed  dated  September  7,  1846, 
conveyed  the  land  t©  Herod  M.  Jenkins,  except  twenty  acres, 
reserved  to  satisfy  the  claims  of  the  two  heirs  who  had  not 
conveyed.  It  is  then  alleged  that  Thos.  W.  Jenkins,  son  and 
only  heir  of  Herod  M.  Jenkins,  conveyed  the  land  to  the 
West  Carbon  Coal  and  Railroad  Company,  excepting  and  re- 
serving the  twenty  acres,  as  in  the  other  deed;  that  the  name 
of  the  last  grantee  was  changed  to  the  Grand  Tower  Mining, 
Manufacturing  and  Transportation  Company.  It  then  ap- 
pears, from  averments  of  the  petition,  that  since  petitioner 
conveyed  in  1846,  he  has  purchased  a  large  portion  of  the  in- 
terests of  the  two  heirs  in  the  twenty  acres,  which  they  claimed 
out  of  the  sixty  acres  which  was  originally  directed  to  be  di- 
vided into  lots. 
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From  the  various  averments  of  the  petition  it  is  apparent 
that  the  land  sought  to  be  set  apart  to  the  petitioner  is  twenty 
acres  out  of  fractional  sec.  23  and  the  north-west  quarter  of 
sec.  24,  in  town  10  south,  range  4  west,  in  Jackson  county. 
From  some  expressions  in  the  earlier  decisions  of  this  court 
there  might  be  some  doubt  in  regard  to  the  right  of  a  party 
to  have  twenty  acres  out  of  a  certain  tract  of  land  set  oif,  on 
account  of  a  supposed  defect  in  a  description  of  that  character; 
but  in  Smith  v.  Crawford,  81  111.  296,  it  was  held  that  if  the 
owner  of  a  tract  of  land  conveys  a  number  of  acres  less  than 
the  whole  without  designating  their  locality,  the  grantee  ac- 
quires an  interest  in  the  whole  tract  as  a  tenant  in  common, 
in  the  proportion  which  the  number  of  acres  conveyed  bears 
to  the  whole  tract.  Here,  a  certain  tract  was  conveyed,  ex- 
cepting and  reserving  twenty  acres,  without  describing  it. 
Under  the  rule  announced  in  the  case  cited,  the  owner  of  the 
twenty  acres  became  a  tenant  in  common  with  the  owner  of 
the  balance  of  the  tract. 

We  now  come  to  the  other  ground  relied  upon  by  the  de- 
fendant. The  deed  of  the  petitioner,  made  in  1846,  contains 
covenants  of  warranty,  and  as  to  all  land  conveyed  by  the 
deed  he  is  no  doubt  estopped  by  his  covenants  from  asserting 
an  after  acquired  title.  But  did  he  convey  the  land  he  now 
seeks  to  recover?  The  language  of  the  deed  is  as  follows: 
"All  that  piece  or  parcel  of  land  situated,  lying  and  being  in 
the  county  of  Jackson  and  State  of  Illinois,  known,  designated 
and  described,  and  bounded  as  follows,  to-wit:  fractional  sec- 
tion 23  and  the  north-west  quarter  of  section  24,  of  township 
10  south  of  range  4  west,  except  twenty  acres,  which  is  re- 
served to  satisfy  the  claim  or  claims  which  the  heirs  of  Nancy 
Louisiaua  Gill,  daughter  and  one  of  the  heirs  of  James  Gill, 
and  also  Cyrus  Theodore  McClintock,  son  and  only  heir  of 
Narcena  Emeline  McClintock,  who  was  also  daughter  and  one 
of  the  heirs  of  James  Gill,  who  was  patentee  to  the  above  de- 
scribed lands,  whose  claims  and  interests  are  set  forth  by  the 
last  will  and  testament  of  the  said  James  Gill,  now  on  record 
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in  the  recorder's  office  in  the  county  of  Jackson  and  State  of 
Illinois,  and  also  one  lot  of  ground  that  was  willed  to  Cynthia 
Hunt  by  the  said  James  Gill,  which  is  also  hereby  excepted: 
To  have  and  to  hold  the  above  described  premises,"  etc. 

From  the  language  used  in  this  deed  it  is  manifest  that 
twenty  acres  of  the  land  embraced  in  the  whole  tract  was  not 
intended  to  be  conveyed,  but,  on  the  other  hand,  it  was  ex- 
pressly reserved  and  excepted  from  the  operation  of  the  deed. 
If  this  be  true,  the  covenants  of  warranty  did  not  extend  to 
and  include  the  twenty  acres.  We  perceive  no  reasonable 
construction  which  could  be  given  to  the  language  used  which 
would  include  the  twenty  acres  in  the  conveyance. 

Our  conclusion,  therefore,  is,  that  such  title  as  the  petitioner 
obtained  to  the  twenty  acres  of  land  in  question  after  the  exe- 
cution of  the  deed  in  1846,  he  had  the  right  to  assert,  not- 
withstanding the  covenants  in  his  deed,  as  such  covenants 
only  referred  to  the  land  actually  conveyed. 

The  petitioner  derived  title  mainly  by  deed  from  the  heirs 
of  James  Gill,  treating  the  will  in  reference  to  this  particular 
land  as  invalid.  This  we  think  was  correct.  The  provision 
of  the  will  in  reference  to  the  land  was  as  follows:  "It  is  my 
will  that  sixty  acres  of  the  place  that  I  now  reside  on  be  laid 
off  in  town  lots,  and  be  disposed  of  in  the  manner  hereinafter 
directed:  First,  to  Cynthia  Hunt  I  give  and  bequeath  one 
lot, — the  lot  that  John  Hunt's  store  now  stands  on;  to  Gar- 
land Laughlin  I  give  and  bequeath^one  lot;  to  Samuel  Laugh- 
lin  I  give  and  bequeath  one  lot;  to  Geo.  W.  Gill  I  give  and 
bequeath  two  lots;  to  Eliza  Elvira  Gill  I  give  and  bequeath 
two  lots;  to  Narcena  Emeline  Gill  I  give  and  bequeath  two 
lots;  to  Napoleon  B.  Gill  I  give  and  bequeath  two  lots;  to 
Maria  Louisa  Gill  I  give  and  bequeath  two  lots;  to  Nancy 
Louisiana  Gill  I  give  and  bequeath  two  lots."  The  balance 
of  the  lots  the  testator  directs  sold  to  the  highest  bidder.  The 
land  was  never  divided  into  lots,  nor  was  any  part  of  it  ever 
sold  as  town  lot  property.     Indeed,  no  action  whatever  was 
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had  as  to  this  property  by  the  executor,  or  any  one  else  under 
the  will. 

In  regard  to  the  direction  that  a  sale  should  be  made  of  lots, 
this,  where  no  action  was  taken  under  the  will,  would  not 
prevent  the  property  from  descending  to  the  legal  heirs  of 
James  Gill  in  all  respects  as  an  intestate  estate.  Where  no 
trust  is  created,  but  a  mere  naked  power  given  to  sell,  and  no 
sale  having  been  made,  such  would  not  defeat  the  right  of  the 
heirs  to  take  the  property,  as  provided  by  the  statute  of  De- 
scents. 

In  regard  to  the  other  provision,  that  the  lands  shall  be  di- 
vided into  town  lots,  it  was  void  for  uncertainty.  No  person 
was  appointed  to  divide  the  land  into  lots,  no  size  of  lots  is 
given,  nor  is  there  any  particular  lot  devised  to  any  one  per- 
son. Suppose  some  one  acting  under  the  will  had  attempted 
a  division  of  the  land  into  lots,  what  size  could  he  have  made 
them,  under  the  will?  The  will  is  silent  on  this  point.  Or, 
suppose  the  land  had  been  lotted,  by  what  method  is  it  to  be 
determined  what  lot  shall  belong  to  each  devisee  ?  Where 
the  intention  can  be  ascertained,  the  law  requires  each  and 
every  clause  of  a  will  to  be  carried  into  operation;  but  where 
there  is  so  much  uncertainty  that  the  real  intention  can  not 
be  ascertained,  then,  of  course,  the  provision  of  the  will  ob- 
scured in  doubt  must  fall.  Here  it  would  be  impossible  to 
execute  the  direction  indicated  in  the  will,  and  the  land  di- 
rected to  be  divided  into  lots  must  descend  as  an  intestate 
estate. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 

cause  remanded. 

Decree  reversed. 
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Thomas  H.  Burgess 

v. 

B.  F.  Pope  et  al 

1.  Bill  of  review — evidence  can  not  be  heard.  On  a  bill  of  review  simply 
for  errors  appearing  on  the  face  of  a  former  decree,  it  is  error  for  the  court  to 
hear  evidence  to  show  wherein  the  former  decree  was  erroneous  in  its  findings 
of  the  facts. 

2.  On  a  bill  of  review  it  is  not  allowable  to  hear  the  whole  case  as  though 
it  had  never  been  passed  upon,  and  render  an  original  decree. 

Appeal  from  the  Circuit  Court  of  Perry  county;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Thomas  H.  Burgess 
against  B.  F.  Pope,  J.  F.  Stacy,  B.  W.  Jones,  Lauretta  J. 
Jones  and  E.  B.  Rushing,  to  review  and  set  aside  a  former 
decree  rendered  in  favor  of  the  appellees  B.  F.  Pope  and 
J.  F.  Stacy,  giving  them  each  a  mechanic's  lien  on  the  prem- 
ises of  Lauretta  J.  Jones.  The  material  facts  appear  in  the 
opinion. 

Messrs.  Hammack  &  Davis,  for  the  appellant. 

Messrs.  Wheatley  &  Pope,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

On  the  12th  day  of  February,  1877,  complainant  exhibited 
this  bill  in  the  circuit  court  of  Perry  county.  It  seems  to  be 
a  bill  of  review  and  for  relief  as  to  a  former  decree  of  the  same 
court  in  this  cause.  The  facts  necessary  to  an  understanding 
of  the  present  case  may  be  shortly  stated. 

In  1875,  B.  F.  Pope  and  J.  F.  Stacy  each  exhibited  his  pe- 
tition in  the  circuit  court  for  a  mechanic's  lien  on  the  premises 
involved  in  this  litigation,  on  which  complainant  had  amort- 
gage  which  was  prior  to  the  making  of  the  contract  with  the 
owner  of  the  land  out  of  which  it  is  claimed  the  liens  arose. 
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Lauretta  Jones  was  the  owner  of  the  premises,  and  she,  and 
her  husband,  B.  W.  Jones,  were  made  defendants  to  the  peti- 
tion with  complainant.  By  order  of  the  court  the  cases  for 
mechanic's  lien  were  consolidated  and  thereafter  proceeded 
to  a  hearing  as  one  case.  On  the  final  hearing  the  court  found 
that  Pope  and  Stacy  were  each  entitled  to  a  lien  for  the  sum 
found  to  be  due  to  each,  to  be  enforced  against  the  premises, 
and  also  ascertained  the  amount  due  complainant  on  his  prior 
mortgage,  and  also  found  the  value  of  the  land  at  the  time  of 
making  the  agreements  with  petitioners  for  constructing  the 
improvements  thereon  to  be  $2500,  and  decreed  that  unless 
the  sums  due  petitioners  were  paid  by  a  day  fixed  the  land 
should  be  sold,  subject  to  complainant's  mortgage,  and  out  of 
the  proceeds  of  such  sale  that  the  costs  of  the  proceedings  and 
the  sums  respectively  due  petitioners  be  paid,  and  the  over- 
plus, if  any,  be  brought  into  court. 

Afterwards,  and  before  the  original  decree  was  executed, 
petitioners  in  the  mechanic's  lien  suits  gave  defendants  in 
those  cases  notice  that  they  would  apply  to  the  court  at  the 
October  term,  1876,  for  "a  correction,  alteration  and  change 
of  the  decree  in  said  cause,"  and  accordingly  at  that  term  of 
court  did  present  a  petition  for  a  modification  of  the  original 
decree,  in  which  they  asked  the  court  to  "  alter,  change  and 
correct  the  decree  *  *  *  in  the  cause,  so  that  they  may  have 
some  relief."  As  a  ground  of  relief  it  was  represented  to  the 
court  that  the  premises,  if  sold  at  public  or  private  sale,  would 
not  satisfy  the  mortgage  of  complainant,  on  account  of  the  de- 
preciation of  the  property,  and  as  the  premises  were  worth 
more,  on  account  of  the  buildings  erected  thereon  by  petition- 
ers, it  was  alleged  the  decree  as  it  then  stood  was  "unjust  and 
cruel."  It  was  further  represented  the  premises  were  then 
advertised  to  be  sold  by  complainant  to  satisfy  his  mortgage, 
and  the  petition  concludes  with  a  prayer  that  the  court  would 
make  such  order  as  would  protect  petitioners  in  their  rights, 
and  for  other  relief. 

Although   notified,  complainant  did  not  appear  to  defend 
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against  the  petition  presented  for  a  change  or  alteration  of  the 
original  decree  in  the  cause. 

On  the  hearing  of  the  petition  the  court  referred  the  cause 
to  the  master  in  chancery  to  take  proofs,  and  on  the  coming 
in  of  the  master's  report  the  court,  upon  consideration  thereof, 
found  the  value  of  the  land  at  the  time  of  making  the  build- 
ing contracts  between  petitioners  and  the  owner  to  be  $1000, 
and  that  the  premises  had  been  increased  in  value  $500  by 
the  erection  of  the  buildings  thereon,  and  that  on  account  of 
the  depreciation  in  value  the  premises  could  not  be  sold  for 
enough  to  satisfy  the  mortgage  indebtedness,  and  because  by 
the  original  decree  the  premises  were  to  be  sold  subject  to 
complainant's  mortgage,  it  would  entirely  defeat  petitioners 
in  securing  any  portion  of  their  claims;  and  thereupon  the 
court  decreed  that  the  former  decree  in  the  cause  "  be  changed, 
altered  and  amended"  in  this,  that  the  lands  be  sold  by  the 
master  in  chancery,  upon  giving  the  prescribed  notice,  and 
out  of  the  proceeds,  after  paying  costs,  he  shall  pay  complain- 
ant $1000,  being  the  value  of  the  land  at  the  time  of  making 
the  contracts  with  petitioners  for  erecting  the  buildings 
thereon,  and  further  to  pay  petitioners  the  amounts  heretofore 
found  to  be  due  to  them,  and  the  overplus  arising  from  such 
sale  to  be  brought  into  court.  It  was  further  decreed,  that  in 
case  the  sale  of  the  land  shall  fail  to  satisfy  the  respective 
claims  herein  decreed  to  be  paid,  the  master  in  chancery 
shall  divide  the  proceeds  between  petitioners  and  complainant 
pro  rata,  paying  to  petitioners  one-third  and  to  complainant 
two-thirds,  until  petitioners'  claims  be  satisfied  in  full,  and 
the  remainder,  if  anything,  to  be  paid  to  complainant  to  the 
extent  of  his  mortgage  claim. 

The  master  in  chancery  was  about  to  execute  this  latter  de- 
cree when  complainant  filed  this  bill,  by  which  he  seeks  to 
have  that  decree  set  aside,  on  the  ground  it  was  obtained  by 
fraud  by  one  of  the  parties,  and  assigns  errors  appearing  on 
the  face  of  the  decree,  as  follows: 

1st.  It  was  error  to  order  a  reference  of  the  cause  to  the 
17—92  III. 
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master  in  chancery  to  take  proofs  as  to  the  value  of  the  land 
at  the  time  of  making  the  building  contracts  between  peti- 
tioners and  the  owner,  and  the  value  of  the  labor  and  mate- 
rials by  them  furnished,  as  the  court  by  a  former  decree  had 
found  the  same  facts. 

2d.  That  there  was  no  statement  in  the  petition  presented 
for  altering,  changing  and  amending  such  decree  or  prayer  iu 
such  petition  on  which  to  base  such  proceedings  and  make  the 
last  mentioned  decree. 

3d.  That  the  lien  of  complainant  being  prior,  and  the  land 
at  the  time  of  making  the  building  contracts  having  been 
found  by  the  court  to  be  worth  more  than  complainant's  claim, 
hence  petitioners'  liens  should  be  subject  to  that  of  complain- 
ant to  the  extent  of  the  value  of  the  land. 

On  account  of  the  fraud  alleged  in  the  procuring  of  the  de- 
cree, and  the  errors  assigned,  complainant  insists  he  ought 
not  to  be  bound  by  the  last  mentioned  or  second  decree  in  the 
cause.  Both  petitioners  in  the  mechanic's  lien  cases  have  filed 
answers  herein,  in  which  they  deny  the  decree  was  obtained 
by  fraud  or  circumvention,  and  deny  that  there  are  errors  in 
the  findings  of  the  court,  and  to  which  replications  were  filed. 

On  the  final  hearing  of  this  cause,  after  reciting  the  prin- 
cipal facts  herein  stated,  the  court  found  that  the  land  at  the 
time  of  making  the  building  contracts  was  of  the  value  of 
$1600,  and  thereupon  the  court  decreed  that  complainant  have 
a  prior  lien  under  his  mortgage  upon  the  value  of  the  land  at 
the  time  of  making  such  contracts,  and  that  petitioners  have 
a  lien  on  the  land  for  the  amounts  as  previously  found  due  to 
them,  to  be  paid  within  ten  days,  and  in  default  thereof  that 
the  master  in  chancery  sell  the  premises,  after  giving  notice, 
and  out  of  the  proceeds,  after  paying  costs  and  taxes,  pay 
complainant  and  petitioners  in  the  original  cases  their  re- 
spective claims  as  found.  But  in  case  the  proceeds  of  such 
sales  are  not  sufficient  to  pay  the  claims  in  full,  each  party  is 
to  be  paid  a  pro  rata  share.  It  is  this  latter  decree  that  com- 
plainant brings  before  us  on  his  appeal  to  this  court. 
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'-Whatever  may  be  the  exact  definition  of  the  present  bill, 
it  is  plain  it  is  a  bill  to  impeach  a  former  decree  of  the  court 
in  this  same  cause,  on  account  of  fraud  in  obtaining  it,  and 
because  of  errors  appearing  on  the  face  of  the  decree.  Treat- 
ing it  as  an  original  bill  to  impeach  a  former  decree  of  the 
court,  on  account  of  fraud  in  obtaining  it,  it  might  be  said  it 
is  not  sustained  by  any  evidence.  The  agreement  complain- 
ant alleges  he  made  with  one  of  defendants,  to  avoid  further 
litigation,  and  to  obviate  any  necessity  for  a  modification  of 
the  original  decree,  can  not  be  said  to  be  proven.  Although 
such  agreement  is  asserted  by  complainant,  it  is  denied  with 
equal  positiveness  by  the   defendant  alleged  to  have  made  it. 

But  if  this  is  simply  a  bill  for  review  for  errors'appear- 
ing  on  the  face  of  the  former  decree,  it  was  error  in  the  court 
to  hear  evidence  to  show  the  former  decree  was  erroneous  in 
its  findings  of  the  facts.  The  court  should  have  either  dis- 
missed the  bill  for  want  of  equity,  or  granted  the  relief  sought 
and  set  the  former  decree  aside  for  one  or  both  causes  alleged. 
It  was  not  authorized  to  do  more  under  the  present  bill.  Any 
other  practice  would  permit  parties,  when  dissatisfied  with  the 
findings  of  facts  by  the  court,- to  present  evidence  and  have 
the  facts  passed  upon  again.  If  the  facts  were  incorrectly 
found  by  the  court  on  the  original  hearing  on  the  evidence 
submitted,  the  remedy  would  be  on  appeal, — otherwise  there 
would  be  no  such  thing  as  a  definitive  sentence  in  a  chancery 
cause. 

That  which  the  court  did  was  equivalent  to  a  hearing  of  the 
whole  case  as  though  it  had  never  been  passed  upon,  and  ren- 
dering an  original  decree.  That  is  not  allowable  on  a  bill 
for  review.  ^ 

For  the  error  of  the  court  in  this  regard  its  decree  will  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 
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The  People,  use  of  Stevenson, 

v. 

Beverly  Wiltshire. 

1.  Fees  and  salaries — commissions  allowed  to  county  collector  on  school 
taxes — construction  of  the  statute.  A  county  collector  is  entitled  to  a  commis- 
sion for  collecting  school  taxes  levied  under  the  provisions  of  sec.  44,  ch.  122. 
Rev.  Stat.  1874,  p.  961.  The  provision  in  section  45  of  that  chapter,  that  the 
collector  shall  pay  over  to  the  township  treasurer  "  the  full  amount  of  said 
tax,"  means  that  he  shall  pay  over  the  full  amount  collected,  less  his  commis- 
sion allowed  by  sec.  21,  ch.  53,  Rev.  Stat.  1874,  p.  512.  These  chapters,  53 
and  122,  became  the  law  at  the  same  time,  July  1,  1872,  and  therefore,  so  far 
as  they  relate  to  the  same  subject,  are  in  pari  materia,  and  are  to  be  taken  to- 
gether and  construed  as  one  law. 

2.  Taxes  for  school  purposes — what  constitute.  Legitimate  commissions  for 
collecting  school  taxes  may  not  improperly  be  called  money  "  raised  for  school 
purposes,"  within  the  meaning  of  the  statute,  and  the  school  directors  should 
add  the  amount  of  such  commissions  to  the  amount  they  desire  to  produce  to 
the  treasury  of  the  district, — the  total  constituting  the  true  amount  that  must 
be  raised  for  school  purposes. 

3.  Costs — in  suit  respecting  school  fund.  In  an  action  by  a  township  treas- 
urer upon  the  official  bond  of  a  collector  of  taxes  to  recover  taxes  alleged  to 
have  been  collected  for  school  purposes,  even  though  there  be  no  recovery  by 
the  plaintiff,  it  is  error  to  render  a  judgment  against  him  for  costs,  and  to 
award  execution  against  him  therefor,  as  that  is  prohibited  by  sec.  78,  ch.  122, 
Rev.  Stat.  1874. 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  John  Michan,  for  the  appellant : 

The  school  tax  for  school  districts  in  township  5  south, 
range  5  west,  in  Randolph  county,  collected  for  the  year  A.  D. 
1872,  amounted  to  $2323.18,  of  which  defendant,  Wiltshire, 
retained  two  per  cent  commission,  amounting  to  $46.47,  and 
this  suit  is  brought  by  John  Stevenson,  treasurer  of  the  school 
funds  of  township  5  south,  range  5  west,  under  section  46, 
ch.  122  of  the  School  law,  to  recover  that  amount. 

Is  the   defendant,   Wiltshire,  authorized  by  law   to   retain 
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two  per  cent  of  the  school  district  tax  collected  by  him,  as 
commission? 

The  law  required  the  defendant  to  pay  to  the  treasurer  the 
full  amount  of  the  school  district  tax  collected  by  him.  See 
sec.  45,  ch.  122,  School  law.  This  section  is  imperative — he 
is  not  authorized  to  retain  any  amount  as  commission, — he  shall 
pay  it  all  over.  No  officer  has  a  right  to  demand  any  fee  or 
reward,  unless  that  right  is  clearly  given  by  law. 

Sec.  21,  p.  512,  Rev.  Stat.  1874,  we  submit  does  not  apply 
to  this  case.  This  is  a  special  school  tax,  and  is  authorized 
under  sec.  44,  ch.  122  of  School  law. 

Sees.  44  and  45,  ch.  122,  of  School  law,  pp.  961  and  962, 
Rev.  Stat.  1874,  is  the  only  law  which  provides  for  the  levy 
and  collection  of  school  district  tax.  Ignore  these  two  sec- 
tions and  there  could  not  be  one  dollar  raised  by  taxes  for 
the  purpose  of  building,  repairing  and  improving  school 
houses,  or  for  the  purpose  of  maintaining  schools  in  our  State, 
except  the  mere  pittance  derived  from  the  two  mill  tax  pro- 
vided for  in  sec.  68,  ch.  122",  School  law.  The  entire  ma- 
chinery for  levying  and  collecting  the  school  tax  is  found  in 
the  School  law,  and  only  in  the  School  law. 

That  the  court  erred  in  giving  judgment  against  plaintiff 
for  the  costs  of  suit  will  clearly  appear  on  examination  of  sec. 
78,  ch.  122,  Rev.  Stat.  1874. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  judgment  from  which  this  appeal  is  prosecuted  was 
rendered  by  the  circuit  court  of  Randolph  county,  at  its  Sep- 
tember term,  1876,  in  an  action  of  debt,  brought  in  that  court 
by  the  People  for  the  use  of  John  Stevenson,  township  treas- 
urer of  township  5  south,  range  5  west,  Randolph  county, 
against  Beverly  Wiltshire,  and  his  sureties,  upon  his  official 
bond  as  collector  of  taxes  of  Randolph  county. 

The  facts  are,  Wiltshire  collected  taxes  levied  for  the  year 
1872  by  the  several  school  districts  in  township  5  south,  range 
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5  west,  amounting  to  $2323.18,  upon  which  he  claims  and  has 
retained  a  commission  of  two  per  cent,  amounting  to  $46.47. 

Randolph  county  is  classified  by  the  statute,  in  the  chapter 
relating  to  fees  and  salaries,  as  a  county  of  the  second  class, 
(Rev.  Stat.  1874,  p.  503,  §  13,)  and  the  only  question  is, 
whether  a  collector  is  entitled  to  a  commission  for  collecting 
school  taxes  levied  under  the  provisions  of  sec.  44,  ch.  122, 
Rev.  Stat.  1874,  p.  961. 

It  is  provided  by  sec.  45  of  that  chapter  (Rev.  Stat.  1874, 
p.  962,)  that  "on  or  before  the  first  day  of  April  next  after 
the  delivery  of  the  tax  books  containing  the  computation  and 
levy  of  said  taxes  aforesaid,  or  so  soon  thereafter  as  the  town- 
ship treasurer  shall  present  the  said  certificate  of  the  amount 
of  said  tax,  and  make  a  demand  therefor,  the  said  collector 
shall  pay  to  said  township  treasurer  the  full  amount  of  said 
tax  so  certified  by  the  county  clerk,"  etc. 

It  is  argued  that  this  language  is  imperative,  and  requires 
that  all  that  shall  be  collected  shall  be  paid  over.  Taken  by 
itself,  the  language  is  undoubtedly  as  claimed.  But  it  is  pro- 
vided by  sec.  21,  ch.  53,  Rev.  Stat.  1874,  p.  512,  that  "county 
collectors  shall  be  allowed  a  commission  on  all  money  collected 
by  them  and  paid  over  to  the  proper  officer  of  *  *  two 
per  cent,  in  counties  of  the  second  class."  This  language  is 
as  broad  and  comprehensive  as  it  well  can  be.  "All  money 
collected"  certainly  includes  money  collected  which  was  levied 
under  and  by  virtue  of  sec.  44,  ch.  122.  Ch.  53,  and  ch.  122, 
became  the  law  at  the  same  time — July  1,  1872 — and  there- 
fore, so  far  as  they  relate  to  the  same  subject,  are  in  'pari 
materia,  and  are  to  be  taken  together  and  construed  as  one 
law. 

School  directors  are  required  by  sec.  44  of  ch.  122,  supra, 
to  "ascertain  as  nearly  as  practicable,  annually,  how  much 
money  must  be  raised  by  special  tax  for  school  purposes  du- 
ring the  ensuing  year,  which  amount  shall  be  certified  and 
returned  to  the  township  treasurer  on  or  before  the  first  Mon- 
day of  September,   annually."     It   is   made   the   duty  of  the 
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township  treasurers  to  return  the  certificates  therefor  to  the 
county  clerks  on  or  before  the  second  Monday  of  September. 
And  section  45  of  the  same  chapter  requires  the  county  clerks, 
when  making  out  the  tax  books  for  the  collectors,  to  compute 
each  taxable  person's  tax  in  said  district,  according  to  the 
amounts  certified  as  aforesaid,  upon  the  total  amount  of  taxable 
property,  etc.,  etc.  But  since,  by  sec.  21,  ch.  53,  supra,  the 
collector  is  allowed  a  commission  of  two  per  cent,  it  follows 
that  the  directors  shouldadd  this  amount  to  the  amount  they 
desire  to  produce  to  the  treasury  of  the  district,  the  total  con- 
stituting the  true  amount  that  must  be  raised  for  school  pur- 
poses. And  this,  we  must  presume,  was  done  in  the  present 
instance. 

There  is  no  impropriety,  within  the  meaning  of  the  statute, 
in  calling  legitimate  commissions  for  collecting  school  taxes 
money  " raised  for  school  purposes."  The  money,  therefore, 
which  the  collector  is  directed  by  sec.  45,  ch.  122,  supra,  to 
pay  to  the  township  treasurer,  is  money  which  belongs  to  the 
treasury  for  the  several  districts,  and  not  the  commissions  of 
the  collectors. 

The  only  error  in  the  judgment  below  that  we  liave  been 
able  to  discover  is  in  rendering  judgment  for  costs  against 
the  plaintiff,  and  awarding  execution  therefor.  This  is  pro- 
hibited by  sec.  78,  ch.  122,  supra. 

For  that  error  alone  the  judgment  below  will  be  reversed. 

Judgment  reversed. 


Jacob  Tamm  et  al. 

v. 

Francis  Lavalle,  Supervisor. 

1.  Specific  performance  —  when  granted.  The  specific  performance  of 
contracts  is  within  the  sound  discretion  of  the  court.  To  entitle  a  party 
to  a  decree  for  a  performance  of  the  agreement,  it  must  be  reasonable,  fair 
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and  equitable.  If  wanting  in  any  of  these  particulars  specific  performance 
should  never  be  granted,  for  it  is  only  on  the  principle  that  it  is  unjust  and 
inequitable  to  permit  the  contract  to  remain  unexecuted  that  a  court  of 
chancery  assumes  jurisdiction  to  enforce  it. 

2.  Same — never  enforced  when  it  would  involve  breach  of  official  duty.  The 
court  should  never  compel  the  specific  performance  of  a  contract  which  would 
involve  the  breach  of  duty  of  an  officer  or  trustee  or  the  perversion  of  trust 
funds  or  property, — for  a  court  of  equity  also  has  jurisdiction  to  preserve  and 
prevent  the  misapplication  of  such  a  fund. 

3.  Same — when  contract  tainted  with  fraud.  The  court  will  not  enforce  a 
contract  tainted  with  or  into  which  fraud  has  entered,  or  when  wrong  and 
injustice  would  be  inflicted  on  the  parties  or  others.  To  entitle  a  party  to 
relief  he  must  come  into  court  with  clean  hands  and  a  cause  that  appeals  to 
equity  for  relief. 

4.  The  supervisor  of  the  village  of  Cahokia  was  authorized  by  statute  to 
cause  the  commons  of  the  village  to  be  surveyed,  platted  and  the  plat  recorded, 
and  to  lease  the  same  for  a  term  of  not  exceeding  one  hundred  years  to  the 
highest  bidder  at  a  public  letting,  after  due  advertisement,  and  the  statute  pro- 
vided that  the  proceeds  arising  from  such  leasing  should  be  applied  to  the  edu- 
cation of  the  children  of  the  inhabitants  of  the  village.  Power  was  also  given 
the  supervisor  to  lease  the  lots  at  private  letting  at  the  average  rent  of  other  lots 
leased.  Appellants  submitted  a  proposition  to  the  supervisor  to  lease  a  portion 
of  the  commons  for  ninety-nine  years  at  an  annual  ground  rent  of  twenty- 
five  cents  an  acre  and  a  cash  bonus  of  $10,000.  This  proposition  was  sub- 
mitted to  the  inhabitants  of  the  village,  and  they  voted  in  favor  of  accepting  it, 
on  the  understanding  that  the  bonus  should  be  divided  amongst  the  inhabi- 
tants. Appellants  were  at  this  meeting  and  were  aware  of  the  design  to 
misapply  the  trust  fund,  and  that  it  was  a  scheme  of  the  inhabitants  and  super- 
visor to  defraud  the  school  fund.  The  average  rent  of  other  lots  was  sixty 
cents  per  acre:  Held,  the  contract  to  lease  would  not  be  specifically  enforced 
in  favor  of  the  complainants. 

5.  Public  officer — persons  dealing  with,  must  take  notice  of  his  powers  and 
duties.  A  public  officer  derives  all  his  powers  from,  and  his  duties  are  pre- 
scribed by  the  statute,  and  all  persons  dealing  with  him  in  reference  to  public 
affairs  are  bound  to  take  notice  of  those  powers  and  duties,  and  see  that  he  is 
acting  within  the  scope  of  his  authority. 

Appeal   from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snydek,  Judge,  presiding. 
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Messrs.  G.  &  G.  A.  Kcerner,  and  Mr.  R.  E.  Kombauer, 
for  the  appellants : 

There  is  no  averment  in  the  answer  that  the  contract  sought 
to  be  specifically  enforced  is  inequitable,  or  that  it  is  not  fair 
in  all  its  parts,  and  this  in  all  cases  of  this  character  must  be 
raised  by  answer,  if  such  defence  is  attempted.  Erwin  v. 
Parham  et  al.  12  How.  U.  S.  197. 

The  discretion  of  the  chancellor,  on  which  the  right  for  spe- 
cific performance  is  said  to  rest,  is  not  an  arbitrary  will,  but  a 
judicial  discretion,  subject  to  certain  definite  and  well  ascer- 
tained rules.  Bispham's  Principles  of  Equity,  §  37  ;  Story's 
Eq.  Jur.  §§  716,  717,  729;  Frisby  v.  Ballance,  4  Scam.  287. 

When  a  contract  is  in  writing,  is  certain,  is  fair  in  all  its 
parts,  is  for  adequate  consideration,  and  is  capable  of  being 
performed,  it  is  as  much  a  matter  of  course  for  courts  of  equity 
to  decree  a  specific  performance  as  it  is  for  a  court  of  law  to 
give  damages  for  the  breach  thereof.  Chance  v.  Beall,  20  Ga. 
144;  Rogers  v.  Saunders,  16  Me.  92;  Hopper  v.  Hopper,  16 
N.  Y.  Eq.  147;  St.  Paul  Div.  v.  Brown,  9  Minn.  157 ;  Taylor 
Land,  and  Tenant,  §  46. 

Specific  performance  will  be  decreed  even  in  cases  where 
the  veudor  after  the  making  of  the  contract  and  prior  to  the 
filing  of  the  bill  has  parted  with  the  title  to  one  having  notice 
of  complainants'  rights,  and  of  course  much  more  so  when  he 
parts  with  the  title  after  the  filing  of  the  bill,  as  in  this  case. 
Dement  v.  Bonham,  26  111.  158. 

Mr.  B,.  A.  Halbert,  and  Mr.  M.  Millard,  for  the  ap- 
pellee: 

The  intention  of  the  contract  sought  to  be  enforced  was  to 
divert  a  trust  fund,  and  the  complainants  had  knowledge  of 
that  fact.  One  kind  of  unfairness  which  stays  the  interference 
of  the  court  arises  wherein  the  enforcement  of  the  contract 
would  be  injurious  to  third  persons.  Fry  on  Specific  Perform- 
ance, 113.  And  again,  where  trustees  entered  into  an  agree- 
ment for  a  lease  which  was  in  excess  of  their  power,  and  again, 
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where  they  entered  into  a  covenant  for  renewal  which  was 
ultra  vires,  the  court,  on  this  ground,  in  both  cases  refused 
specific  performance.     Id.  114. 

The  doctrine  does  not  apply  alone  to  persons  standing  in 
position  of  formal  trustees,  but,  it  seems,  to  all  cases  of  trust 
and  confidence.  So  that  if  a  contract  were  the  result  of  a 
gross  breach  of  trust  by  an  agent  toward  his  principal,  the 
court  would  not,  it  seems,  enforce  the  consequences  of  the  act. 
And  so,  railway  directors  being. trustees  for  the  shareholders 
and  perhaps  for  the  public  also,  the  court  will  not  enforce  any 
agreement  amounting  to  a  breach  of  trust,  to  the  prejudice  of 
all  or  any  of  the  shareholders,  at  the  instance  of  a  plaintiff 
cognizant  of  the  circumstances.  Fry  on  Spec.  Perf.  115;  2 
Chitty  on  Cont.  11  ed.  pp.  1468,  1471,  1472. 

So  in  reference  to  corporations.  Where  a  corporation  is 
created  by  an  act  of  parliament  for  particular  purposes  with 
special  powers,  their  deed,  though  under  their  corporate  seal, 
and  that  regularly  affixed,  does  not  bind  them  if  it  appears  by 
the  express  provisions  of  the  statute  creating  the  corporation, 
or  by  necessary  or  reasonable  inferences  from  its  enactments, 
that  the  deed  is  ultra  vires,  that  is,  that  the  legislature  meant 
that  such  deed  should  not  be  made.  Fry  on  Spec.  Perf.  147, 
148. 

The  mere  fact  that  a  contract  made  by  the  directors  is  ultra 
vires  as  between  them  and  the  shareholders,  does  not  necessarily 
disentitle  the  other  party  to  the  contract  to  sue  upon  it  at  law. 
Where  he  acts  bona  fide  and  without  knowledge  that  the  trans- 
action is  any  misapplication  of  the  funds  of  the  company,  he 
may  enforce  the  contract  in  equity,  but  not  if  he  have  such 
knowledge.     Fry  on  Spec.  Perf.  pp.  152,  153. 

So,  if  the  charter  of  the  corporation  prescribes  a  particular 
mode  in  which  the  property  of  the  corporation  shall  be  dis- 
posed of,  that  mode  shall  be  pursued.  2  Dillon  on  Mun. 
Corp.  §  447,  and  notes. 

A  person  dealing  with  an  agent  or  trustee  is  bound  at  his 
peril  to  see  that  the  agent  has  authority  to  make  the  sale,  be- 
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fore  he  purchases.  Peabody  v.  Roach,  46  111.  242 ;  Davidson 
v.  Whithorne,  57  id.  300. 

Where  any  reprehensible  means  are  used  in  obtaining  the 
making  of  a  contract,  equity  will  never  enforce  a  specific  per- 
formance.    Taylor  v.  Merrell,  55  111.  60. 

A  court  of  equity  must  be  satisfied  that  the  claim  is  fair, 
just  and  reasonable,  the  contract  equal  in  all  its  parts,  and 
founded  oil  a  valuable  consideration,  before  it  will  decree  a 
specific  performance,  and  then  the  court  is  not  bound  to  give 
the  extraordinary  relief  of  specific  performance,  unless  it  is 
fair  and  honest  to  call  for  its  execution.  Taylor  v.  Merrell,  55 
111.  61. 

A  court  of  equity  will  not  lend  its  aid  to  decree  the  specific 
performance  of  a  contract  which  grows  directly  out  of  another 
which  is  illegal,  immoral,  or  tainted  with  champerty.  Bow- 
man v.  Cunningham,  78  111.  48. 

If  it  appears  the  contract  is  unfair,  unjust  or  dishonest,  the 
court  will  not  lend  its  aid.  Bradford  v.  Wightman,  78  111. 
433.    Or  procured  by  dishonesty.   Mitchell  v.  King,  77  111.  462. 

As  complainants  knew  of  the  intended  breach  of  trust,  as 
they  suggested  means  to  accomplish  it,  as  they  insisted  on  its 
performance  after  a  court  of  equity  had  intervened  to  prevent 
it,  they  must  be  held  to  be  coadjutors  in  the  fraud.  2  Story 
Eq.  Jur.  §  1131  a,  and  notes.  McConnell  v.  Hodson,  2  Gilm. 
640;  Makepeace  v.  Moore,  5  Gilm.  474;  Easton  v.  Clark,  35 
N.  Y.  225. 

In  view  of  the  authorities  cited,  there  is  no  case  made  for 
specific  performance. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  suit  in  equity,  brought  by  appellants  in  the  St. 
Clair  circuit  court,  against  appellee,  to  compel  the  specific  per- 
formance of  a  contract  for  a  lease  of  a  portion  of  the  Cahokia 
Commons. 

The  authority  of  the  supervisor  to  lease  these  commons  is 
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conferred  by  an  act  of  the  General  Assembly  approved  on  the 
17th  day  of  February,  1841,  (Sess.  Laws,  p.  65,)  and  an  act 
approved  on  the  18th  day  of  February,  1857,  (Private  Laws, 
p.  1203).  By  the  former  act  the  supervisor  of  the  village  was 
authorized  to  cause  the  commons  of  the  village  to  be  surveyed, 
platted  and  recorded,  and  to  lease  the  same  for  a  term  of  not 
exceeding  one  hundred  years.  The  act  requires  the  supervisor 
to  advertise,  as  therein  prescribed,  the  time  and  place  of  the 
letting  of  the  lots,  etc.,  and  at  the  time  and  place  named  in 
the  notice  to  offer  the  lots,  and  to  lease  them  to  the  highest 
bidder.  The  act  requires  the  proceeds  arising  from  such  leases, 
after  defraying  expenses,  to  be  applied  to  the  education  of  the 
children  of  the  inhabitants  of  the  village.  The  latter  act  also 
empowered  the  supervisor  to  lease  the  lots  at  private  sale,  but 
this  act  limits  the  power  to  so  lease  to  the  average  rent  of  the 
other  lots  leased. 

In  the  early  part  of  the  year  1872  the  supervisor  advertised 
that  he  would  lease  the  property  in  controversy,  and  on  the 
20th  of  February,  1872,  appellants  submitted  to  the  supervisor 

this  proposition: 

"St.  Louis,  February  20,  1872. 

To  the  Supervisor  of  the  Village  of  Cahokia : 

Sir: — We  will  lease  of  the  inhabitants  of  the  village  of 
Cahokia,  for  ninety-nine  years,  that  part  of  the  commons  of 
Cahokia  not  already  sold  or  leased  by  the  inhabitants  which 
is  bounded  south  by  lands  leased  to  the  St.  Louis  and  Cahokia 
Ferry  Company,  north  by  northern  line  of  the  commons  of 
Cahokia  (survey  759),  east  by  the  western  line  of  the  third 
sub-division  of  the  commons,  and  west  by  the  present  main 
channel  of  the  Mississippi  river.  We  make  the  offer  with  the 
understanding  that  F.  H.  Cobb  has  a  pretended  claim  to  part 
of  the  ground,  and  that  a  part  of  it  is  leased  to  the  St.  Clair 
Railroad  Company.  We  offer  an  annual  ground  rent  of  twenty- 
five  cents  an  acre,  and  will  pay  a  cash  bonus  of  $7500  upon 
receipt  of  a  lease  made  accordingly.  Or,  we  will  pay  $10,000 
for  fee  simple  title  to  the  above  described  lands. " 
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Which  was  accepted  in  these  terms : 

"  Cahokia,  February  20,  1872. 
Messrs.  Jacob  Tamm,  James  Taussig  and  G.  H.  Timmermann. 

Gentlemen  : — Your  proposition  for  leasing  the  land  of  the 

Cahokia  Commons,  made  to  us  this  day  in  writing,  is  accepted, 

and  the  lease  will   be  made   as  soon  as  the  land  is  surveyed 

and  platted  according  to  law. 

Frank  Lavaeee, 

Supervisor  of  Cahokia." 
But  appellee  was  restrained  by  injunction  from  making  the 
lease.     He   has  ever  since  declined   to  do  so,  and   hence   this 
suit  to  compel  a  specific  performance  of  the  agreement. 

The  evidence  shows  that  the  supervisor  called  a  meeting  of 
the  inhabitants  of  the  village  to  determine  whether  he  should 
accept  the  proposition,  before  he  did  so,  and  a  majority  voted 
in  favor  of  it,  on  the  understanding  that  the  bonus  named  in 
the  oifer  should  be  divided  amongst  the  inhabitants.  Before 
the  offer  was  accepted,  however,  appellants  increased  the  pro- 
posed bonus  to  $10,000.  Appellants  were  at  this  meeting  of 
the  inhabitants,  and  Taussig  addressed  a  few  remarks  to  the 
meeting  in  reference  to  the  advantages  the  village  would 
derive  from  the  lease,  by  the  improvements  they  would  place 
upon  the  land.  But  he  and  the  other  complainants  deny  that 
they  advised  or  gave  it  as  their  opinion  that  the  bonus  could 
be  thus  distributed. 

It  appears  that  at  the  time  the  proposition  was  made  and 
accepted,  the  average  rent  per  acre  for  lots  already  leased  was 
sixty  cents,  and  it  is  not  claimed  that  this  was  a  public  leasing. 
There  is  also  some  evidence  that  one  of  the  complainants 
offered  ferry  tickets  which  were  transferable,  and  to  run 
ninety-nine  years,  to  two  or  three  of  the  inhabitants  of  the 
village,  provided  the  lease  should  be  granted.  There  is  evi- 
dence that  one  of  the  complainants  gave  it  as  his  opinion  that 
the  money  could  be  thus  distributed.  The  testimony  shows 
that  when  the  inhabitants  learned  that  the  bonus  could  not  be 
divided  amongst  them,  they  were  unwilling  that  the  lease  should 
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be  made,  and  they  had,  at  a  former  meeting,  agreed  that  the 
property  should  not  be  leased  for  less  than  $30,000. 

Whilst  equity  takes  jurisdiction  to  enforce  the  specific  per- 
formance of  contracts,  it  is  within  the  sound  discretion  of  the 
chancellor.  To  entitle  a  party  to  a  decree  for  a  performance 
of  the  agreement,  it  must  be  reasonable,  fair,  and  equitable. 
If  wanting  in  any  of  these  particulars,  relief  should  never  be 
granted.  It  is  only  on  the  principle  that  it  is  unjust  and  in- 
equitable to  permit  the  contract  to  remain  unexecuted,  that  a 
court  of  chancery  assumes  the  power  to  enforce  it. 

Again,  the  court  should  never  compel  the  performance  of  a 
contract  which  would  involve  the  breach  of  duty  of  an  officer 
or  a  trustee,  or  the  perversion  or  destruction  of  trust  funds 
or  property.  A  court  of  equity  takes  jurisdiction  to  preserve 
and  prevent  the  misapplication  of  such  a  fund.  Nor  will  it  en- 
force a  contract  tainted  with  or  into  which  fraud  has  entered, 
or  where  wrong  and  injustice  would  be  inflicted  on  the  parties 
or  others.  The  court  will  never  become  a  party  to  the  enforce- 
ment of  a  contract  by  which  wrong  and  injustice  would  be 
perpetrated.  To  entitle  a  party  to  relief  he  must  come  with 
clean  hands,  and  a  cause  that  appeals  to  equity  for  relief.  Is 
this  case  of  the  character  that  requires  the  interposition  of 
equity? 

That  there  was  a  preconcerted  plan  on  the  part  of  the  in- 
habitants of  the  village  and  the  supervisor  to  fraudulently 
pervert  the  fund  created  and  appropriated  to  educational  pur- 
poses, there  seems  to  be  not  the  shadow  of  a  doubt.  It  seems 
to  have  been  spoken  of  and  even  discussed  publicly,  and  was 
a  matter  of  discussion  at  the  meetings  held  to  determine 
whether  the  people  would  approve  the  terms  of  the  lease,  and 
from  all  the  circumstances  in  evidence  we  can  entertain  no 
doubt  that  complainants  knew  of  the  purpose  to  divide  the 
$10,000  among  the  inhabitants.  Whether  or  not  they  partici- 
pated in  the  fraudulent  and  illegal  purpose,  they  must  have 
known  of  the  design  to  most  unjustly  misapply  a  trust  fund, 
and  the  palpable  violation  of  duty  by  the  supervisor. 
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He  was  acting  under  statutory  authority,  derived  all  his 
powers  from  its  provisions,  and  his  duties  were  thereby  pre- 
scribed, and  the  application  of  the  fund  realized  from  the 
commons  directed  by  the  enactment,  and  all  persons  dealing 
with  him  in  reference  to  these  commons  must  stand  charged 
with  a  knowledge  of  all  the  duties  imposed  on  him  by  the 
statute  under  which  he  was  proposing  to  act.  Complainants 
knew  the  supervisor  was  acting  under  the  statute  and  derived 
all  his  powers  from  its  provisions,  and  we  must  presume 
they  looked  to  the  law  to  see  whether  he  was  acting  within 
the  scope  of  his  authority.  This  would  be  the  presumption, 
independent  of  proof, — that  they  examined  the  law.  But  in 
this  case,  when  the  parties  met  to  consummate  the  transaction, 
they  went  to  Belleville  to  have  the  plat  recorded  as  the  statute 
required.  Thus,  it  appears  complainants,  had  actual  knowl- 
edge of  the  provisions  of  the  statute  under  which  the  supervi- 
sor was  acting. 

Whilst  it  may  be,  as  contended,  that  complainants  were  not 
required  to  see  to  the  proper  application  of  this  trust  fund 
after  the  money  was  paid,  still  they  knew  that  the  whole  thing 
was  a  scheme  by  the  inhabitants  and  the  supervisor,  devised  to 
defraud  the  school  fund  of  this  money  and  to  pervert  it  to  the 
use  of  the  inhabitants,  and  knowing  this,  they  became  parties 
to  the  fraud.  If  not  intending  to  aid  and  assist  in  its  perpe- 
tration, why  offer  the  $10,000  as  a  bonus,  as  it  was  called? 
Why  not,  according  to  the  usual  course  of  business,  make  the 
offer  so  as  to  embrace  that  sum  in  the  rent  to  be  paid  per  acre 
for  the  land  ?  The  fact  that  the  offer  was  made  in  that  man- 
ner is  strong  evidence  that  complainants  did  so  that  the  money 
might  be  distributed  amongst  the  inhabitants  of  the  village, 
and  thus  induce  them  to  ratify  the  lease.  The  evidence  shows 
the  inhabitants  were  opposed  to  the  lease  unless  they  could  par- 
ticipate in  a  distribution  of  the  $10,000.  Whether  intended 
by  complainants  or  not,  it  seems  to  have  operated  as  a  bribe  of 
the  people  to  consent  to  the  lease,  and  to  disarm  opposition, 
and   it  may  have  tended   to  prevent  litigation  to  restrain  the 
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carrying  of  the  fraudulent  scheme  into  effect.  The  evidence 
does  not  explain  why  the  bonus  was  offered  or  why  a  higher 
yearly  offer  per  acre  was  not  made  in  the  usual  course  of  busi- 
ness. If  there  were  other  and  legitimate  reasons  for  offer- 
ing this  bonus,  complainants,  when  on  the  stand  as  witnesses, 
could  have  shown  it,  but  they  did  not  attempt  it.  The  evi- 
dence, we  think,  tends  strongly  to  show  that  they  were  active 
promoters  of  the  fraud. 

But  if  they  did  not  actively  engage  in  carrying  it  out,  they 
knew  of  the  scheme  and  were  willing  and  anxious  to  profit  by 
its  perpetration  by  others,  and  it  would  be  inequitable  to  per- 
mit, much  less  aid,  them  to  do  so,  by  decreeing  a  specific  per- 
formance of  a  scheme  to  pervert  and  apply  to  individual  use 
the  fund  created  and  set  apart  for  the  maintenance  of  schools. 
A  court  of  equity  will  never  lend  its  aid  to  carry  out  so  in- 
equitable an  act,  nor  aid  in  squandering  and  destroying  such 
a  trust  fund.  It  would  shock  the  sense  of  all  just  men,  and 
would  obliterate  all  distinction  between  right  and  wrong. 

It  is  suggested  that  this  bonus  may  have  been  needed  to 
erect  a  school  house,  or  that  it  could  have  been  loaned  and 
thus  have  increased  the  school  fund.  It  is  no  doubt  true  that 
it  could  have  been  thus  appropriated.  But  complainants  do 
not  testify  that  they  were  informed  or  believed  that  such  was 
the  purpose.  On  the  contrary  we  think  it  clear,  from  the 
evidence,  they  knew  there  was  no  such  purpose,  but  that  the 
fund  was  to  be  divided  among  the  villagers.  Had  they  been 
informed  and  believed  that  it  was  to  be  used  in  erecting  such 
a  building,  or  to  be  used  in  loaning  it  to  increase  the  school 
fund  of  the  village,  or  had  they  been  ignorant  of  the  intention 
of  perverting  it  to  unauthorized  and  illegal  purposes,  and  the 
bonus  had  made  the  price  per  acre  equal  to  the  average  rent 
of  the  lots,  then  it  might  be  that  relief  might  have  been  asked. 
But  such  Avas  not  the  fact. 

Again,  the  act  of  1857  prohibits  the  supervisor  from  making 
leases  otherwise  than  to  the  highest  bidder,  unless  it  should  be 
at  the  average  rent  per  acre  of  other  common  grounds  already 
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leased.  The  evidence  is  uncontradicted  that  such  an  average 
was  sixty  cents,  whilst  this  land  was,  by  private  contract,  to 
be  leased  at  twenty-five  cents  per  acre,  and  as  the  $10,000  was 
to  be  treated  as  a  donation  in  name  and  in  fact,  as  a  bribe  to 
the  villagers,  the  rent  was  only  twenty-five  cents  per  acre,  and 
in  palpable  violation  of  the  law  authorizing  the  supervisor  to 
lease  the  lands  at  private  sale.  Complainants  must  have 
known  that  this  was  in  plain  contravention  of  the  law,  and 
that  the  act  of  the  supervisor  was  ultra  vires.  They  were 
dealing  with  a  person  deriving  all  his  powers  from  the 
statute,  and  it  was  their  duty  to  see  he  was  acting  within  the 
scope  of  his  authority,  and  failing  to  do  so,  they  could  acquire 
no  rights  by  a  violation  of  the  terms  of  the  statute.  It  would 
be  unheard  of  to  decree  the  performance  of  a  contract  made  in 
violation  of  the  law  under  which  the  agent  or  trustee  was  act- 
ing. To  do  so  in  this  case  would  be  to  enforce  an  inequitable 
contract  and  one  which  was  made  in  disregard  of  the  plain 
and  peremptory  requirements  of  the  statute.  This  can  not  be 
done  by  a  court  of  equity. 

The  evidence  not  only  justified,  but  it  required  the  court 
below  to  dismiss  the  bill,  and  that  decree  is  affirmed. 

Decree  affirmed. 


Samuel  M.  Woodside 

v. 

Henry  C.  Morgan  et  al 

Chancery — new  trial  at  law.  A  court  of  equity  will  not  grant  a  new  trial 
in  a  case  at  law  on  the  ground  of  newly  discovered  evidence  which  is  merely 
cumulative  and  is  not  of  a  conclusive  and  decisive  character,  nor  will  it  be 
granted  to  enable  witnesses  to  be  impeached,  or  to  allow  a  party  to  introduce 
evidence  that  he  might  have  obtained  on  the  trial  at  law  by  the  use  of  proper 
diligence. 

Appeal  from  the  Circuit  Court  of  Perry  county;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

18—92  III. 


274  Woodside  v.  Morgan  et  al.  [June  T. 

Opinion  of  the  Court. 

Messrs.  Hammacs:  &  Davis,  for  the  appellant. 

Messrs.  T.  T.  &  D.  W.  Fountain,  and  Messrs.  Murphy 
&  Boyd  Bros.,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Samuel  M.  Woodside, 
to  enjoin  the  collection  of  two  judgments,  one  rendered  in  the 
county  court  of  Perry  county  against  the  complainant,  for  bas- 
tardy, on  the  complaint  of  Mary  E.  Morgan,  and  the  other  in 
the  circuit  court  of  Perry  county  in  favor  of  Henry  C.  Mor- 
gan against  the  complainant,  in  an  action  for  seduction  of  the 
said  Mary  E.  Morgan. 

Two  grounds  were  set  up  in  the  bill  for  relief:  first,  that 
the  judgments  were  obtained  through  collusion  and  conspiracy; 
second,  that  they  were  obtained  by  the  false  swearing  of  Mary 
E.  Morgan. 

The  first  ground  of  relief  was  abandoned  on  the  trial,  and  on 
the  hearing  upon  the  evidence  introduced  on  the  other  ground 
relied  upon,  the  court  found  against  the  complainant  and  dis- 
missed the  bill. 

This  court  has  often  decided  that  a  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered  evidence  where 
the  evidence  is  merely  cumulative.  Shelly  v.  Boland,  78  111. 
438;  Clayes  v.  White,  83  id.  540.  Nor  will  a  new  trial  be 
granted  where  the  evidence  is  merely  cumulative  and  not  of  a 
conclusive  character.  Chapman  v.  Burt,  77  111.  338;  Krug  v. 
Ward,  id.  603. 

In  Martin  v.  Ehrenfels,  24  111.  187,  it  was  held  that  newly 
discovered  evidence  upon  a  point  to  which  testimony  has 
already  been  given  on  the  trial,  must  be  positive  and  conclu- 
sive, and  capable  of  definitely  settling  the  point  in  controversy 
at  once  and  conclusively,  before  it  can  justify  the  granting  of 
a  new  trial.  The  fact  that  one  of  the  witnesses  who  has  tes- 
tified may  be  impeached  on  another  trial  is  no  ground  for 
granting  a  new  trial. 
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In  Fuller  v.  Little,  69  111.  229,  which  was  an  application  by 
bill  for  a  new  trial,  it  was  said,  upon  the  trial  there  was  the 
sworn  statement  of  one  party  opposed  to  that  of  the  other. 
There  is  no  more  than  that  now  appearing  in  the  case.  Were 
a  court  of  chancery  to  entertain  bills  for  a  new  trial  at  law  on 
the  allegation  of  one  party  that  the  other  had  sworn  falsely, 
the  occasions  would  be  numerous  for  applications  of  the  pres- 
ent kind,  under  a  practice  where  parties  testify  in  their  own 
causes  and  their  conflicting  testimony  on  trials  is  so  frequently 
witnessed. 

With  the  authorities  cited  as  a  guide  we  will  briefly  examine 
the  newly  discovered  evidence  relied  upon  by  the  complainant 
to  impeach  the  judgments. 

On  the  trial  of  the  two  cases  in  which  judgments  were  ob- 
tained against  the  complainant,  on  the  main  question  in  dis- 
pute there  was  a  direct  conflict  between  the  testimony  of  the 
witness  Mary  E.  Morgan  and  the  complainant,  she  testifying 
that  on  a  certain  time  and  at  a  certain  place  he  had  connection 
with  her  and  was  the  father  of  her  child,  which  he  in  express 
terms  denied.  But  there  were  some  circumstances  and  facts 
detailed  in  evidence  which  convinced  the  jury,  and  properly 
too,  that  the  evidence  preponderated  in  favor  of  the  prosecuting 
witness.  She  was,  as  appears,  at  the  time,  living  at  the  house 
of  complainant;  he  had  the  opportunity,  and  in  his  evidence 
he  admitted  that  on  the  morning  of  July  20,  1872,  he  went 
to  the  girl's  bed  and  put  his  hands  upon  her  bare  breasts  and 
kissed  her.  This  admission  before  the  jury,  and  the  fact 
that  the  child  was  born  April  25,  1873,  forty-two  weeks  less 
one  day  after  the  occurrence,  doubtless  led  the  jury  to  believe 
her  statement  rather  than  the  unreasonable  one  of  the  com- 
plainant. Why  the  complainant  was  at  the  girPs  bed  at  the 
hour  of  three  o'clock  in  the  morning  with  his  hand  in  her 
bosom,  unless  for  the  purpose  of  consummating  what  she  testi- 
fied he  did,  is  in  no  manner  explained  by  the  evidence. 

The  main  evidence  now  relied  upon  by  the  complainant,  in 
addition  to  his  own  denial,  is  the  testimony  of  one  R.  B.  Ward, 
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who  in  substance  testified  that  Mary  E.  Morgan  told  him,  after 
the  trial  of  the  bastardy  case,  that  complainant  was  not  the  father 
of  the  child  and  that  she  received  $25  to  "  swear  it  to  him." 
If  the  evidence  of  this  witness  was  true,  and  had  he  given  his 
evidence  before  the  jury  when  the  causes  were  originally  tried, 
it  would  doubtless  have  had  some  bearing  on  the  result  of  the 
cases,  but  this  alleged  conversation  occurred  at  the  house  of 
Mr.  Morgan,  and  Mrs.  Holt  was  present  and  she  testified  that 
no  such  statement  was  made,  and  in  this  she  is  confirmed  by 
the  girl  and  corroborated  by  the  evidence  of  one  Terry,  who 
stated  that  Ward  came  to  his  house  from  Morgan's  and  ad- 
mitted to  him  that  Mary  did  not  talk  to  him  except  to  say  yes 
or  no.  Ward's  attention  was  called  to  this  conversation  with 
a  view  to  contradict  him,  and  he  denied  making  any  such 
statement.  This  witness  was  so  completely  contradicted  that 
his  evidence  would  be  of  but  little  weight  had  it  been  sub- 
mitted to  a  jury,  and  upon  what  principle  a  court  could  grant 
a  new  trial  to  allow  such  evidence  to  be  introduced,  we  are  at 
a  loss  to  understand. 

The  complainant  also  relies  upon  the  testimony  of  one  Kes- 
singer,  to  the  effect  that  he  had  connection  with  Mary  E. 
Morgan  in  his  house  in  July  or  August,  1872.  Mrs.  Holt 
testified  that  the  girl  remained  at  home  three  weeks  after 
she  returned  from  the  complainant's,  the  last  of  July,  before 
she  went  to  Kessinger's.  So  that  if  this  witness  is  correct,  he 
could  hardly  be  regarded  the  father  of  the  child,  and  if  it 
be  true  that  he  had  connection  with  her  after  she  was  preg- 
nant by  the  complainant,  his  evidence  could  have  no  bearing 
except  it  might  be  to  impeach  that  portion  of  the  girl's  evidence 
that  she  had  not  had  connection  with  any  person  except  com- 
plainant. And  as  it  has  not  been  the  practice  to  grant  new 
trials  merely  to  enable  witnesses  to  be  impeached,  as  held  in 
the  case  cited  supra,  this  proof  could  not  justify  the  court  to 
interfere. 

The  only  remaining  evidence  relied  upon  by  the  complain- 
ant is  the  proof  that  the  character  of  Mary  E.  Morgan  for 
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chastity  was  bad  in  the  neighborhood.  We  do  not,  however, 
understand  that  the  witnesses  state  that  her  character  was  bad 
in  that  regard  until  after  she  left  the  complainant's  house,  but 
however  that  may  be,  if  her  general  reputation  was  bad  that 
fact  could  have  been  established  as  well  when  the  two  cases 
were  on  trial  as  now,  and  courts  do  not  grant  new  trials  to 
allow  parties  to  introduce  evidence  that  might,  with  proper 
diligence,  have  been  obtained  and  introduced  on  the  first  trial. 
The  complainant  testified,  on  the  trial  of  the  two  cases,  that  he 

^was  not  the  father  of  the  child ;  that  he  had  not  had  connection 
with  the  witness  Mary  Morgan.  Now,  all  this  newly  discovered 
evidence  is  but  cumulative  and  in  the  nature  of  impeaching 
evidence,  and  not  decisive,  which,  under  the  authorities  cited, 
is  no  ground  to  authorize  a  court  of  equity  to  interfere. 

As  we  perceive  no  error  in  the  record,  the  decree  will  be 
affirmed. 

Decree  affirmed. 


Lloyd  Bailey  et  al, 

v. 
William  McCain  et  al 

1.  Highway — jurisdiction  to  alter,  how  obtained.  The  presentation  to  the 
commissioners  of  highways  of  a  petition  signed  by  the  requisite  number  of 
persons  qualified  to  sign  the  same,  asking  for  the  alteration  of  an  existing 
highway,  the  petition  having  been  posted  according  to  law,  and  the  giving  of 
notice  of  the  time  when  and  place  where  action  would  be  taken  on  the  petition, 
confers  jurisdiction  upon  the  commissioners  to  hear  and  decide,  and  their  pro- 
ceedings will  not  be  null  and  void  for  irregularity  in  the  same,  and  can  not  be 
assailed  collaterally. 

2.  Same — indefiniteness  as  to  part  of  road  changed.  The  fact  that  the  de- 
scription of  the  alteration  of  an  old  road,  as  given  in  the  order  declaring  it 
to  be  made,  is  not  as  definite  as  it  should  be,  will  not  deprive  the  commission- 
ers of  the  jurisdiction  previously  obtained,  and  their  acts  will  be  valid  until 
set  aside  or  reversed  in  some  direct  proceeding. 

3.  Same — equitable  jurisdiction.  Where  commissioners  of  highways,  hav- 
ing acquired  jurisdiction,  make  an  order  changing   and  altering  a  previously 
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established  road,  and  in  doing  so  proceed  illegally  or  irregularly,  the  remedy 
for  any  one  aggrieved  is  by  appeal  or  certiorari,  and  if  he  neglects  to  avail  of 
his  legal  remedy  a  court  of  equity  will  not  interfere  in  his  behalf. 

Appeal  from  the  Circuit  Court  of  Jasper  county;  the  Hon. 
James  C.  Allen,  Judge,  presiding. 

Mr.  John  H.  Halley,  for  the  appellants. 
Messrs.  Brown  &  Gibson,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  a  bill  for  an  injunction,  brought  by  the  owners  of 
lands  affected,  against  the  commissioners  of  highways,  to  re- 
strain them  from  changing  a  county  road  under  an  order 
made  for  that  purpose.  It  is  alleged  the  lands  owned  by 
complainants  are  improved,  and  inclosed  with  good  fences ; 
that  the  road  about  to  be  changed  has  been  used  and  worked 
for  over  twenty  years,  and  that  complainants  have  built  their 
houses  and  fences  to  the  road  as  it  was  originally  laid  out, 
and  the  purposed  change  will  require  them  to  move  their 
fences  and  subject  them  to  other  great  inconveniences. 

As  a  ground  of  relief  it  is  charged  the  commissioners  of 
highways  had  no  jurisdiction  to  make  the  order  changing  the 
old  road  to  the  line  of  the  newly  surveyed  route.  The  alle- 
gation is,  the  petition  could  confer  no  jurisdiction  on  the 
commissioners  of  highways,  and  the  reason  assigned  is  that 
the  petition  "does  not  set  forth  the  part  of  the  road  to 
be  changed  or  altered,"  and  that  the  order  of  the  commis- 
sioners making  the  change  in  the  highway  is  null  and  void, 
"  for  the  reason  it  states  no  place  of  change  in  the  road,  but 
merely  states  where  the  old  road  runs." 

The  matters  complained  of  relate  more  to  the  regularity  of 
the  proceedings  than  to  matters  that  confer  jurisdiction  upon 
the  commissioners  of  highways  acting  in  the  premises.  A 
petition,  signed  by  the  usual  number  of  persons  having  the 
requisite  qualification,  was  presented,  asking  for  an  alteration 
of  the  highway,  which  was  regularly  posted  as  the  statute  re- 
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quires,  aud  notice  of  the  time  and  place  was  given  when 
action  would  be  taken  on  the  petition.  In  that  way  the  com- 
missioners of  highways  obtained  jurisdiction  to  hear  the  peti- 
tion, and  having  jurisdiction,  their  proceedings,  although  they 
may  have  been  irregular,  are  not  null  and  void,  and  can  not 
be  assailed  collaterally,  as  in  this  case.  Conceding  the  de- 
scription of  the  alteration  in  the  road,  as  given  in  the  order 
declaring  it  to  be  made,  is  not  as  definite  as  it  should  be,  still 
that  fact  did  not  deprive  the  commissioners  of  that  jurisdic- 
tion which  they  obtained  by  the  presentation  and  posting  of 
the  petition. 

The  commissioners  having  once  acquired  jurisdiction,  as 
we  think  they  did,  their  acts  are  valid  until  set  aside  or  re- 
versed in  some  direct  proceeding  for  that  purpose.  The  par- 
ties affected  might  have  obtained  the  desired  relief  either  by 
appeal  from  the  action  of  the  commissioners,  or  by  the  com- 
mon law  writ  of  certiorari.  Having  failed  to  avail  of  the 
remedies  which  the  law  afforded,  equity  will  not  now  assist 
them. 

There  being  no  ground  for  equitable  relief,  the  bill  was 
properly  dismissed,  and  the  decree  will  be  affirmed. 

Decree  affirmed. 


Wyatt  Stubblefield 


James  J.  Borders. 

1.  Limitation  act  of  1839 — what  constitutes  color  of  title.  A  tax  deed, 
regular  on  its  face,  is  sufficient  color  of  title,  within  the  meaning  of  the  Limi- 
tation act  of  1839. 

2.  Same — as  to  the  question  of  good  faith.  Whether  a  conveyance  claimed  to 
be  color  of  title  was  acquired  in  good  faith  is  a  question  of  fact  to  be  deter- 
mined by  the  evidence,  and  the  presumptions  of  law  with  respect  to  the  motives 
and  intentions  of  men  in  the  business  affairs  of  life.     Good  faith,  within   the 
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meaning  of  the  statute,  is  the  opposite  of  fraud  and  of  bad  faith,  and  its  non- 
existence, as  in  all  other  cases  where  fraud  is  imputed,  must  be  established  by 
proof  by  him  who  alleges  it. 

3.  Same — right  of  one  in  possession  to  purchase  tax  certificate  and  acquire  a  deed 
thereunder.  The  mere  fact  that  one  is  in  possession  of  land,  does  not  debar  him 
of  the  right  to  purchase  from  another  a  certificate  of  the  sale  of  that  land  for 
non-payment  of  taxes,  and  to  obtain  a  deed  thereunder  for  the  purpose  of  re- 
lying upon  the  same  as  color  of  title  under  the  statute.  Like  any  other  person 
holding  under  a  possessory  title,  and  apprehensive  as  to  its  validity,  he  may 
well  fortify  his  position  by  buying  in  a  threatening  outstanding  title,  such  as 
a  tax  certificate. 

4.  Of  course,  if  the  person  in  possession  is  holding  in  such  manner  as  to 
make  it  his  duty  to  pay  the  taxes, — as,  that  he  claims  to  be  the  owner  of  the 
premises,  and  they  are  assessed  in  his  name,  then  he  can  not  profit  by  their 
sale  for  non-payment  of  taxes. 

5.  But,  as  the  law  presumes  good  faith,  in  the  absence  of  proof  as  to  the 
manner  in  which  the  person  in  possession  holds  such  possession,  or  as  to  the 
character  of  title  under  which  he  claims,  it  will  be  assumed  it  was  not  his 
duty  to  pay  the  taxes,  and  he  may  rightfully  acquire  a  tax  certificate  without 
its  purchase  being  regarded  as  a  mere  redemption. 

6.  Pleading  and  evidence — special  pleas  in  ejectment — Limitation  act  of 
1839.  While  it  is  the  general  rule  that  statutes  of  limitation  can  be  relied 
upon  only  by  special  plea,  that  rule  does  not  apply  to  the  action  of  ejectment 
in  this  State.  Under  our  statute  the  defendant  in  ejectment  may  set  up  the 
Limitation  act  of  1839  and  rely  upon  color  of  title,  and  other  requirements  of 
the  statute,  under  the  general  issue. 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  I.  C.  Lawver,  and  Mr.  E.  L.  Murphy,  for  the  ap- 
pellant : 

Appellant,  Stubblefield,  relies  entirely  upon  possession,  color 
of  title,  and  payment  of  taxes  under  act  of  1839.  Rev.  Stat. 
1874,  674,  §  6. 

In  support  thereof  the  record  shows  a  sheriff's  tax  deed, 
regular  on  its  face,  to  Stubblefield,  dated  21st  March,  1862, 
duly  recorded  on  the  same  day,  as  color  of  title.  Bailey  v. 
Doolittle,  24  111.  579. 

The  only  question  seems  to  be,  was  the  possession  "  under 
claim  and  color  of  title  made  in  good  faith." 
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This  would  seem  to  depend  upon  presumption,  under  the 
rule  of  construction  adopted  by  this  court  in  considering  this 
clause,  since  there  is  no  evidence  upon  this  point  save  that 
Stubblefield  is  made  to  say,  "  I  bought  the  land  from  Frank 
Helman,"  a  stranger, —  "took  possession  under  that  bargain; 
could  not  get  a  deed  from  him  because  there  was  dispute 
between  us  about  my  having  paid  for  it, — I  claimed  I  had, 
and  he  disputed  it." 

This  possession  then  was  plainly  hostile  and  adverse  to 
Borders  and  his  privies,  as  Helman  is  a  stranger  to  that  title. 
This  discloses  Stubblefield's  motive  in  acquiring  his  tax  deed, 
that  is,  to  perfect  his  title  to  the  land,  and  there  is  nothing  to 
show  that  his  possession,  etc.,  was  not  in  good  faith,  that  is, 
adverse  as  to  Borders  and  his  privies. 

This  court  has  said,  in  construing  this  section  of  the  statute, 
"  claim  and  color  of  title  is  the  same  within  the  meaning  of 
the  Statute  of  Limitations  as  that  given  to  those  words  by  the 
courts  when  applied  to  support  an  adverse  possession."  Mc- 
Lellan  v.  Kellogg,  17  111.  498. 

The  court  has  said  further:  "The  good  faith  required  is  a 
freedom  from  a  design  to  defraud  the  person  having  the  bet- 
ter title."  MeCagg  v.  Heacock,  34  111.  476  and  42  id.  153; 
Chickering  v.  Failes,  26  id.  508 ;  Dickenson  v.  Breeden,  30  id. 
280;   Clark  v.  Peckenpaugh,  46  id.  11. 

And  further :  "  The  law  presumes  good  faith  in  the  absence 
of  evidence  to  the  contrary,  and  color  of  title  is  presumed  to 
have  been  thus  acquired  until  the  contrary  is  shown."  MeCagg 
v.  Heacock,  34  111.  476;  Brooks  v.  Bruyn,  35  id.  392;  Morri- 
son v.  Norman,  47  id.  477. 

Mr.  R.  J.  Goddabd,  and  Mr.  John  Michan,  for  the  ap- 
pellee : 

Appellant  is  mistaken  when  he  states  that  "  defendant  insists 
upon  the  Statute  of  Limitations."  There  was  no  such  plea  filed 
in  the  court  below.     He  ought  to  have  filed  it  if  he  desired  to 
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claim  the  benefit  of  the  statute.  See  sees.  19  and  21  of  chap. 
45  of  the  Rev.  Stat,  of  1874. 

A  defendant  can  not  avail  himself  of  the  Statute  of  Limita- 
tions, unless  he  specially  relies  thereon  by  plea.  School  Trus- 
tees v.  Wright  et  al.  12  111.  441 ;  Schooner  "Norway"  v.  Jensen, 
52  id.  378. 

Appellant  having  failed  to  plead  the  statute  of  limitations 
in  the  circuit  court,  he  can  not  avail  himself  of  that  defence 
in  the  Supreme  Court.  It  is  too  late  to  introduce  it  for  the 
first  time  in  the  Supreme  Court.  Wilson  et  al.  v.  Van  Winkle, 
2  Gilm.  687. 

Under  the  issue  joined,  appellant  should  not  have  been 
permitted  to  introduce  the  tax  deed  in  evidence.  He  can  not 
avail  himself  in  the  Supreme  Court  of  evidence  improperly 
admitted  in  the  circuit  court.  This  case  is  to  be  now  tried 
upon  the  issue  presented  in  the  pleadings  in  the  circuit  court. 

Appellant  claims  color  of  title  under  tax  deed.  He  claims 
possession  of  land  since  and  before  A.  D.  1860.  He  took  pos- 
session under  a  contract  of  purchase.  He  claimed  the  owner- 
ship January  21,  A.  D.  1861,  when  he  bought  the  certificate 
of  tax  sale  from  James  Thompson.  But  appellant  does  not 
show  by  this  record  who  the  said  judgment  for  taxes  was 
against.  He  could  not  give  in  evidence  a  judgment  against 
a  third  person,  on  which  the  land  was  sold,  and  James  Thomp- 
son purchased,  unless  some  color  of  title  to  the  land  be  first 
shown  in  the  judgment  debtor.  Tyler  on  Ejectment  and 
Adverse  Enjoyment,  page  563. 

When  appellant  purchased  the  tax  certificate  from  Thomp- 
son, appellant  then  claiming  the  ownership,  was  not  said  pur- 
chase a  redemption  from  said  tax  sale?  If  so,  the  tax  deed 
is  valueless, — it  is  not  color  of  title.  The  purchase  at  a  tax  sale 
of  land  by  the  owner  of  the  land,  is  of  no  greater  weight  than 
the  payment  of  the  taxes  before  the  sale  would  be. 
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Mr.  Justice  Muekey  delivered  the  opinion  of  the  Court: 

On  the  third  day  of  September,  1877,  appellee  commenced 
in  the  Randolph  circuit  court  an  action  of  ejectment  against 
appellant  for  the  recovery  of  the  south-east  quarter  of  the  south- 
east quarter  section  3,  township  4  south,  range  7  west,  in  the 
county  of  Randolph  and  State  of  Illinois.  At  the  September 
term,  1877,  of  the  court,  the  cause,  by  consent  of  parties,  was 
submitted  to  the  court  without  a  jury.  Upon  hearing  the  evi- 
dence the  court  found  in  favor  of  appellee  and  entered  judg- 
ment accordingly.  Appellant  brings  the  record  to  this  court 
and  assigns  for  error  the  finding  and  judgment  of  the  circuit 
court. 

Upon  the  trial  below  appellee  showed  a  prima  facie  right 
to  recover  the  premises  in  question  by  proving  a  connected 
chain  of  title  from  the  Government  to  himself.  Appellant 
relied  upon  possession  of  the  premises  under  claim  and  color 
of  title  made  in  good  faith,  and  payment  of  all  taxes  legally 
assessed  thereon  for  seven  years.  For  the  purpose  of  estab- 
lishing this  defence  appellant  put  in  evidence  a  tax  deed  for 
the  premises  in  question,  executed  on  the  21st  of  March,  1862, 
by  the  sheriff  of  the  county  to  himself. 

By  the  recitals  in  this  deed,  and  other  evidence  in  the  case, 
it  appears  that  the  premises  in  question  were,  on  the  22d  of  Sep- 
tember, 1856,  sold  for  the  taxes  of  1855  to  one  James  Thomp- 
son, who,  on  the  21st  of  January,  1861,  assigned  his  certificate 
of  purchase  to  appellant,  by  means  of  which  he  obtained  a 
sheriff's  deed  which  is  relied  on  as  color  of  title.  Appellant  also 
put  in  evidence  seventeen  tax  receipts,  which,  together  with  his 
own  testimony,  show  conclusively  that  he  had  paid  all  taxes 
assessed  upon  the  premises  for  seventeen  consecutive  years, 
commencing  with  the  year  1860.  The  date  of  the  first  pay- 
ment is  not  shown,  but  it  was  doubtless  made  in  1861,  and 
probably  about  the  time  he  obtained  the  certificate  of  purchase. 
The  tax  deed  is  in  the  usual  form  and  entirely  regular  so  far 
as  anything  appears  upon  its  face.     Indeed,  no  objections  are 
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urged  against  its  sufficiency.  The  only  objection  suggested 
against  it  is  that  it  was  not  pertinent  to  the  issue. 

In  addition  to  the  sheriff's  deed  and  tax  receipts,  appellant 
testified  on  his  own  behalf  as  follows: 

"  Have  resided  on  the  land  in  controversy,  and  been  in 
open,  visible  possession  of  it  ever  since;  my  tax  receipts,  pro- 
duced in  evidence,  show  that  I  have  paid  the  taxes  on  it  ever 
since  1860  and  before,  and  now  reside  upon  it.  I  have  during 
all  that  time  paid  all  the  taxes  legally  assessed  upon  that  land, 
and  have  made  improvements  on  it.  I  bought  the  land  from 
Frank  Helman ;  took  possession  under  that  bargain ;  could 
not  get  a  deed  from  him  because  there  was  dispute  between 
us  about  my  having  paid  for  it;  I  claimed  I  had,  and  he  dis- 
puted it." 

This  was  all  the  evidence  in  the  case. 

The  law  is  so  well  settled  in  cases  of  this  character,  that  it 
would  seem  there  ought  to  be  no  difference  of  opinion  upon 
any  question  presented  by  this  record. 

It  is  the  settled  law  of  this  State  that  a  tax  deed  regular  on 
its  face  is  sufficient  color  of  title  within  the  meaning  of  the 
Limitation  act  of  1839.  Woodward  v.  Blanohard,  16  111.  433; 
Bawley  v.  Vancourt,  21  id.  460;  Halloway  v.  Clark,  27  id.  483 ; 
Morrison  v.  Norman,  47  id.  477. 

The  possession  and  payment  of  taxes  after  appellant  had 
acquired  this  color  of  title  were  concurrent  for  more  than  the 
full  period  of  seven  consecutive  years.  So  far,  conceding  the 
competency  of  the  evidence,  there  can  be  no  question  as  to 
the  sufficiency  of  appellant's  defence. 

The  only  remaining  question  to  be  considered  is,  were  ap- 
pellant's claim  and  color  of  title  acquired  and  made  in  good 
faith? 

This  inquiry  presents  a  question  of  fact,  to  be  determined 
by  the  evidence  and  the  general  presumptions  of  law  with 
respect  to  the  motives  and  intentions  of  men  in  the  business 
affairs  of  life. 

The  rule  that  good  faith  is  always  presumed  until  the  con- 
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trary  is  shown,  and  that  fraud,  or  bad  faith,  will  never  be 
presumed,  and  that  whoever  alleges  the  one  or  the  other  is 
bound  to  prove  it,  are  among  the  oldest  doctrines  of  the  com- 
mon law. 

In  McConnel  v.  Street  et  al.  17  111.  253,  a  case  arising  under 
this  same  statute,  the  court,  in  discussing  the  very  point  now 
under  consideration,  said  :  "  Good  faith,  within  the  meaning 
of  this  statute,  we  understand  to  be  the  opposite  of  fraud  and 
of  bad  faith,  and  its  non-existence,  as  in  all  other  cases  where 
fraud  is  imputed,  must  be  established  by  proof." 

Again,  in  Morrison  et  al.  v.  Norman  et  al.,  supra,  where  the 
same  question  was  under  discussion,  the  court  uses  the  follow- 
ing language  :  "  It  is  the  settled  rule  of  this  court  that  a  deed 
regular  on  its  face  is  good  color  of  title  under  the  statute,  and 
that  bad  faith  will  not  be  presumed  of  the  grantee  in  the  absence 
of  proof." 

Many  other  cases  might  be  cited  to  the  same  effect,  but  we 
deem  it  unnecessary  to  do  so.  Taking  it,  then,  as  the  settled 
law  that  good  faith  is  always  presumed  till  the  contrary  is 
shown,  and  that  he  who  alleges  bad  faith  assumes  the  burden 
of  proving  it,  we  ask  where  is  the  evidence  in  the  record  be- 
fore us  showing,  or  even  tending  to  show,  bad  faith  or  an 
absence  of  good  faith  on  the  part  of  appellant  in  connection 
with  the  title  upon  which  he  relies  as  a  defence? 

It  is  suggested  by  appellee  that  because  appellant  was  in 
possession  of  the  premises  at  the  time  he  acquired  the  certifi- 
cate of  purchase  from  Thompson,  therefore  his  purchase  of  the 
certificate  should  be  regarded  simply  as  a  redemption  from  the 
tax  sale.  No  authority  is  cited  for  the  position  assumed,  and 
under  the  facts  as  here   presented  we  do  not  regard  it  as  sound. 

On  the  contrary  the  certificate  of  purchase  in  the  hands  of 
Thompson  was  in  the  nature  of  an  outstanding  title.  It  was 
in  market,  and  appellant  had  the  same  right  to  purchase  it 
that  any  one  else  had,  and  upon  its  assignment  to  him  he  ac- 
quired the  same  interest  in  it  that  any  other  purchaser  would. 
Like  any  other  person  having  a  possessory  title  to  real  estate, 
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who  is  apprehensive  as  to  its  validity,  he  had  a  perfect  right 
to  fortify  his  position  by  buying  in  a  threatening  outstanding 
title. 

Of  course,  if  there  was  evidence  showing  that  appellant 
was  in  possession  of  the  premises,  claiming  them  as  owner, 
when  the  taxes  were  assessed  upon  'the  land,  and  that  they 
were  assessed  in  his  name,  or  that  he  was  otherwise  legally 
bound  to  pay  them,  or  that  the  tax  sale  was  attributable  to 
his  own  neglect  of  duty,  the  rule  would  be  otherwise.  The 
case  would  then  fall  within  the  principle  laid  down  in  Glancy 
v.  Elliot,  14  111.  456,  Voris  et  al,  v.  Thomas,  12  id.  442,  and 
Choteau  v.  Jones  et  al.  11  id.  300.  But  there  can  be  no  pre- 
tence for  any  claim  of  that  kind  here.  The  record  does  not 
disclose  when  appellant  went  into  possession,  or  in  whose 
name  the  taxes  were  assessed.  The  only  light  thrown  upon 
this  branch  of  the  case  is  what  appellant  states  himself.  He 
says:  "I  have  resided  on  the  land  in  controversy,  and 
been  in  the  open,  visible  possession  of  it  *  *  ever  since 
1860  and  before."  How  long  before — whether  a  day,  week, 
month,  or  year  or  years — he  does  not  say,  and  this  is  all  that 
is  said  in  reference  to  the  matter. 

As  to  whose  name  the  land  was  assessed  in,  or  whose  duty 
it  was  to  pay  the  taxes  for  which  it  was  sold,  Ave  are  without 
any  evidence  whatever  to  enlighten  us.  However,  since  the 
law  presumes  good  faith,  we  must,  in  the  absence  of  all  evi- 
dence upon  the  subject,  assume  that  the  duty  of  paying  these 
taxes  did  not  devolve  on  appellant,  and  that  he  therefore  had 
the  right  to  acquire  the  certificate  of  purchase  from  Thomp- 
son, and  take  from  the  sheriff  a  tax  deed  for  the  premises  in 
the  manner  he  did. 

Indeed,  appellee  does  not  seem  to  seriously  question  the 
proposition  that  a  complete  defence  was  shown  under  the 
statute,  but  he  earnestly  insists  that,  under  the  issue  formed, 
the  proofs  were  not  admissible.  He  maintains  that  the 
statute  upon  which  appellant's  defence  is  founded,  being 
one   of  limitation,   should   have  been   specially  pleaded,  and 
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that  inasmuch  as  appellant  failed  to  interpose  a  special 
plea  setting  up  the  statute,  all  the  evidence  admitted  upon 
that  subject  by  the  court  below  was  irrelevant,  and  can  not 
therefore  be  considered  by  this  court;  and  in  support  of  this 
position  cites  the  cases  of  School  Trustees  v.  Wright  et  al.  12 
111.  441,  and  Schooner  "Norway"  v.  Jensen,  52  id.  378,  neither 
of  which  is  like  the  case  at  bar.  We  concede  the  general  doc- 
trine to  be  as  claimed  by  appellee,  but  it  has  no  application 
to  actions  of  ejectment.  Counsel  for  appellee  seem  to  have 
wholly  overlooked  the  statute  on  the  subject.  The  19th  sec- 
tion of  chapter  45  of  the  Revised  Statutes  of  1874,  entitled 
t{  Ejectment,"  expressly  provides,  that  if  the  defendant  does 
not  demur  to  the  declaration  he  shall  plead  the  general  issue, 
*  *  and  upon  such  plea  he  may  give  in  evidence  any  matter 
that  may  tend  to  defeat  the  plaintiff's  action,  except  as  therein- 
after provided.  The  exception  referred  to  is  contained  in  the 
22d  section,  which  requires  the  defendant,  if  he  intends  to 
question  the  fact  of  his  own  possession,  or  that  he  claims  title 
or  interest  in  the  premises,  or  that  demand  of  possession  was 
made  before  suit,  to  file  a  special  plea,  verified  by  affidavit, 
denying  the  one  or  the  other  or  all  of  these  facts,  as  the  cir- 
cumstances may  warrant  or  he  may  desire.  A  special  plea 
putting  in  issue  some  or  all  the  matters  specified  in  this  22d 
section  of  the  Ejectment  act,  is  the  only  kind  of  special  plea 
required  in  any  case  in  an  action  of  ejectment.  All  other  de- 
fences may  and  should  be  shown  under  the  plea  of  not  guilty. 
Warren  v.  The  President,  etc.  15  111.  236;  Walker  v.  Armour, 
22  id.  658. 

If  we  are  right  in  the  views  here  presented,  it  follows  that 
the  circuit  court  erred  in  rendering  judgment  for  appellee. 
Under  the  issue  and  proofs  the  finding  and  judgment  should 
have  been  for  appellant.  For  the  error  indicated  the  judg- 
ment of  the  circuit  court  must  be  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 
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The  People,  use  of  H.  &  L.  Williams, 

v. 

Hermann  G.  Weber  et  al. 

1.  Pleading — plea  professing  to  answer  the  whole  cause  of  action,  but  does 
not.  Where  a  plea  professes,  in  its  commencement,  to  answer  the  whole  cause 
of  action,  but  in  fact  answers  only  a  part,  the  whole  plea  is  bad. 

2.  In  an  action  upon  the  official  bond  of  a  sheriff,  the  breach  assigned 
being  the  neglect  and  failure  to  execute  a  writ  of  fieri  facias,  and  a  false 
return  to  the  execution  of  no  property,  it  was  averred  in  the  declaration  that 
there  was,  during  the  lifetime  of  the  execution,  real  estate  as  well  as  personal 
estate  of  the  defendant  in  execution  within  the  county,  subject  to  execution,  out 
of  which  the  money  mentioned  therein  might  have  been  made,  and  a  plea 
thereto,  professing,  in  its  commencement,  to  answer  the  whole  cause  of  action, 
answered  only  as  to  the  personal  estate,  and  nothing  in  respect  of  the  real 
estate.  The  plea  was  held  bad  on  general  demurrer  because  it  failed  to  answer 
the  whole  cause  of  action  as  it  professed  to  do  in  its  commencement. 

3.  Practice — where  demurrer  is  overruled  as  to  one  of  several  pleas  in  bar,  the 
other  pleas  remaining  unanswered — of  the  proper  judgment.  Where  there  are  sev- 
eral pleas  in  bar  in  an  action  at  law,  and  a  demurrer  to  one  of  them  overruled, 
the  others  remaining  unanswered,  it  does  not  follow,  necessarily,  that  because 
some  of  the  pleas  were  unanswered  they  shall  stand  admitted,  so  that  upon 
overruling  the  demurrer  to  the  plea  to  which  it  was  interposed,  a  judgment 
against  the  plaintiff  in  bar  of  his  action  shall  stand  notwithstanding  it  may 
result,  upon  error,  that  such  demurrer  was  improperly  overruled.  To  justify 
such  a  judgment  for  the  reason  the  pleas  were  not  answered,  it  should  appear 
that  some  direct  and  specific  action  of  the  court  had  been  had  with  respect  to 
the  unanswered  pleas,  as,  a  rule  to  plead,  or  at  least  giving  judgment  formally 
for  want  of  a  replication,  so  as  to  make  known  the  giving  of  such  judgment 
and  have  afforded  an  opportunity  for  the  avoidance  of  a  judgment  in  bar  of  the 
action  for  such  cause. 

4.  In  such  case,  where,  upon  overruling  a  demurrer  to  one  of  the  pleas, 
although  the  other  pleas  remain  unanswered,  a  judgment  against  the  plaintiff 
which  in  form  is  a  general  judgment  in  bar  of  the  action,  but  it  not  appearing 
specifically  that  such  a  judgment  was  rendered  in  respect  of  the  unanswered 
pleas,  will  be  regarded  as  a  judgment  against  the  plaintiff  in  bar  of  his 
action  upon  the  issue  of  law  which  had  been  formed  upon  the  plea  to  which 
the  demurrer  was  interposed,  and  that  the  issue  thus  formed  being  found 
against  the  plaintiff,  for  that  reason,  and  none  other,  judgment  was  given 
against  him, — so  that,  if,  upon  error,  it  be  found  the  demurrer  was  improperly 
overruled  the  judgment  will  be  reversed,  notwithstanding  the  unanswered 
pleas. 
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5.  Moreover,  the  joining  in  the  issue  of  law  by  the  defendant,  on  such  a 
state  of  the  pleadings,  and  proceeding  to  have  it  determined  without  raising 
any  objection  then,  or  at  any  other  time,  that  the  other  pleas  had  not  been 
answered,  may  be  regarded  as  an  implied  waiver  of  answer  to  them  until 
after  the  final  determination  had  upon  the  issue  of  law. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  plaintiffs  in  error: 

The  fourth  and  fifth  pleas  are  bad,  because  they  profess  in 
their  commencement  to  answer  the  whole  declaration,  but  in 
fact  answer  only  a  part.  Snyder  v.  Gaither  el  al.  3  Scam.  91; 
Frink  et  al.  v.  King,  id.  144. 

The  fourth  plea  attempts  to  rely  upon  the  statute.  Plead- 
ing a  statute  is  merely  stating  the  facts  which  bring  the  case 
within  it,  without  making  mention  or  taking  any  notice  of 
the  statute  itself.  Stephens7  Pleading,  348,  note;  Gould's 
Pleading,  chap.  3,  sec.  16,  note;  Columbia  v.  Beasly,  1  Humph. 
(Tenn.)  232. 

This  plea  is  a  special  plea  and  must  present  some  special  and 
well  defined  issue.  The  plea  is  that  there  was  a  reasonable 
doubt,  etc. ;  the  replication  would  be  that  there  was  no  reason- 
able doubt,  etc. 

By  what  means  could  such  an  issue  be  proved?  It  presents 
therefore,  in  its  main  allegation,  (in  regard  to  the  right  to 
demand  an  indemnity  bond,)  nothing  upon  which  issue  could 
be  taken,  and  comes  within  the  rule  laid  down  by  elementary 
writers  on  pleading,  and  is  bad  on  demurrer.  Gould's  Plead- 
ing, chap.  4,  part  2,  sees.  96,  97. 

The  fifth  plea  sets  up  as  a  complete  defence  to  the  action, 
that  the  defendant  in  execution  had  chattel  property  in  his 
possession  during  the  lifetime  of  the  execution,  but  had  given 
a  chattel  mortgage  upon  the  same  for  $5,000,  duly  recorded, 
etc.,  containing  the  usual  clause  that  the  mortgagor  might 
retain  possession  until  the  property  was  levied  upon  by  virtue 
of  executions,  etc.,  then  the  mortgagee  might  take  the  same, 
19—92  III. 
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etc.  It  does  not  allege  that  the  mortgagee  ever  took  posses- 
sion of  the  property,  but  says  that  "  for  the  reason  of  the 
existence  of  said  chattel  mortgage  the  said  defendant  could  not 
levy  upon  said  property,  and  this  the  defendant  is  ready  to 
verify/'  etc.  This  is  undoubtedly  no  legal  excuse  for  not 
levying  the  execution,  and  is  therefore  no  defence  to  this 
action.  Derby  v.  Beach,  19  111.  617;  Pike  v.  Colvin,  67  id. 
227;  Simmons  v.  Jenkins*  Admr.  76  id.  479. 

Mr.  R.  A.  Halbert,  and  Mr.  G.  A.  Kcerner,  for  the  de- 
fendant in  error: 

It  is  sufficient  for  this  case,  without  reference  to  the  fourth 
and  fifth  pleas,  that  there  were  other  pleas  which  seem  to  be 
unobjectionable,  and  to  which  there  were  no  demurrers  or 
replications.  The  court  below,  therefore,  could  do  no  less 
than  render  judgment  against  the  plaintiffs. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  upon  the  official  bond  of  the 
sheriff  of  St.  Clair  county  for  the  faithful  discharge  of  the 
duties  of  his  office,  brought  against  the  sheriff  and  his  sureties 
in  the  bond,  the  breach  assigned  being  the  neglect  and  failure 
to  execute  a  writ  of  fieri  facias,  and  a  false  return  to  the 
execution  of  no  property. 

The   pleas   were,    1.  Nil  debet)    2.  General   performance; 

3.  That  during  the  lifetime  of  the  execution  the  defendant 
therein  had  no  property,  real  or  personal,  subject  to  execution; 

4.  That  during  the  time  when,  etc.,  there  was  reasonable 
doubt  as  to  the  ownership  of  the  goods  in  the  declaration 
mentioned,  and  as  to  their  liability  to  be  taken  on  the  execu- 
tion, and  thereupon  the  sheriff  demanded  and  required  of  the 
plaintiffs  in  the  execution  sufficient  security  to  indemnify  him 
for  taking  the  goods,  which  the  said  plaintiffs  refused  to 
give;  5.  That  the  defendant  in  the  execution  had  given  a 
valid  chattel  mortgage  on  the  goods  which  was  in  full  force 
and  effect  during  all  the  time  when,  etc.,  and  that  for  the  rea- 
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son  of  the  existence  of  such  mortgage  the  sheriff  could  not 
levy  upon  the  goods.  There  was  a  general  demurrer  to  the 
fourth  and  fifth  pleas,  which  the  court  overruled,  and  the 
plaintiffs  electing  to  stand  by  their  demurrer,  the  court  ren- 
dered judgment  thereon  in  favor  of  the  defendants  and  against 
the  plaintiffs  for  the  costs  of  the  suit.  The  first  three  pleas 
were  entirely  unanswered  either  by  demurrer  or  replication. 

The  overruling  of  the  demurrer  to  the  fourth  and  fifth  pleas 
and  rendering  judgment  against  the  plaintiffs  is  assigned  for 
error. 

It  is  sufficient  to  say  of  these  pleas  that  they  profess  in  their 
commencement  to  answer  the  whole  cause  of  action  but  in  fact 
answer  only  a  part,  and  therefore  the  whole  pleas  are  bad. 
Snyder  v.  Gaither  et  al.  3  Scam.  91 ;  1  Chit.  PI.  555. 

The  declaration  avers  that  there  was,  during  the  lifetime 
of  the  execution,  real  estate  as  well  as  personal  estate  of  the 
defendant  in  execution  within  the  county,  subject  to  execution, 
out  of  which  the  money  mentioned  therein  might  have  been 
made,  and  the  pleas  answer  only  as  to  the  personal  estate  and 
nothing  in  respect  of  the  real  estate.  For  this  reason  at  least, 
the  demurrer  to  the  pleas  should  have  been  sustained.  All 
the  answer  now  made  by  defendants  is,  that  there  were  other 
pleas  filed  which  were  unanswered,  and  therefore  stood  admit- 
ted, and  that  the  court  below  could  do  no  less  than  render 
judgment  against  the  plaintiffs,  and  that  if  that  judgment  was 
not  warranted  by  the  fourth  and  fifth  pleas,  it  was  by  the 
others  which  stood  admitted.  We  do  not  recognize  any  such 
rule  of  practice.  Merely  because  the  pleas  were  not  answered, 
they  did  not  stand  admitted.  They  remained  unanswered  no 
doubt  from  inadvertence,  or  the  understanding  that  they  were 
not  to  be  answered  to,  until  the  sufficiency  in  law  of  the  fourth 
and  fifth  pleas  was  determined.  In  these  two  pleas,  not  un- 
likely, the  whole  merits  of  the  case  were  involved,  and  what 
was  mainly  important  was  to  have  their  sufficiency  as  a  defence 
first  determined. 

To  justify  the  judgment  here,  for  the  reason  that  these  pleas 
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were  not  answered  it  should  appear,  as  it  does  not,  that  some 
direct  and  specific  action  of  the  court  had  been  had  with  re- 
spect to  the  pleas,  as,  rule  to  plead,  or  at  least  giving  judgment 
formally  for  want  of  a  replication,  so  as  to  have  made  known 
the  giving  of  such  judgment  and  have  aiforded  an  opportunity 
for  the  avoidance  of  a  judgment  in  bar  of  the  action  for  such 
cause,  and  not  have  an  unforeseen  advantage  taken  of  a  mere 
inadvertence  or  misunderstanding.  Had  the  court  avowedly 
proceeded  to  render  a  judgment  against  the  plaintiffs  in  bar  of 
their  action  because  these  three  pleas  were  unanswered,  it  is 
not  to  be  supposed  they  would  have  unresistingly  suffered 
such  a  judgment  to  go. 

But  the  court  in  fact  rendered  no  judgment  against  the 
plaintiffs  in  respect  of  these  pleas  which  were  not  answered. 
It  rendered  its  judgment  against  the  plaintiffs  in  bar  of  their 
action  upon  the  issues  of  law  which  had  been  formed  upon  the 
fourth  and  fifth  pleas,  which  issues  it  found  against  plaintiffs, 
and  thereupon,  and  for  no  other  cause,  gave  judgment  against 
plaintiffs.  It  is  the  correctness  of  the  finding  upon  those 
issues  of  law  and  the  judgment  thereon,  which  alone  is  before 
us  for  review,  and  we  hold  it  to  be  erroneous  that  the  demurrer 
to  the  pleas  should  have  been  sustained. 

The  joining  in  the  issues  of  law  by  the  defendants  and  pro- 
ceeding to  have  them  determined,  without  raising  objection  then, 
or  at  any  other  time,  that  the  other  pleas  were  not  answered, 
may  be  regarded  as  an  implied  waiver  of  answer  to  them  until 
after  the  final  determination  had  upon  the  issues  of  law. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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J.  B.  Davis 

v. 

School  Directors. 

1.  Schools — employment  of  teachers  for  the  current  or  succeeding  year — ivhat 
board  of  directors  have  the  power.  The  statute  has  appointed  the  first  Saturday 
in  April  in  each  year  as  the  time  for  the  election  of  a  school  director  in  each 
district,  and  the  school  year  commences  at  that  time.  An  annual  reorganization 
of  the  board  of  directors  is  required,  and  the  intention  of  the  statute  is  that 
the  board  organized  for  a  given  year  shall  exercise  the  powers  and  control  the 
schools  of  their  district  during  that  year. 

2.  In  this  case  one  of  the  members  of  a  board  of  school  directors,  on  the 
25th  of  March,  made  a  verbal  agreement  with  a  person  to  employ  him  to  teach 
a  school  in  the  district  for  three  months  from  the  17th  day  of  April  following, 
this  agreement  to  be  reduced  to  writing  when  the  board  should  meet.  On  the 
5th  day  of  April  the  director  who  made  this  verbal  agreement,  and  one  other 
director,  reduced  the  verbal  agreement  to  writing  and  executed  the  same, 
antedating  it  to  the  25th  of  March.  The  third  director  had  no  knowledge  of 
this  arrangement  at  the  time  it  was  entered  into.  The  5th  day  of  April  was 
subsequent  to  the  day  appointed  by  the  statute  for  the  election  of  a  director. 
But  the  election  was  not  held  on  that  day,  having  been  deferred  to  the  15th 
of  the  month,  when  another  person  was  elected  in  the  place  of  the  one  who 
had  made  the  verbal  agreement  with  the  teacher.  A  majority  of  the  new  board 
refused  to  sanction  or  recognize  the  contract,  and  rightly  so.  A  single  direc- 
tor had  no  power  to  make  such  a  contract.  Moreover,  the  old  board  of  direc- 
tors had  no  authority  to  employ  a  teacher  under  a  contract  to  be  performed  in 
the  succeeding  school  year. 

Appeal  from  the  Circuit  Court  of  Perry  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Hammack  &  Davis,  and  Messrs.  Murphy  &  Body, 
for  the  appellant. 

Mr.  E.  V.  Pierce,  and  Messrs.  T.  T.  &  D.  W.  Fountain, 
for  the  appellees,  cited  Stevenson  v.  School  Directors,  87  111. 
255,  as  showing  a  want  of  proper  authority  in  the  employment 
of  the  appellant  as  a  teacher. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  brought  before  a  justice  of  the  peace,  by 
appellant,  to  recover  on  a  contract  to  teach  school  for  appellees 
for  three  months  at  $33.33  per  month.  On  a  trial  before  the 
justice  plaintiff  recovered  a  judgment  for  $80.  Defendant 
perfected  an  appeal  to  the  circuit  court  of  Perry  county,  where 
a  trial  was  had  by  the  court  and  a  jury,  resulting  in  a  verdict 
and  judgment  in  favor  of  defendants.  Plaintiff  appeals  to  this 
court  and  asks  a  reversal. 

It  appears,  from  the  evidence,  that  one  Luke,  a  director  of 
the  school  district,  on  the  25th  of  March,  1876,  saw  appellant 
and  told  him  the  directors  wanted  him  to  teach,  when  appel- 
lant informed  him  what  his  price  was,  and  it  was  agreed  they 
should  at  a  future  time  meet  and  enter  into  a  written  contract, 
which  they  did  about  the  5th  of  the  following  April.  When 
the  written  contract  was  entered  into  and  executed,  Ballheimer, 
another  director,  was  present  and  participated  in  executing  the 
agreement.  But  Mangin,  the  other  director,  was  not  present, 
nor  was  he  notified  or  consulted,  nor  did  he  know  of  the  in- 
tention to  employ  appellant.  The  agreement  was  to  employ 
him  for  three  months  at  $33.33  per  month,  and  the  school  to 
commence  on  the  17th  day  of  April,  1876. 

The  regular  election  for  a  director  was  not  held  on  the  first 
Saturday  in  April,  the  time  fixed  by  law,  but  it  occurred 
on  the  15th  day  of  that  month,  when  Baul  was  elected  in  the 
place  of  Luke,  who  went  out  of  office.  On  the  17th  appellant 
applied  to  Luke  for  the  keys  of  the  school  house  to  commence 
the  term,  but  was  informed  that  Baul  had  been  elected  in 
Luke's  place,  and  that  Baul  and  Mangin  had  the  keys.  Ap- 
pellant then  saw  them,  and  was  informed  that  they  had  deter- 
mined to  have  no  summer  school,  as  it  was  not  wanted  by  the 
people,  a  majority  of  whom  had  so  voted  at  the  election  of 
Baul  as  director.  Appellant  offered  to  teach,  but  Baul  and 
Mangin  declined  to  receive  his  services. 
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It  appears  that  on  the  25th  of  March,  1876,  Luke  and  ap- 
pellant verbally  agreed  upon  the  terms  of  employment,  and 
that  they  should  be  reduced  to  writing;  that  appellant  at  that 
time  had  no  certificate  of  qualification,  but  obtained  one  from 
the  county  superintendent  two  days  after.  It  was  a  second 
class  certificate,  which  he  held  unrevoked  on  the  5th  of  April 
when  the  contract  was  executed. 

Conceding  that  the  teacher  at  the  time  of  his  employment 
must  have  the  necessary  certificate  of  qualification  that  extends 
through  the  entire  term  of  his  employment,  still  the  question 
arises  whether  appellant  did  have  such  a  certificate  when  this 
contract  was  entered  into  by  the  parties.  We  apprehend  no 
one  would  contend  that  one  director,  without  consultation  with 
and  without  authority  from  one  or  both  of  the  other  directors, 
could  make  a  legally  binding  contract  for  the  employment  of 
a  teacher ;  nor  is  it  by  any  means  conceded  that  he  could  with 
such  authority,  as  such  powers  can  not  usually  be  delegated. 
But  in  this  case  it  is  not  claimed  that  Ballheimer  ever  gave 
Luke  such  authority,  and  Mangin  was  wholly  uninformed  of 
the  intention  or  actions  of  the  other  two,  in  reference  to  the 
employment  of  appellant.  His  agreement  at  that  time  was 
not  binding  on  either  party,  and  if  it  ever  acquired  any  vigor, 
it  was  when  it  was  reduced  to  writing  and  executed  by  him 
and  Ballheimer  on  the  5th  of  April.  Appellant,  it  is  not 
disputed,  then  had  a  valid  certificate  in  full  force. 

But  the  employment  not  having  been  made  to  be  executed 
during  the  current  school  year,  or  any  part  of  it,  until  the  next 
school  year,  was  it  competent  for  two  of  the  old  directors  to 
make  a  contract  to  employ  a  teacher  to  perform  all  of  the 
services  during  the  succeeding  school  year  and  after  the  board 
of  directors  should  become  reorganized  ? 

In  the  case  of  Stevenson  v.  School  Directors,  87  111.  255,.  it 
was  said  they  had  no  such  power.  The  law  required  that  the 
board  should  be  reorganized  after  Baul  was  elected,  by  the 
selection  of  one  of  their  number  as  president  and  another  as 
clerk  of  the  board,  and  until  the  reorganization  occurred  the 
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old  board  had  no  power  to  make  this  contract.  Had  the 
election  been  held  at  the  regular  time,  Luke,  all  will  concede, 
as  he  was  not  re-elected,  could  not  have  acted,  and  as  he  was 
only  holding  over  until  his  successor  was  elected,  it  was  the 
old  board  of  the  school  year  previous  to  the  first  Saturday  in 
April,  the  time  fixed  by  the  statute  for  the  election  of  Luke's 
successor,  that  acted.  The  statute  has  required  an  annual 
reorganization,  and  the  intention  of  the  statute  is  that  the 
board  organized  for  the  school  year  shall  exercise  the  powers 
and  control  the  schools  of  their  district  during  that  year. 

It  becomes  manifest  that  if,  just  before  the  school  year  ends, 
two  directors  were  to  employ  teachers  and  make  all  contracts 
of  every  kind  for  the  ensuing  year,  against  objections  of  the 
other  director,  and  one  of  those  making  such  contracts  should 
not  be  re-elected,  and  his  successor  was  opposed  to  all  of  the 
contracts  thus  made,  the  school  and  the  affairs  of  the  district 
would,  during  the  year,  be  governed  and  controlled  by  but 
one  director.  To  suffer  such  contracts.to  be  made  would  take 
the  control  of  the  affairs  of  the  district  from  the  board  organ- 
ized and  empowered  to  control  the  schools  of  the  district,  and 
thus  by  this  means  thwart  the  object  and  evident  intent  of  the 
statute. 

ISTo  reason  is  assigned  by  Luke,  nor  does  any  otherwise 
appear,  why  an  election  was  not  called  by  the  directors,  as 
required  by  law,  and  the  duty  had  to  be  performed  by  the 
township  schooJ  treasurer;  nor  why  he  and  Ballheimer  failed 
to  notify  or  consult  with  Mangin  in  reference  to  so  important 
a  matter  as  employing  a  teacher  for  a  summer  school;  nor 
why  the  contract  was  antedated.  He  was  on  the  stand,  and 
if  these  things  were  not  done  for  a  sinister  purpose,  he  could 
have  explained  the  reason  for  their  occurrence.  The  failure 
to  call  the  election,  as  required  by  the  statute,  and  the  failure 
to  notify  Mangin,  would  seem  to  imply  that  Luke  and  Ball- 
heimer had  some  unauthorized  purpose  in  thus  acting.  It  is 
probable  that  it  was  done  to  enable  them  to  employ  appellant, 
and  it  may  be  against  the  wishes  of  Mangin  and  a  majority 
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of  the  parents  of  the  district.  Or  it  may  have  been  to  force 
upon  the  people,  against  their  wishes,  a  summer  school.  These 
or  other  improper  purposes,  leading  to  great  abuse,  could  be 
accomplished  by  the  board  taking  control  of  the  schools  and 
the  business  of  the  district  for  the  ensuing  school  year.  It  is 
probable  that  Luke  may  have  doubted  his  power  to  act  after 
the  year  for  which  he  was  elected  had  expired,  and  hence  he 
dated  the  agreement  back  to  the  25th  of  March,  so  as  to  appear 
as  though  it  had  been  executed  before  the  school  year  had 
expired. 

We  are  therefore  of  opinion  that  this  contract  was  not 
binding,  as  it  was  entered  into  without  authority  by  the  direc- 
tors who  attempted  thereby  to  bind  the  district.  In  this 
view  of  the  case  it  becomes  entirely  unimportant  to  discuss 
and  determine  the  other  questions  raised  on  the  record.  The 
contract  being  invalid  it  does  not  matter  whether  the  court 
erred  in  admitting  or  rejecting  evidence,  or  in  giving  or  modi- 
fying instructions. 

We  must  hold  that  the  judgment  of  the  court  below  must 
be  affirmed. 

Judgment  affirmed. 


Cairo  and  St.  Louis  Railroad  Company 

v. 

Henry  Holbrook 

1.  Process — sufficiency  of  return  of  service.  A  sheriff's  return  of  service  of 
summons  against  a  railway  corporation,  indorsed  on  the  writ,  was:  "Sept.  4, 
1872,  served  by  reading  to  and  delivering  a  true  copy  to  C  D,  a  director  of  the 
defendant,  the  president  of  the  defendant  not  residing  or  being  found  in  my 
county: :'  Held,  on  bill  to  enjoin  the  collection  of  the  judgment  recovered  in  the 
suit,  that  the  return  was  sufficient  and  gave  the  court  jurisdiction.  It  suffi- 
ciently appeared  what  was  served  and  of  what  a  copy  was  delivered. 

2.  Where  the  plain  and  obvious  meaning  of'the  language  used  in  a  return 
of  service  of  process  shows  a  substantial  compliance  with  the  requirements  of 
the  statute,  it  will  be  sufficient  when  the  judgment  is  attacked  collaterally. 
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3.  Same — impeaching  return  of  service.  If  the  return  of  an  officer  on  a  sum- 
mons made  in  the  discharge  of  an  official  duty  can  be  impeached  in  a  collateral 
proceeding  by  parol,  the  evidence  must  be  clear,  ceriain  and  positive. 

4.  Former  adjudication — decision  in  this  court.  When,  on  appeal  or  writ 
of  error,  this  court  decides  a  point  which  is  raised  and  presented  for  its  adju- 
dication, the  decision  will  be  held  conclusive,  and  a  bar  to  its  consideration 
when  again  presented  on  bill  to  enjoin  the  collection  of  the  judgment  in  the 
original  case. 

5.  Chancery — relief  against  judgment — negligence.  Where  a  party  has  been 
regularly  served  with  process  and  neglects  to  appear  and  defend,  and  suffers 
judgment  to  be  taken  by  default,  and  has  not  been  prevented  from  making  a 
defence  by  fraud,  or  accident  unmixed  with  negligence  on  his  part,  a  court,  of 
equity  will  not  afford  him  any  relief  against  the  judgment  though  it  may  be 
unjust. 

Appeal  from  the  City  Court  of  Alton;  the  Hon.  Henry 
S.  Baker,  Judge,  presiding. 

Messrs.  Jtjdd  &  Whitehouse,  and  Messrs.  Searls  &  Pay- 
son,  for  the  appellant. 

Mr.  Charles  W.  Thomas,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  the  Cairo  and  St. 
Louis  Railroad  Company,  against  Henry  Holbrook,  to  enjoin 
the  collection  of  a  judgment  rendered  by  default,  in  favor  of 
Holbrook,  in  the  circuit  court  of  St.  Clair  county,  at  the  Octo- 
ber term,  1872,  against  the  company,  for  the  sum  of  $9500. 

It  is  first  contended  that  the  circuit  court  did  not  acquire 
jurisdiction  over  the  railroad  company  by  proper  service  of 
summons,  and  upon  this  ground  the  judgment  is  void. 

The  fourth  section  of  the  act  of  1872  in  regard  to  practice 
in  courts  of  record,  Laws  of  1872,  p.  339,  which  was  in  force 
when  the  summons  was  served,  provides,  uAn  incorporated 
company  may  be  served  with  process  by  leaving  a  copy  thereof 
with  its  president,  if  he  can  be  found  in  the  county  in  which 
the  suit  is  brought;  if  he  shall  not  be  found  in  the  county,  then 
by  leaving  a   copy  of  the   process  with   any  clerk,  secretary, 
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superintendent,  general  agent,  cashier,  principal,  director,  en- 
gineer, conductor,  station  agent,  or  any  agent  of  said  company 
found   in   the  county."     The  return  on   the   summons  by  the 

sheriff  was  as  follows  : 

"September  4,  A.  D.  1872. 

Served  by  reading  to  and  delivering  a  true  copy  to  Wm.  R. 
Morrison,  a  director  of  the  defendant,  the  president  of  the  de- 
fendant not  residing  or  being  found  in  my  county. 

James  W.  Hughes,  Sheriff." 

The  objection  to  the  sufficiency  of  the  service,  as  we  under- 
stand it,  is,  that  the  return  fails  to  show  what  was  served 
and  is  silent  as  to  a  copy  of  ivhat  was  delivered.  The  objec- 
tion is  exceedingly  technical,  and  one  that  can  not  be  sustained 
without  giving  the  return  a  strained  and  unnatural  construc- 
tion, which  we  do  not  understand  the  policy  of  the  law  requires. 
The  return  was  endorsed  on  the  back  of  the  summons,  and 
when  the  officer  stated  that  he  served  by  reading  and  delivering 
a  true  copy  to  Wm.  R.  Morrison,  a  director  of  the  defendant, 
the  common  sense  of  the  language  used  was  sufficient  to  convey 
the  meaning  to  any  person  of  ordinary  capacity  that  he  had 
served  the  writ  by  delivering  a  copy  thereof,  and  this  is  all 
that  could  be  required.  In  MoNab  v.  Young,  81  111.  11,  where 
the  sheriff  returned  "  I  have,  this  10th  day  of  May,  1863,  served 

the writ  by  leaving  a  true of  the  same  in  the  hands 

of  Horatio  N.  Heald,"  the  same  was  held  to  be  sufficient. 
The  court  said :  "  By  every  fair  and  reasonable  intendment,  as 
to  Heald  the  service  was  good.  It  is  impossible  to  doubt, 
although  the  word  copy  is  omitted  from  the  whole  return,  a 
copy  of  the  writ  was  left  with  Heald." 

In  Chicago  and  Pacific  Railroad  Co.  v.  Kwhler,  79  111.  354, 
where  the  sheriff  made  a  return,  u  Served  the  within  named 
railroad  company  by  reading  the  same  and  delivering  a  copy 
thereof  to  J.  G.  Ogden,  cashier  of  said  railroad  company,  this 
24th  day  of  March,  1875,  the  president  of  said  company  could 
not  be  found  in  my  county,  this  5th  day  of  April,  1875  ," 
this  return  was  held  to  be  sufficient,  notwithstanding   it  did 
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not  state  in  terms  that  the  writ  was  read  and  there  was  a  doubt 
as  to  the  date  of  service.  Other  decisions  bearing  on  the 
question  might  be  cited,  but  it  is  not  necessary.  The  plain 
and  obvious  meaning  of  the  language  used  in  the  return  shows 
a  substantial  compliance  with  the  statute  in  the  service  of  the 
summons,  and  this  is  all  that  is  required. 

It  is  also  urged  that  the  return  is  not  true,  and  this  position 
is  based  on  the  testimony  of  Mr.  Morrison,  who  in  substance 
said  he  had  no  recollection  of  ever  being  served,  still  he  might 
have  been.  The  return  of  an  officer  on  a  summons  made  in  the 
discharge  of  an  official  duty  can  not  be  impeached  by  testimony 
so  uncertain  as  this.  The  fact  that  Morrison  did  not  remem- 
ber that  he  was  served,  fails  to  establish  a  want  of  service. 
It  would  be  a  dangerous  precedent  to  hold  that  the  validity 
of  a  judgment  rested  on  such  uncertain  and  unreliable  evi- 
dence. If  it  did,  but  few  persons  would  be  willing  to  risk 
titles  to  real  estate,  based,  as  they  are  in  many  cases,  upon 
judgments  of  our  courts. 

It  is  next  contended,  that  if  the  service  was  sufficient  the 
complainant  was  deprived  of  a  day  in  court,  because  the  evi- 
dence was  heard  and  the  damages  assessed  on  a  day  prior  to 
the  time  the  case  was  set  for  a  hearing  by  the  clerk  of  the 
court.  This  question  was  before  us  at  the  June  term,  1874, 
when  the  cause  was  brought  here  on  the  decision  of  the  circuit 
court  refusing  to  amend  the  record,  and  the  point  now  raised 
was  decided  adversely  to  the  complainant.  Cairo  and  St.  Louis 
Railroad  Co.  v.  Holbrook,  72  111.  419.  That  decision  must  be 
held  conclusive. 

The  next  point  relied  upon  is,  that  the  defendant  had  no  just 
or  legal  demand  against  the  railroad  company,  and  that  the 
judgment  was  obtained  by  the  false  testimony  of  the  defendant. 
Suppose  it  be  true  that  the  defendant  had  no  legal  demand 
against  the  railroad  company  at  the  time  he  obtained  the  judg- 
ment, and  that  the  judgment  was  obtained  by  false  testimony,  it 
by  no  means  follows  that  the  railroad  company  is  entitled  to  the 
relief  asked  in  a  court  of  equity.     When  the  railroad  company 
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was  served  Avith  process,  if  it  had  a  defence  the  law  required 
it  to  appear  and  set  up  that  defence  and  establish  it  by  evi- 
dence. Had  this  course  been  pursued  no  judgment  could  have 
been  rendered.  But  where  a  party  has  been  served  with  pro- 
cess and  neglects  to  appear  and  defend,  but  suffers  judgment 
to  be  rendered  by  default,  it  has  long  been  settled  that  a  court 
of  equity  will  not  relieve  the  negligent  from  such  a  judgment. 

As  was  said  in  Owens  v.  Ranstead,  22  111.  162 ;  "  It  must 
appear  to  the  court  that  the  party  complaining  has  been  guilty 
of  no  laches  on  his  part;  that  he  has  been  deprived  of  the 
opportunity  of  asserting  his  rights  or  making  his  defence 
through  some  accident,  fraud  or  mistake  not  of  his  own  pro- 
curement and  to  which  he  was  not  a  willing  party,  for  a  party 
has  no  claim  to  come  into  a  court  of  equity  to  ask  to  be  saved 
from  his  own  culpable  misconduct." 

In  Tollman  v.  Becker,  85  111.  183,  which  was  a  bill  in  equity 
to  stay  the  collection  of  a  judgment  as  is  this,  it  was  said:  "It 
seems  to  be  conceded  that  a  court  of  equity  will  only  grant  a 
new  trial  at  law  in  cases  of  fraud,  accident  or  mistake,  and  then 
only  where  the  party  applying  for  equitable  aid  is  free  from 
all  negligence  and  has  used  the  highest  degree  of  diligence  to 
prevent  the  fraud,  accident  or  mistake." 

In  Brown  v.  Luehrs,  79  111.  575,  which  was  a  bill  like  the 
one  under  consideration,  the  court  said:  "We  fully  recognize 
the  principle  that  a  bill  for  a  new  trial  is  watched  by  equity 
with  extreme  jealousy,  and  that  the  court  must  see  that  in- 
justice has  been  done  not  merely  through  the  inattention  of 
the  parties."  See  also,  Fuller  v.  Little,  69  111.  229.  There  is  no 
conflict  in  the  decisions  of  this  court  upon  the  question.  The 
doctrine  has  been  uniformly  held,  that  where  a  party  has  been 
served  with  process  and  neglects  to  make  his  defence,  he  can 
not  invoke  the  aid  of  a  court  of  equity  to  grant  him  relief. 

Much  has  been  said,  in  the  argument,  to  the  effect  that  the 
evidence  of  the  defendant  upon  which  the  judgment  was  ren- 
dered was  false,  and  great  stress  seems  to  be  laid  upon  that 
position.     We  have  not  seen  proper  to  go  into  the  merits  of 
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the   evidence,  as  the  decision   turned  upon  other  questions. 

There   is,  however,  this  to  be  said,  which  answers  much  that 

has  been  said  by  complainant's  counsel:     The  defendant  was 

indicted  for  perjury,  at  the  instance  of  the  railroad  company, 

and  upon  a  trial  was  acquitted.     If  his  evidence  was  false  as 

claimed,  it  seems  strange  he  was  acquitted;  but  however  that 

may  be  we  do   not  think  complainant  entitled   to   relief  in 

equity. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


The  Grayville  and  Mattoon  Railroad  Co. 

v. 

Samuel  D.  Burns. 

1.  Money  had  and  received.  In  order  to  recover  upon  a  count  for  money 
had  and  received,  it  must  be  shown  that  the  defendant  has  received  money 
for  the  use  of  the  plaintiff. 

2.  Evidence — declarations  of  directors  of  a  corporation.  It  is  not  competent 
to  show  by  the  parol  declarations  of  the  individual  directors  of  a  corporation 
for  what  specific  purpose  a  fund  reserved  in  a  contract  made  by  the  corpora- 
tion was  to  be  used.  Such  fund  can  be  appropriated  by  the  board  of  directors 
only. 

Writ  of  Error  to  the  Circuit  Court  of  Richland  county; 
the  Hon.  James  C.  Allen,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below 
by  Burns,  against  the  railroad  company.  Upon  trial  there 
was  a  verdict  and  judgment  in  favor  of  the  plaintiif.  The 
defendant  thereupon  sued  out  this  writ  of  error. 

Messrs.  Wilson  &  Hutchinson,  Mr.  John  M.  Wilson, 
and  Mr.  R.  P.  Hanna,  for  the  plaintiff  in  error. 

Mr.  B.  B.  Smith,  and  Mr.  J.  P.  Robinson,  for  the  defend- 
ant in  error. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  declaration  in  this  case  contained  a  special  count,  to 
which  a  demurrer  was  sustained,  and  the  common  counts,  to 
which  was  pleaded  the  general  issue,  and  the  Statute  of  Limita- 
tions that  the  cause  of  action  did  not  accrue  within  five  years, 
upon  both  of  which  pleas  issue  was  joined.  The  action  was 
brought  to  recover  from  the  company  the  amount  of  the 
indebtedness  of  R.  B.  Davis  &  Co.  to  plaintiff,  and  on  the  trial 
plaintiff  recovered  a  judgment  for  the  full  amount  of  such 
indebtedness.  It  is  clear,  if  plaintiff  can  recover  at  all  in 
this  action,  it  must  be  on  the  ground  the  railroad  company 
has  in  its  possession  money  for  the  use  of  plaintiff.  No  valid 
promise  on  the  part  of  defendant  is  alleged  or  proven  to  pay 
the  indebtedness  of  Davis  &  Co.  to  plaintiff,  nor  is  it  proven 
the  company  has  received  any  money  for  the  use  of  plaintiff. 

The  material  facts  necessary  to  a  full  understanding  of  the 
claim  of  plaintiff,  upon  which  he  bases  his  right  to  recover, 
may  be  briefly  stated :  One  Robert  McCabe  contracted  with 
defendant  to  construct  its  railroad,  and  he  sublet  a  part  of  the 
work  to  R.  B.  Davis  &  Co.  While  engaged  in  prosecuting 
the  work  on  the  road,  Davis  &  Co.  purchased  supplies  from 
the  firm  of  which  plaintiff  was  a  member,  and  gave  the  firm 
their  note  for  the  same,  which  note  was  by  the  firm  assigned  to 
plaintiff,  and  constitutes  by  far  the  largest  portion  of  plaintiff's 
claim  for  which  the  action  is  brought  against  the  company. 
The  residue  of  plaintiff's  claim  consists  of  money  plaintiff  paid 
as  security  for  Davis  &  Co.,  and  for  the  amount  due  him  on 
"time  tickets"  issued  by  Davis  &  Co.  to  laborers  and  others 
employed  by  them,  and  which  plaintiff  bought  of  the  several 
holders.  McCabe  failed  and  was  unable  to  comply  with  his 
contract,  or  complete  the  work,  and  it  was  on  that  account 
Davis  &  Co.  were  unable  to  pay  for  the  supplies  purchased, 
and  other  debts  contracted. 

Afterwards  the  company  re-let  the  work  of  constructing  the 
railroad  to  other  parties.     In  the  first  contract  made,  the  new 
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contractor  agreed  to  pay  the  indebtedness  contracted  by 
McCabe  and  his  sub-contractors,  which  agreement  included 
the  amount  due  from  Davis  &  Co.  to  plaintiff.  But  the  con- 
tractors failed  to  do  the  work  or  pay  the  indebtedness  of 
McCabe  and  his  sub-contractors.  The  work  of  constructing 
the  road  was  thereafter  let  once  or  twice,  with  no  better  success. 

At  length  a  contract  was  made  with  Eobert  Ferraii  &  Co. 
to  complete  the  road  for  the  company,  for  Avhich  they  were  to 
receive  the  bonds  voted  by  the  several  counties  and  other  mu- 
nicipalities through  which  the  road  was  to  pass.  This  con- 
tract was  afterwards  assigned  to  the  "  Southern  Construction 
Company,"  and  that  company,  under  this  contract,  completed 
a  part  of  the  road. 

In  the  contract  with  Ferran  &  Co.  the  company  reserved 
five  per  cent  of  the  bonds  voted  by  the  counties  and  other 
municipalities,  but  for  what  purpose  it  is  not  expressed  in  the 
agreement.  It  is  out  of  this  fund  so  reserved  that  plaintiff 
seeks  to  have  his  claim  paid.  There  are  two  reasons  why 
we  think   this  can  not  be  done,  at  least  in  the  present  action. 

First,  only  a  portion  of  the  bonds  voted  have  been  issued. 
No  per  cent  of  the  bonds  issued  have  come  to  the  hands  of 
the  company,  but  the  entire  amount  issued  have  been  deliv- 
ered to  the  Construction  Company.  So  that  in  point  of  fact 
the  railroad  company  has  received  no  money  from  that  source 
for  the  use  of  any  one,  or  for  any  purpose. 

But  a  second  and  more  fatal  objection  is,  that  it  is  not  pro- 
vided, in  the  contract  for  the  construction  of  the  road,  the 
five  per  cent  of  the  municipal  bonds  reserved  was  for  the 
payment  of  plaintiff's  claim,  or  for  any  other  specific  purpose. 
It  is  apprehended  it  is  not  competent  to  show  by  the  parol 
declarations  of  the  individual  directors  for  what  specific  pur- 
pose the  funds  reserved  in  the  contract  were  to  be  used. 
That  fund,  when  it  comes  to  the  possession  of  the  company, 
can  only  be  appropriated  by  the  action  of  the  board  of  directors, 
and  it  is  not  claimed  that  board  ever  made  any  appropriation 
for  the  payment  of  plaintiff's  claim.     On  the  contrary,  when 
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the  board  of  directors  took  official  action  in  regard  to  the 
indebtedness  incurred  by  McCabe  and  sub-contractors,  it  dis- 
claimed being  under  any  legal  or  moral  obligation  to  pay  any 
portion  of  such  indebtedness. 

There  is  very  great  conflict  in  the  evidence,  but  there  can 
be  no  doubt  a  number  of  the  directors  of  the  railroad  com- 
pany, when  approached  on  the  subject,  assured  the  holders  of 
the  McCabe  indebtedness  they  would  be  paid,  and  it  may  be 
they  expected  they  would  be  paid  out  of  the  fund  reserved  in 
the  construction  contract.  At  most,  such  assurances  were 
mere  expressions  of  opinion,  and  created  no  legal  liability  on 
the  railroad  company.  All  of  the  directors  whose  testimony 
has  been  taken,  distinctly  state  they  had  no  authority  to  bind 
the  company  in  that  way,  and  never  undertook  to  do  so.  It 
was  natural  they  should  desire  to  see  the  creditors  of  the  sev- 
eral contractors  on  the  road  paid,  and  they  may  have  expressed 
the  hope  or  belief  they  would  be  paid,  but  that  was  all  they 
intended  to  do. 

The  verdict  is  clearly  and  manifestly  against  the  weight  of 
the  evidence, — so  much  so  that  the  judgment  must  be  reversed 
and  the  cause  remanded.    ' 

Judgment  reversed. 


F.  Eyhiner  et  al. 

v. 

William  Feickert. 

1.  Negotiable  instruments — how  transferred  when  made  to  joint  payees. 
If  a  note  be  made  payable  to  several  persons,  not  partners,  it  can  only  be 
transferred  by  a  joint  indorsement  of  all  of  them  ;  but  when  it  is  made  to 
two  or  more  persons  as  partners,  it  may  be  transferred  by  the  indorsement  of 
any  one  of  them. 

2.  Partnership — what  not  evidence  of.  The  mere  fact  that  an  abbreviated 
form,  as   "  Chas.  &  Wm.  Feickert,"  instead  of  "  Charles  Feickert  and  William 

20—92  III. 
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Feickert,"  is  used  in  describing  the  payees  of  a  note,  does  not,  as  a  matter  of 
law,  authorize  the  public  to  assume  they  are  partners. 

3.  Same — possession  of  note  by  one  joint  payee  not  evidence  of.  The  pos- 
session of  a  note  by  one  of  two  joint  payees  is  not  evidence  that  the  payees 
are  partners,  but  is  simply  prima  facie  evidence  of  the  title  disclosed  upon 
the  face  of  the  note. 

4.  Joint  payees — power  to  dispose  of  note.  Neither  one  of  two  joint 
payees  being  the  agent  of  the  other,  he  can  no  more  bind  the  other  by  a  sale 
of  the  note  without  indorsement  than  he  can  by  a  sale  with  indorsement. 

5.  Same — authority  to  collect  does  not  confer  authority  to  sell.  The  fact 
that  one  joint  payee  is  authorized  by  the  other  to  collect  the  note  when  due, 
does  not  authorize  him  to  sell  or  compound  it. 

Appeal  from  the  Appellate  Court  of  the  Fourth  District; 
the  Hon.  Tazewell  B.  Tanner,  presiding  Justice,  and  the 
Hon.  David  J.  Baker  and  Hon.  James  C.  Allen,  Justices. 

The  facts  in  this  case,  as  found  in  the  Appellate  Court,  are : 
On  the  first  of  February,  1874,  John  B.  Koehler  made  his 
eight  promissory  notes,  bearing  that  date,  and  payable  to 
"Chas.  &  Wm.  Feickert,"  in  one,  two,  three,  four,  five,  six, 
seven  and  eight  years,  for  unequal  amounts,  but  aggregating 
$2,900,  all  bearing  interest  at  the  rate  of  ten  per  cent  per 
annum.  These  notes  were  secured  by  a  deed  of  trust  on  cer- 
tain real  estate,  (the  description  whereof  is  not  important,)  to 
Charles  Bosshard,  trustee, — and  it  is  recited  therein  that  it  is 
to  secure  to  Charles  Feickert  and  William  Feickert  payment 
of  their  said  promissory  notes. 

On  the  —  day  of  February,  1876,  Charles  Feickert,  repre- 
senting that  he  and  William  Feickert  were  partners,  sold  said 
notes  to  appellants,  F.  Ryhiner  and  others,  for  full  value,  and 
indorsed  and  assigned  the  same  in  the  following  words : 

"  We  assign  the  within  note  over  to  Messrs.  F.  Ryhiner  & 
Co.,  without  recourse  on  us.         Chas.  &  Wm.  Feickert." 

Charles  Feickert  also  further  represented,  at  the  time  of 
selling  and  indorsing  said  notes,  that  he  and  William  Feickert 
were  partners  under  the  name  of  "  Chas.  &  Wm.  Feickert," 
and   that,    independently    of    the    partnership,    he    had    full 
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authority  to  assign  and  sell  the  notes  and  receive  the  money 
therefor.  And  at  the  time  appellants  purchased  the  notes 
they  had  no  notice  of  any  title  to  the  same  in  appellee  outside 
of  what  appears  upon  the  face  of  the  notes.  Since  appel- 
lants purchased  the  notes  they  have  collected  from  the  maker 
thereof  the  sum  of  §180. 

The  notes  were  given  for  the  purchase  money  of  a  farm 
owned  by  Charles  Feickert  and  William  Feickert,  and  were 
left  in  possession  of  Charles  Feickert  for  convenience  to  the 
maker  in  making  payment.  Charles  and  William  Feickert 
were  never  in  partnership.  Appellee  never  transferred  the 
notes  or  deed  of  trust  to  the  appellants,  nor  authorized  Charles 
Feickert  to  do  so, — and  had  no  notice  of  the  assignment  until 
in  May,  1876.  He  always  protested  against  the  validity  of  the 
assignment,  and  insisted  on  his  right  to  one-half  of  the  notes. 
Charles  Feickert  tended  the  farm,  collected  the  rents,  and 
attended  to  the  business  pertaining  to  it,  until  they  sold  the 
farm.  They  carried  on  the  farm  together  for  about  four 
years.  Charles  Feickert  had  authority  to  collect  the  notes 
when  due,  and  they  were  left  with  him  for  that  purpose. 

After  the  first  note  became  due  appellee  wrote  to  Charles 
Feickert  about  it,  and  he  replied  that  the  note  was  not  yet 
paid.  Charles  Feickert  went  into  bankruptcy  in  November, 
1876,  and  is  worth  nothing. 

The  indorsements  on  the  notes  are  all  in  £he  handwriting 
of  Charles  Feickert. 

Suit  was  brought  by  appellee,  before  a  justice  of  the  peace 
of  Madison  county,  to  recover  one-half  of  the  $180  paid  to 
appellants  on  the  notes. 

The  cause  was  taken  by  appeal  to  the  circuit  court  of  Madi- 
son county,  were  judgment  was  rendered  in  appellee's  favor 
for  $90  and  costs  of  suit.  From  that  judgment  an  appeal 
was  prosecuted  to  the  Appellate  Court  of  the  Fourth  District, 
where  the  judgment  of  the  circuit  court  was  affirmed.  To 
reverse  that  judgment  the  present  appeal  is  prosecuted. 
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The  errors  assigned  are,  the  Appellate  Court  erred  in 
affirming  and  in  not  reversing  the  judgment  of  the  circuit 
court.    . 

Mr.  G.  B.  Burnett,  for  the  appellants : 

The  notes  were  payable  to  "Chas.  &  Wm.  Feickert."  Being 
thus  prima  facie  payable  to  a  firm,  Charles  Feickert,  having 
them  in  his  possession  and  claiming  to  be  a  member  of  the 
firm,  could  transfer  the  title  to  appellants,  they  having  no 
notice  of  the  non-existence  of  the  partnership. 

The  power  of  one  partner  to  assign  a  promissory  note  pay- 
able to  a  firm  of  which  he  is  a  member  will  not  be  disputed. 
1  Daniel  on  Negotiable  Instruments,  506. 

A  party  in  possession  of  a  note  payable  to  a  firm  is  pre- 
sumed to  be  one  of  the  firm,  and  'prima  facie  has  the  right  to 
indorse  it  in  the  firm  name.     Blodgett  v.  Jackson.  40  N.  H.  21. 

One  of  two  promisees  of  a  promissory  note  having  posses- 
sion may  receive  payment  or  indorse  it.  Bruce  v.  Bonney,  12 
Gray,  107. 

The  proof  shows  that  Charles  and  William  Feickert  were 
not,  in  fact,  partners;  but  I  insist  that  so  far  as  this  transac- 
tion is  concerned,  appellee,  by  his  conduct,  induced  appellants 
to  believe  they  were  partners,  and  to  deal  with  Charles  Feickert 
under  the  belief  that  they  were  a  firm. 

When  one,  by  words  or  acts,  causes  another  to  believe  that 
the  party  with  whom  he  deals  has  authority  to  do  a  particular 
thing,  he  becomes  responsible  for  and  bound  by  the  acts  of 
the  party  claiming  to  have  such  authority,  and  he  can  not 
afterwards  be  heard  to  say  that  the  party  had  no  authority  to 
do  the  precise  thing  or  one  which  did  not  reach  so  far,  and 
that  it  was  a  mistake  on  the  part  of  the  third  party.  1  Par- 
sons on  Contracts,  39;  Cowler  v.  Bacon,  21  Conn.  451  ;  Ridg- 
ley  v.  Morrison,  28  Ind.  201  ;  Heath  v.  Bank,  44  N.  H.  174; 
Vibbard  v.  Rodrick,  51  Barb.  616;  Story  on  Agency,  §  93. 

In  mercantile  negotiations,  the  possession  of  the  contract 
by  the  confidence  of  the  party  interested  is  a   sufficient  token 
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of  authority  in  the  party  entrusted  with  it.  Errich  v.  Johnson, 
6  Mass.  196. 

The  transfer  of  a  negotiable  note  without  indorsement  is  a 
sale  or  assignment  of  the  debt  due  to  the  payee,  which  he  has 
as  much  right  to  sell  as  he  has  to  dispose  of  any  other  species 
of  property.     1  Daniel  on  Negotiable  Instruments,  560. 

The  most  that  can  be  claimed  by  appellee  is,  that  he  was  a 
joint  owner  with  his  brother  of  the  notes  in  question,  and  that 
his  brother  was  his  agent  to  collect  and  receive  his  share  of 
the  proceeds,  and  that  the  notes  were  left  with  him  for  that 
purpose.  Now,  the  law  is  well  settled,  that  if  an  agent  is  en- 
trusted with  the  disposal  of  negotiable  instruments  and  he 
disposes  of  them  by  sale  or  pledge,  or  otherwise,  contrary  to 
the  orders- of  his  principal,  to  a  bona  fide  holder  without  notice, 
the  principal  can  not  reclaim  them.     Story  on  Agency,  §  228. 

Messrs.  Metcalf  &  Bradshaw,  for  the  appellee: 

The  plaintiff  in  the  court  below  was  the  private  owner  of 
one-half  the  notes,  and  never  transferred  or  authorized  Charles 
Feickert  to  assign  them.  Plaintiff's  interest  could  only  be 
divested  by  his  indorsement  thereon.     1  Scam.  53. 

On  a  bill  or  note  payable  to  several  persons  (not  in  partner- 
ship) the  right  to  transfer  it  is  in  all  collectively,  not  in  any 
individually.  Carrich  v.  Vickery,  2  Douglass,  563;  Story  on 
Bills,  sec.  197;  Sager  v.  Friclc,  7  Watts  and  Serg.  383;  Story 
on  Prom.  Notes,  sec.  125.  And  even  in  case  of  partnership 
the  right  to  transfer  does  not  exist  after  dissolution,  unless  by 
death  where  the  whole  goes  to  the  survivors.  Story  on  Prom. 
Notes,  p.  141. 

Appellant  admits,  and  the  proof  shows,  that  Charles  and 
William  Feickert  never  were  partners  in  fact.  And  the  ques- 
tion is,  then,  whether  William's  interest  in  these  notes  can, 
without  his  consent  or  authority,  be  transferred  by  Charles. 
Of  course,  also,  it  would  be  admitted  that  it  could  not  be  done, 
unless  it  is  shown  by  the  notes  and  deed  of  trust  that  they 
were  partners,  or  that  a  prudent  business  man  would  so  con- 
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elude  from  the  way  they  are  drawn,  or  that  there  are  facts 
sufficient  in  this  case  from  which  to  infer  that  Charles  had  a 
right  as  the  agent  of  William  to  transfer  the  notes. 

These  notes  were  payable  to  "Chas.  &  Wm.  Feickert/' 
This  is  not  the  usual  form  of  designating  a  firm.  There  was 
enough  on  the  face  of  the  notes  to  put  third  persons  upon 
inquiry  as  to  the  character  of  ownership  in  the  payees. 

Whatever  puts  a  party  upon  inquiry  amounts  in  judgment 
of  law  to  notice,  provided  the  inquiry  becomes  a  duty,  as  in 
case  of  purchasers  and  creditors,  and  would  lead  to  a  knowledge 
of  the  facts  by  the  exercise  of  ordinary  diligence  and  under- 
standing. Harper  v.  Ely,  56  111.  179;  Henneberry  v.  Morse, 
id.  394 ;  Babcoch  v.  Lisk,  57  id.  327 ;  Flint  v.  Lewis,  61  id. 
299;  Russell  v.  Hadduok,  3  Gilm.  233 ;  Sturges'  Sons  v.  Metro- 
politan Bank,  etc.,  49  111.  221.  In  these  last  two  cases  the 
court  states  the  rule  to  be  as  above  stated  in  cases  of  commer- 
cial paper. 

Mr.  Fritz  E.  Scheel,  also  for  the  appellee : 

An  examination  of  the  case  of  Bruce  v.  Bonney,  12  Gray, 
107,  cited  by  counsel  for  appellants,  will  show  that  it  does  not 
sustain  his  view  of  the  law.  In  that  case  both  j)o:yees  had 
transferred  the  note  for  value  previously  to  one  Micklefield, 
and  possession  of  the  note  had  been  given  to  Micklefield  by 
and  with  the  cousent  of  both  payees.  Subsequently,  at  the 
request  of  Micklefield,  Merrit,  one  of  the  payees,  for  himself 
and  Asby,  indorsed  the  paper  to  Micklefield  to  make  a  legal 
title  to  that  which  had  been  before  equitably  transferred,  and 
the  court  held,  that  under  such  circumstances  the  indorsement 
of  one  of  the  payees  for  both,  with  the  previous  actual  delivery 
of  the  note,  made  a  valid  title  to  the  indorsee. 

In  the  case  at  bar  only  one  of  the  payees  made  the  indorse- 
ment, using  the  names  of  both,  but  without  authority  to  do  so. 

But  even  if  Charles  could  be  regarded  the  agent  of  William, 
he  exceeded  the  authority  claimed  for  him,  and  appellants  will 
not  be  protected.     Story  on  Agency,  §§  62,  71. 
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It  is  insisted  that  Charles  Feickert,  being  in  possession  of 
the  notes,  was  prima  facie  the  owner.  This  court  has  repeat- 
edly held  that  a  maker  makes  payment  at  his  peril,  and  is, 
when  paying  to  a  third  person  on  account  of  another,  bound 
to  know  that  the  person  to  whom  he  pays  has  authority  to 
receive.  Holmes  v.  Field,  12  111.  424;  Dutcher  v.  BecJcwith, 
45  id.  460. 

It  is  held  in  these  cases  that  if  a  person  innocently  and  in 
good  faith  pays  to  a  person  not  having  authority  to  receive, 
though  he  seemingly  had  it,  it  is  no  justification,  and  he  can 
not  resist  paying  it  again. 

So,  in  an  action  by  an  indorsee  of  a  note  against  the  maker,  it 
is  competent  for  the  latter  to  prove,  and  it  would  constitute  a 
good  defence  to  show,  that  plaintiff*  held  the  note  for  collection 
only  and  as  agent  of  the  payee.  Baker  v.  Prentiss,  6  Mass. 
480. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

That  a  partner  may,  in  general,  indorse  and  transfer  a 
promissory  note  made  payable  to  his  firm,  is  not  questioned. 
It  is  also  unquestioned  law,  that  if  a  note  be  made  payable 
or  indorsed  to  several  persons  not  partners,  the  transfer  can 
only  be  by  a  joint  indorsement  of  all  of  them.  Story  on 
Prom.  Notes,  §  125;  Chitty  on  Bills  and  Notes,  (8  Am.  Ed.) 
52;  2  Parsons  on  Bills  and  Notes,  4-5;  1  Daniel  on  Nego- 
tiable Instruments,  §  684.  Says  the  author  last  referred  to : 
"If  several  persons  not  partners  are  payees  or  indorsees  of  a 
bill  or  note,  it  must  be  indorsed  by  all  of  them.  Either  one 
of  the  joint  payees  may  authorize  the  other  to  indorse  for 
him,  and  an  assignment  of  this  interest  in  the  paper  from  one 
to  the  other  carries  with  it  such  authority.  But  there  is  no 
presumption  of  law  that  one  may  indorse  for  the  other."  Ubi 
supra. 

The  question  whether  there  was,  in  fact,  a  partnership  be- 
tween appellee  and  his  co-payee,  Charles  Feickert,  is  conclu- 
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sively  settled  in  the  negative  by  the  finding  of  the  Appellate 
Court.     (Laws  1877,  p.  153,  §  89.) 

The  contention  of  the  appellants,  however,  is  that  appellee, 
by  his  conduct,  induced  appellants  to  believe  that  appellee 
and  Charles  Feickert  were  partners,  and  to  deal  with  Charles 
Feickert  under  the  belief  that  they  were  a  firm. 

The  facts  upon  which  this  is  predicated  are :  1st.  The 
names  of  the  payees  of  the  notes  are  abbreviated  and  written 
as"Chas.  &  Wm.  Feickert,"  instead  of  in  full,  "Charles 
Feickert  and  William  Feickert;"  and  2d,  Charles  Feickert 
had  possession  of  the  notes. 

We  can  not  say,  as  matter  of  law,  that  the  mere  use  of  the 
abbreviated  form,  instead  of  writing  the  name  of  each  of  the 
payees  in  full,  authorized  the  public  to  assume  they  were  part- 
ners. A  firm  name  might,  certainly,  be  thus  expressed.  But 
the  abbreviation  does  not  necessarily  convey  the  idea  that  the 
names  are  those  of  a  firm.  There  are  no  words  expressive  of 
the  idea  of  partnership,  company,  or  association  superadded. 
Such  abbreviations  as  this  are  frequent  in  conversation  and  in 
writing  to  avoid  the  unnecessary  repetition  of  the  surname, 
and  may,  obviously,  be  used  with  quite  as  much  propriety 
where  the  design  is  to  express  a  joint  interest  merely,  as  where 
the  design  is  to  express  a  partnership. 

The  possession  of  the  note  by  Charles  Feickert,  under  the 
circumstances,  is  of  no  significance.  In  all  cases  where  notes 
are  payable  to  joint  payees,  instead  of  partners,  the  actual 
manual  possession  of  the  notes  must  be  in  some  one  of  the 
payees.  It  is  impossible  that  it  can  be  in  all  at  the  same 
time.  The  faces  of  these  notes  disclose  the  interest  of  the 
holder — that  he  is  joint  payee,  and  that  therefore  he  holds  for 
himself  and  for  all  the  other  payees — and  rebut  any  presump- 
tion that  might  arise  otherwise  from  the  mere  possession  of 
the  notes. 

Where  notes  are  payable  to  "  bearer,"  or  to  "  order,"  pos- 
session is  prima  facie  evidence  of  legal  ownership.  2  Par- 
sons on  Notes  and   Bills,  p.  42.     And  possession   of  a  note, 
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not  indorsed,  by  one,  other  than  the  payee,  affords  prima  facie 
evidence  that  he  is  the  equitable  owner.  But  possession  by 
one,  shown  on  the  face  of  the  note  to  be  but  a  joint  payee, 
could  be  regarded  only  as  prima  facie  evidence  of  the  title 
there  disclosed.  Illustrations  of  this  may  be  found  in  the 
rule  applicable  to  the  possession  of  property  by  co-tenants. 
Freeman  on  Co-tenancy,  §  167;  Brown  v.  Graham,  24  111. 
628. 

The  further  point  is  made  by  the  counsel  for  appellants 
that,  conceding  that  Charles  Feickert  could  not,  by  his  in- 
dorsement of  the  notes,  transfer  the  title  of  appellee,  yet 
appellants'  title  to  the  notes  and  their  right  to  collect  and 
appropriate  the  money  due  thereon,  exists  just  as  effectually 
by  the  delivery  of  the  notes  for  a  valuable  consideration  paid 
as  if  the  notes  had  been  assigned  to  them. 

The  principle  upon  which  it  is  held  that  the  indorsement 
of  one  partner  binds  all  the  members  of  the  firm  is  that  of 
agency — that  each  partner,  within  the  scope  of  the  partner- 
ship business,  is  the  agent  of  all  the  others — but  this  has  no 
application  to  mere  joint  payees,  and  hence  one  can  not 
bind  the  other  by  his  indorsement.  Story  on  Agency,  §  39. 
Neither  party  being  the  agent,  in  legal  contemplation,  of  the 
other,  he  can  no  more  bind  the  other  by  a  sale  of  the  note, 
without  indorsement,  than  he  can  by  a  sale  of  the  note  with 
an  indorsement.  He  has  no  power  whatever  to  dispose  of  the 
interest  of  his  co-payee,  either  legal  or  equitable,  in  the  note, 
without  the  consent  of  his  co-payee. 

Nor  do  we  conceive  the  fact  that  Charles  Feickert  was  au- 
thorized to  collect  the  notes  when  due  as  of  any  controling 
significance.  This  only  authorized  him  to  collect  when  due, 
not  to  sell  or  compound  the  notes.  Thompson  v.  Elliott,  73 
111.  221;  Padfield  v.  Green,  85  id.  529. 

We  see  no  cause  to  disturb  the  judgment  of  the  Appellate 
Court,  and  it  is  affirmed. 

Judgment  affirmed. 
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Philip  Wiedemann 

v. 

The  People  of  the  State  of  Illinois. 

Indictment — -for  selling  liquor  to  one  in  the  habit  of  getting  intoxicated.  Au 
indictment  for  selling  intoxicating  liquor  to  a  person  who  was  in  the  habit  of 
getting  intoxicated,  should  allege,  by  proper  averments,  that  the  person  to 
whom  the  liquor  was  sold  was  then,  at  the  time  of  the  sale,  in  the  habit  of 
getting  intoxicated.  It  is  not  enough  to  aver,  generally,  that  the  sale  was 
made  to  a  person  "who  was  in  the  habit  of  getting  intoxicated." 

Writ  of  Error  to  the  Circuit  Court  of  Saline  county; 
the  Hon.  Oliver  A.  Harker,  Judge,  presiding. 

Mr.W.  V.  Choisser,  and  Mr.  E.  A.  D.  Wilbanks,  for  the 
plaintiff  in  error. 

Mr.  James  M.  Gregg,  State's  Attorney,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  case  was  an  indictment  for  selling  intoxicating  liquor 
to  a  person  who  was  in  the  habit  of  getting  intoxicated. 

One  error  assigned  is  that  the  circuit  court  erred  in  refus- 
ing to  quash  the  indictment. 

The  second  count  in  the  indictment,  the  one  upon  which 
defendant  was  convicted,  is  as  follows  :  "  And  the  grand  jurors 
aforesaid,  chosen,  selected  and  sworn  in  and  for  the  county  of 
Saline  aforesaid,  in  the  name  and  by  the  authority  of  The 
People  of  the  State  of  Illinois,  upon  their  oaths  aforesaid,  do 
further  present,  that  Philip  Wiedemann,  on  the  1st  day  of  Jan- 
uary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-eight,  at  and  in  the  county  of  Saline  aforesaid,  intoxi- 
cating liquor  to  one  Richard  Chaney,  who  was  in  the  habit  of 
getting  intoxicated,  unlawfully  did  then  and  there  sell,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  said  people  of 
the  State  of  Illinois." 
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The  alleged  defect  in  the  indictment  is,  that  it  fails  to  aver 
the  time  and  place  when  and  where  Richard  Chaney  was  in  the 
habit  of  getting  intoxicated. 

Time,  as  well  as  place,  ought  in  general  not  merely  to  be 
mentioned  at  the  beginning  of  the  indictment,  but  to  be  repeated 
to  every  issuable  and  triable  fact.  1  Bishop's  Crim.  Proc. 
§  408 ;  1  Chit.  Crim.  Law,  219,  222.  It  was  essential,  to  con- 
stitute the  oifence  attempted  to  be  charged,  that  the  person  to 
whom  the  liquor  was  sold  was,  at  the  time  of  the  sale,  in  the 
habit  of  getting  intoxicated.  He  might  at  some  previous  or 
subsequent  time  have  been  in  such  habit,  but  not  in  that  habit 
at  the  time  of  the  sale.  The  averment,  "  who  was  in  the 
habit  of  getting  intoxicated,"  is  too  general  and  uncertain  in 
respect  of  time. 

At  what  time  was  the  person  in  that  habit, — then,  or  at  some 
other  time?  It  would  have  been  in  consistency  with  such 
averment,  that  he  was  at  some  previous  or  subsequent  time  in 
such  habit,  but  not  in  such  habit  at  the  time  of  the  sale  of 
the  liquor.  It  is  not  averred  with  the  certainty  required  in 
an  indictment,  that  the  person  to  whom  the  liquor  was  sold 
was  then,  at  the  time  of  the  sale,  in  the  habit  of  getting  intoxi- 
cated. 

For  this  reason  the  motion  to  quash  the  indictment  should 
have  been  sustained,  and  the  judgment  is  reversed. 

Judgment  reversed. 


Gaar,  Scott  &  Co.  et  al 

v. 

Silas  Hurd. 

1.  Possession — taking  possession  under  chattel  mortgage — lohether  sufficient.  A 
mortgagee  of  an  undivided  two-thirds  interest  in  a  portable  engine,  in  order 
to  show  he  had  taken  possession  of  the  property  under  the  mortgage,  made  the 
facts  appear  as  follows:  The  engine  had  been  taken  to  a  foundry  by  the  owner 
of  the  other  one-third  interest,  in  whose  possession  the  property  was,  for  the 
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purpose  of  repairs.  The  mortgagee  found  the  engine  at  the  foundry,  and  told 
the  owner  of  the  foundry  to  look  after  it  for  him,  and  he  said  he  would  retain 
it,  and  let  the  mortgagee  know  if  anything  should  happen ;  and  upon  the  in- 
terest of  the  owner  of  the  one-third  of  the  engine  being  attached,  the  owner  of 
the  foundry  notified  the  mortgagee  of  the  fact.  This  was  all  the  possession  the 
mortgagee  took,  and  in  view  of  the  ponderous  nature  of  the  property,  and  be- 
ing already  on  the  premises  of  a  third  party  claiming  no  interest  in  it,  such  a 
taking  of  possession  was  all  the  law  required. 

2.  Chattel  mortgage — possession  in  mortgagee  as  obviating  defect  in  acknotvl- 
edgment.  Where  a  mortgagee  of  chattels  has  taken  possession  of  the  property 
under  his  mortgage,  as  to  the  rights  of  third  persons  subsequently  acquired 
it  is  immaterial  whether  the  mortgage  was  acknowledged  before  the  proper 
officer,  or,  indeed,  whether  it  was  acknowledged  at  all. 

3.  Same  —  mortgagee  taking  possession  prematurely  —  who  mag  object.  The 
question,  whether  a  mortgagee  of  chattels  has  taken  possession  of  the  prop- 
erty before  he  had  a  right  to  do  so  under  the  terms  of  the  mortgage,  is  one 
which  concerns  the  mortgagor  alone,  and  can  not  be  raised  by  third  persons 
who  had  no  interest  in  the  property  at  the  time  the  possession  was  taken. 

4.  Same — where  part  interest  of  another  in  the  property  is  attached — duty  of 
mortgagee,  as  to  purchaser  under  the  attachment.  Where  a  mortgagee  of  a  part 
interest  in  a  chattel  has  reduced  the  property  to  possession,  and  the  part 
interest  of  another  therein  is  levied  upon  under  an  attachment  against  such 
other  person,  and  in  pursuance  of  the  levy  the  officer  takes  the  property  into 
his  possession,  the  mortgagee  at  the  time  having  no  knowledge  of  the  levy,  it 
is  not  necessary  to  the  preservation  of  his  rights  under  his  mortgage  as  against 
the  attaching  creditor  that  he  should  pursue  the  property  and  attempt  to 
reclaim  it  from  the  officer. 

5.  Same — and  herein,  of  taking  possession  of  a  chattel  by  an  officer  who  levies 
upon  a  part  interest  therein.  Indeed,  in  such  case  the  mortgagee  would  have 
no  right  to  reclaim  the  possession  of  the  chattel  from  the  officer,  nor,  if 
he  had  been  present  at  the  time  of  the  levy,  would  he  have  had  any  right  to 
interfere  with  the  officer  in  taking  possession  under  the  levy,  because  an  officer 
has  the  right,  under  a  writ  against  one  tenant  in  common  of  a  chattel,  to  take 
possession  of  the  property  to  the  exclusion  of  the  others. 

6.  Same — when  mortgagor's  equity  of  redemption  is  levied  upon — duty  of  mort- 
gagee as  to  subsequent  purchasers  under  such  levy.  Nor  is  it  essential  to  the 
preservation  of  the  rights  of  a  mortgagee  of  a  chattel  who  has  acquired  the 
possession  of  the  property  under  his  mortgage,  in  case  of  a  levy  by  attachment 
upon  the  mortgagor's  equity  of  redemption,  to  interpose  his  superior  right  of 
possession  for  the  purpose  of  selling  under  the  mortgage,  and  thereby  prevent 
the  sale  of  the  mortgagor's  interest  under  the  attachment.  So  far  as  purchasers 
under  such  attachment  are  concerned*it  is  at  the  option  of  the  mortgagee,  as 
his  interest  may  suggest,  whether  he  will,  under  such  circumstances,  assert 


1879.]  Gaar,  Scott  &  Co.  et  ol.  v.  Hurd.  317 

Syllabus. 

his  superior  right  to  subject  the  property   to  sale   for  the  satisfaction  of  his 
debt. 

7.  Tax  lten — as  respects  personal  property — rights  of  purchasers  under  tax  sale 
as  against  subsequent  purchasers  of  the  property.  The  mere  assessment  of  taxes 
in  respect  of  personal  property  will  not  create  a  lien  upon  such  property. 
The  warrant  for  the  collection  of  such  taxes  will,  however,  become  a  lien  upon 
the  personal  property  of  the  person  assessed,  from  the  time  it  comes  to  the 
officer's  hands.  But  if  the  party  assessed  should  sell  or  mortgage  the  property 
before  the  warrant  comes  to  the  hands  of  the  officer,  the  purchaser  or  mort- 
gagee will  be  protected  as  against  any  subsequent  seizure  and  sale  of  the 
property  under  such  warrant  for  the  taxes  assessed  against  the  vendor  or 
mortgagor. 

8.  And  where  a  chattel  is  levied  upon  under  an  attachment  against  the 
then  owner,  and  subsequent  to  such  levy  the  tax  warrant  comes  to  the  hands 
of  an  officer,  the  rights  of  a  purchaser  under  a  judgment  rendered  in  the 
attachment  suit  will  relate  back  to  the  date  of  the  levy  of  the  attachment  and 
he  will  hold  the  property  free  from  any  lien  under  the  warrant  for  taxes. 

9.  In  such  case,  as  against  a  mortgagee  of  the  chattel  prior  to  the  time  the 
tax  warrant  came  to  the  hands  of  the  officer,  a  purchaser  under  a  levy  of  such 
warrant  would  have  no  claim  for  reimbursement  of  the  sum  he  may  have  paid 
at  the  tax  sale. 

10.  Res  adjudicata.  One  tenant  in  common  of  a  chattel  can  not  maintain 
replevin  against  his  co-tenant,  for  the  whole  property.  So,  where  a  mortgagee 
of  a  two-thirds  interest  in  a  chattel  brought  replevin  against  the  owner  of  the 
other  third,  the  plaintiff  and  defendants  were  regarded  as  tenants  in  common 
of  the  property  and  the  action  could  not  therefore  be  maintained,  and  a  general 
judgment  in  that  action  against  the  plaintiff,  and  awarding  a  return  of  the 
property,  if  such  judgment  was  given  by  reason  of  the  relations  of  the  parties 
as  tenants  in  common,  could  not  operate  to  determine  the  rights  of  the  plaintiff 
as  mortgagee,  so  as  to  preclude  him  from  foreclosing  the  mortgage  for  the 
satisfaction  of  his  debt. 

11.  Foreclosure  of  chattel  mortgage  where  property  is  in  possession  of  another 
— whether  a  sale  should  be  ordered,  or  the  party  in  possession  be  decreed  to  pay  the 
value.  A  mortgagee  of  a  two-thirds  interest  in  a  portable  engine  brought  his 
suit  in  chancery  for  foreclosure.  One  of  the  defendants  in  the  bill  was  the 
owner  of  the  other  third  interest  in  the  engine,  and  had  the  property  in  his 
possession  in  another  State,  to  which  he  had  removed  it  from  this  State,  for 
the  purpose  of  defeating  the  rights  of  the  complainant  as  mortgagee,  and  deny- 
ing the  complainant's  rights  altogether.  The  decree  directed  the  party  thus 
in  possession  of  the  property  to  pay  the  complainant  two-thirds  of  its  value 
instead  of  ordering  a  sale.  This  was  held  to  be  proper,  in  view  of  the  circum- 
stances named,  and  of  the  further  fact  that  defendant  did  not  propose  or  evince 
a  willingness  to  return   the   property  within    the  jurisdiction  of  the  court  in 
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order  that  it  might  be  sold,  and   also  in  consideration  of  the  difficulty  and 
expense  which  would  attend  the  removal  of  such  property. 

Appeal  from  the  Circuit  Court  of  Clinton  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  G.  Van  Hoorebeke,  for  the  appellants : 

The  fact  that  a  chattel  mortgage  which  is  not  properly  ac- 
knowledged has  been  recorded,  will  not  give  it  validity  as 
against  third  persons.     Frank  v.  Miner,  50  111.  444. 

The  mortgagee  did  not  reduce  the  property  to  possession. 
He  must  obtain  actual  possession  before  other  rights  accrue. 
Frank  v.  Miner,  50  111.  444;  Wilson  v.  Pearson,  20  id.  87. 
There  must  be  a  change  of  possession.  Ketchum  v.  Watson, 
24  111.  591,  592.  Actual  possession  must  be  taken,  and  the 
burden  of  proof  is  on  the  plaintiff.  Am.  Law  Reg.,  vol.  6, 
p.  693;  53  Penn.  State,  256;  Houston  v.  Howard,  Am.  Law 
Reg.,  vol.  6,  p.  438.  What  is  said  in  Freeman  on  Execu- 
tions, page  431,  concerning  the  levy  of  an  officer,  is  applica- 
ble here:  "The  change  of  possession  must  be  actual  and 
substantial,  and  not  merely  formal  or  colorable." 

The  mortgagee  failed  to  reclaim  the  property  after  it  had 
been  attached  for  the  debt  of  another,  and  taken  into  posses- 
sion by  the  officer.  This  should  operate  to  estop  him  from 
afterwards  claiming  under  his  mortgage. 

An  estoppel  may  arise  from  passive  conduct.  Bigelow  on 
Estoppel,  500.  Silence  is  held  to  work  an  estoppel.  Id.  501, 
502,  512,  513;  so  does  acquiescence,  id.  525,  and  negligence, 
id.  556,  557.  Hefner  v.  Vandolah,  57  111.  520;  Cochran  v. 
Harrow,  22  id.  345. 

Under  the  insecurity  clause  in  the  mortgage  the  mortgagee 
could  not  take  possession  until  default,  or  he  had  shown  by  evi- 
dence that  there  was  danger  of  loss,  either  by  sale  or  levy. 
There  is  no  evidence  in  the  record  that  he  even  thought  there 
was  danger.  Bailey  v.  Godfrey,  54  111.  507;  Lewis  v.  D'Arcy, 
71  id.  648;  Furlong  v.  Cox,  11  id.  295. 

The  mortgage  debt  not  being  due,  if  he  took  possession  he 
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should  have  proceeded  at  once  to  advertise  and  sell.  Lewis 
v.  D'Arey,  71  111.  648,  is  in  point. 

Appellants'  title  under  the  tax  sale  is  good  as  against  ap- 
pellee's mortgage. 

In  the  case  of  Forth  v.  Pursley,  82  111.  182,  the  facts  are 
identical  with  the  case  at  bar.  Pursley  sold  an  undivided 
half  of  a  portable  saw-mill  in  August,  1871,  and  in  Septem- 
ber mortgaged  the  other  half,  and  in  December  the  warrant 
came  to  the  hands  of  the  collector,  who  levied  it  and  sold  the 
property,  and  the  tax  sale  is  held  to  be  valid. 

Neither  could  Hurd,  under  his  mortgage,  claim  any  immu- 
nity, for  no  title  passes  under  a  mortgage  until  default,  and 
no  default  had  occurred.     Simmons  v.  Jenkins,  76  111.  479. 

A  tax  is  not  an  ordinary  debt.  It  takes  precedence  of  all 
other  demands,  and  is  a  charge  upon  the  property.  Without 
reference  to  the  matter  of  ownership,  the  property  itself  may 
be  seized  and  sold,  though  there  may  be  prior  liens  or  incum- 
brances upon  it.     Dunlap  v.  County  of  Gallatin,  15  111.  7. 

At  any  rate,  appellants  should  be  reimbursed  by  appellee 
two-thirds  the  amount  paid  at  the  tax  sale.  Morgan  v.  Her- 
rick,  21  111.  481 ;  Illinois  Land  and  Loan  Co.  v.  Bonner,  75 
id.  315. 

The  judgment  in  the  prior  action  of  replevin  is  a  bar  to  this 
suit  to  foreclose  the  mortgage.  The  title  to  the  property  hav- 
ing been  put  in  issue  and  determined,  the  judgment  in  the 
former  action  is  conclusive  of  that  question.  King  et  al.  v. 
Ramsey,  13  111.  619.  The  finding  in  that  case  was:  "After 
hearing  the  evidence  and  argument  of  counsel,  the  court  finds 
the  issues  for  the  defendant."  What  issues  ?  That  Gaar,  Scott 
&  Co.  owned  the  engine.  Not  one  issue,  but  all  the  issues  in 
the  case  were  found  in  their  favor.  The  case  of  Underwood  v. 
White,  45  111.  437,  is  in  point. 

What  was  judicially  determined  in  this  replevin  suit,  to 
which  the  complainant  and  the  defendant,  Curtin,  were  parties, 
was  simply  that  Gaar,  Scott  &  Co.  owned  the  engine.  This 
being  so,  is  not  the  ownership  of  this  property  res  adjudicata  f 
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The  judgment  of  a  court  of  competent  jurisdiction  is  an 
estoppel  as  to  all  matters  put  in  issue  by  the  pleadings.  Jack- 
son v.  Lodge,  36  Cal.  28. 

When  a  judgment  in  one  action  is  oifered  in  evidence  in  a 
subsequent  action,  upon  a  different  demand,  it  operates  as  an 
estoppel  only  upon  the  matter  actually  at  issue  and  determined 
in  the  original  action.  Davis  v.  Brown,  94  U.  S.  423;  Mc- 
Daniel  v.  Fox,  77  111.  343. 

When  the  suit  is  against  the  agent  it  is  binding  on  the  prin- 
cipal. Phillips  v.  Moir,  69  111.  155.  So,  in  the  case  at  bar, 
the  judgment  in  favor  of  Curtin,  the  agent,  may  be  availed  of 
by  Gaar,  Scott  &  Co.,  since  the  issue  presented  was  their  own- 
ership of  the  property.     Peters  v.  Nehf,  80  111.  25. 

A  party  who  recovers  in  replevin,  etc.,  can  not  afterwards 
sue  the  same  and  another  party  in  trespass  for  the  same  trans- 
action, etc.  Karr  v.  Barstow,  24  111.  580 ;  Moore  v.  Rogers, 
19  id.  347. 

Whatever  the  parties  choose  to  present  in  issue  by  their 
pleadings  and  proof,  whether  of  law  or  fact,  ought  to  conclude 
them,  if  the  pleas  and  proof  present  the  merits  of  the  contro- 
versy.     Vanlandingham  v.  Ryan,  17  111.  25. 

Everything  within  knowledge  that  complainant  might  have 
litigated  in  the  first  suit,  is  conclusive.  Hamilton  v.  Quimby, 
46  111.  90;  Kreuchi  v.  Dehler,  50  id.  176. 

It  not  only  embraces  what  has  been  actually  determined  in 
the  former  case,  but  also  extends  to  any  other  matter  which 
might  have  been  raised  and  determined.  Rogers  v.  Higgins, 
57  111.  244;  Lathrop  v.  Hayes,  id.  279. 

Messrs.  Walker,  and  Murray  &  Andrews,  for  the  ap- 
pellee : 

The  validity  of  appellee's  mortgage  is  not  to  be  considered, 
because  he  had  taken  possession  of  the  mortgaged  property. 

Even  if  appellee  had  notice  of  the  attachment  proceedings 
he  could  not  have  interfered.  It  was  a  levy  upon  a  co-ten- 
ant's interest.     Newhall  v.  Buckingham,  14  111.  405. 
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Whether  appellee  had  the  right  to  take  possession  under 
his  mortgage  at  the  time  he  did,  is  of  no  concern  except  to  the 
mortgagor.  The  appellants  are  in  no  position  to  make  that 
objection.  The  case  of  Furlong  v.  Cox,  77  111.  295,  cited  by 
appellants,  was  between  mortgagor  and  mortgagee. 

Upon  the  facts  in  this  case,  it  was  not  incumbent  upon  ap- 
pellee to  proceed  to  sell  under  his  mortgage  upon  taking  pos- 
session of  the  property.  The  case  of  Lewis  v.  D'Arcy,  71  111. 
648.,  has  no  application  to  these  facts.  Appellants  were  not 
prejudiced  by  the  omission  to  sell,  and,  moreover,  a  greater 
part  of  the  time  it  was  out  of  the  power  of  appellee  to  sell. 
Appellants  contend  that  the  judgment  in  the  prior  action  of 
replevin  is  a  bar  to  this  suit,  and  in  support  of  the  proposition 
cite  King  v.  Ramsay,  13  111.  519,  and  Underwood  v.  White, 
45  id.  437,  to  show  that  the  title  to  the  property  had  been  put 
in  issue  in  the  former  suit.  As  we  understand  the  law,  in 
order  to  be  a  bar  to  the  second  action  it  is  not  only  necessary 
that  it  is  the  same  subject  matter,  but  that  it  also  be  between 
the  same  parties.  Miller  v.  McManis,  57  111.  126.  Nor  do  the 
authorities  above  referred  to  militate  against  this  doctrine. 
See  also,  Packet  Company  v.  Sickles,  5  Wallace,  580. 

Counsel  cite  Hamilton  v.  Quimby,  46  111.  90,  and  Kreuchi 
v.  Dehler,  50  id.  176,  to  show  that  everything  that  might 
have  been  litigated  should  have  been  litigated.  This  we  con- 
cede, but  claim  that  the  bill  in  the  case  at  bar  and  the  proof 
admitting  appellants  to  be  owners  of  one-third  of  the  engine, 
shows  conclusively  that  it  could  not  have  been  litigated. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decree  of  foreclosure  of  a  chattel 
mortgage,  rendered  by  the  circuit  court  of  Clinton  county  on 
the  17th  day  of  November,  1876. 

The  bill  charged  in  substance  that  on  the  8th  of  July,  1874, 
William  Bonner,  Frank  M.  Layson  and  J.  L.  Bonner,  being 
indebted  to  James  W.  McClelland  in  the  sum  of  $260,  exe- 
21—92  III. 
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cuted  to  him  their  two  several  promissory  notes,  each  for  the 
sum  of  $130,  payable  in  ninety  days  and  six  months  respec- 
tively ;  that  William  Bonner  and  Layson,  at  the  time  of  the 
making  of  the  notes,  were  the  owners  of  an  undivided  two- 
thirds  of  a  portable  engine  and  five-sixths  of  a  separator 
threshing  machine,  with  truck-wagon,  belts,  etc.,  and  for  the 
purpose  of  securing  said  notes  executed  and  delivered  to  Mc- 
Clelland a  chattel  mortgage  on  the  same;  that  on  the  11th 
of  the  same  month,  three  days  afterwards,  and  before  any  part 
of  the  notes  had  been  paid,  the  said  McClelland,  for  value,  in- 
dorsed and  delivered  the  same  to  appellee,  and  at  the  same 
time  transferred  the  mortgage  by  which  the  notes  were  secured; 
that  Daniel  Hartley  was  the  owner  of  the  other  sixth  of  the 
threshing  machine,  truck- wagon,  belts,  etc. ;  that  Gaar,  Scott 
&  Co.  owned  one-third  of  the  portable  engine,  having  derived 
their  title  through  Hartley,  and  that  they  also  claimed  some 
interest  in  the  two-thirds  included  in  the  mortgage,  by  pur- 
chase or  otherwise,  which  was  subordinate  to  the  mortgage 
lien;  that  in  pursuance  of  a  stipulation  in  the  mortgage,  com- 
plainant, in  October,  1874,  reduced  the  mortgaged  property 
to  possession;  that  the  makers  of  the  notes  were  insolvent; 
that  the  engine  was  then  in  possession  of  W.  H.  Curtin  as 
agent  of  Gaar,  Scott  &  Co.  and  that  he  refused  to  surrender  the 
possession  thereof  for  the  purpose  of  having  the  two-thirds 
interest  sold  under  the  mortgage;  that  Curtin  was  insolvent, 
irresponsible,  and  threatened  to  remove  the  engine  from  the 
State  and  sell  the  same  and  appropriate  the  proceeds  thereof. 
William  Bonner,  P.  M.  Layson,  W.  H.  Curtin,  Daniel 
Hartley  and  Gaar,  Scott  &  Co.  Avere  made  defendants,  and  the 
bill  prayed  for  superior  lien  on  the  two-thirds  of  the  engine 
and  five-sixths  of  the  thresher,  etc. ;  also  for  an  account  and 
decree  for  amount  found  due,  and  in  default  of  payment  a 
sale  of  the  mortgaged  property.  The  bill  was  subsequently 
amended  by  striking  out  that  portion  which  charged  that 
Curtin  was  threatening  to  run  the  engine  out  of  the  State  and 
dispose  of  the  same,  and  inserting  in  its  stead  a  charge  to  the 
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effect  that  the  engine  had  already  been  spirited  away  by  Cur- 
tin  and  converted  to  the  use  of  Gaar,  Scott  &  Co. 

Curtin  and  Gaar,  Scott  &  Co.  filed  a  joint  answer,  charging 
the  notes  and  mortgage  to  be  fraudulent,  and  denying  the  in- 
dorsement of  the  notes,  the  ownership  of  the  engine  as  stated 
in  the  bill,  the  prior  lien  on  the  property,  and  the  insolvency 
of  Curtin  and  the  makers  of  the  notes.  The  answer  also 
charged  that  complainant  and  others  had  theretofore  brought 
an  action  of  replevin  against  Curtin  for  the  same  engine,  and 
that  various  issues  were  presented,  and  upon  a  trial  on  the 
merits  they  were  all  found  for  defendant,  and  this  was  insisted 
on  as  a  bar  to  all  proceedings  under  complainant's  bill. 

The  answer  was  not  under  oath,  and  the  cause  was  heard  upon 
bill,  answer,  replication,  exhibits  and  oral  proofs.  The  court 
found  specifically  all  the  material  facts  charged  in  the  bill  to 
be  true,  that  there  was  then  due  complainant  on  the  notes  and 
mortgage  the  sum  of  $306.64,  for  which  a  personal  decree  was 
rendered  against  Bonner  and  Layson.  The  court  further  found 
that  the  engine  which  had  been  shipped  to  Gaar,  Scott  &  Co. 
at  Richmond,  Indiana,  by  Curtin,  was,  at  the  time  it  was  so 
shipped,  worth  the  sum  of  $300,  two-thirds  of  which  Gaar, 
Scott  &  Co.  were  decreed  to  pay  to  complainant  within  thirty 
days.  And  the  master  in  chancery  was  ordered  to  sell  the 
threshing  machine,  etc.,  and  after  deducting  costs,  pay  five- 
sixths  of  the  proceeds  to  complainant,  and  the  other  sixth  to 
Hartley.  And  it  was  also  provided  that  if  the  $200  to  be 
paid  complainant  by  Gaar,  Scott  &  Co.  and  the  proceeds  of 
sale  of  the  thresher  should  exceed  the  sum  found  due  the 
complainant  and  costs  of  collecting  property  and  sales,  then, 
after  paying  complainant  and  Hartley,  the  balance  should  be 
brought  into  court  for  such  disposition  as  the  court  might 
thereafter  direct.  And  it  was  also  ordered  that  the  bill  as  to 
Curtin  be  dismissed,  and  that  Gaar,  Scott  &  Co.,  Bonner  and 
Layson  pay  the  costs.     Gaar,  Scott  &  Co.  alone  appeal. 

There  is  really  no  controversy  about  the  facts.  The  mak- 
ing of  the  notes  and  mortgage  and  their  subsequent  transfer 
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to  complainant,  and  the  ownership  and  several  interests  in  the 
mortgaged  property,  and  the  shipping  of  the  engine  to  Indiana 
by  Curtin,  and  its  exclusive  appropriation  and  conversion  by 
Gaar,  Scott  &  Co.,  are  all  proved  substantially  as  charged  in 
complainant's  bill. 

On  the  part  of  appellants  it  was  shown  that  after  possession 
of  the  engine  was  taken  by  appellee,  to-wit,  on  the  9th  day 
of  November,  1874,  Gaar,  Scott  &  Co.  sued  out  of  the  circuit 
court  of  Clinton  county  a  writ  of  attachment  against  Daniel 
Hartley,  which  was  levied  on  "all  the  right,  title  and  interest" 
of  Hartley  in  and  to  the  engine  in  question,  and  that  subse- 
quently a  judgment  was  obtained  in  the  attachment  proceed- 
ings, and  special  execution  issued  thereon,  under  which  Gaar, 
Scott  &  Co.,  on  the  18th  of  January,  1875,  bought  Hartley's 
interest  in  said  engine,  truck- wagon,  etc.,  by  which  purchase 
they  acquired  one  undivided  third  interest  in  the  same. 

It  was  further  shown,  that  on  the  10th  day  of  November, 
1874,  two  attachment  proceedings  were  commenced  before  J. 
B.  Williams,  a  justice  of  the  peace  of  Clinton  county,  against 
Daniel  Hartley  and  William  Bonner,  one  in  favor  of  James 
Benson  and  Samuel  Benson,  and  the  other  in  favor  of  J.  S. 
Anderson,  in  both  of  which  proceedings  judgments  were  ob- 
tained on  the  11th  of  December  following,  and  at  the  same 
time  special  executions  were  ordered  for  the  sale  of  one  undi- 
vided third  interest  of  the  engine  in  question,  as  the  property 
of  William  Bonner.  Executions  were  accordingly  issued,  and 
sale  made  as  directed  by  the  justice,  on  the  31st  of  December 
following,  and  Gaar,  Scott  &  Co.  became  the  purchasers. 

It  was  further  shown,  that  the  engine  in  question  was  as- 
sessed for  the  year  1874  as  the  property  of  McClelland  and 
Hartley,  and  also  that  by  virtue  of  the  collector's  warrant, 
which  bore  date  January,  1875,  the  same  on  the  9th  of  March 
following  was  sold  by  the  town  collector,  and  Gaar,  Scott  & 
Co.  became  the  purchasers.  It  further  appears  that  on  the  19th 
day  of  January,  1875,  Oliver  Outhouse  commenced  an  action 
of  replevin  in  the  name  of  himself,  John  North,  George  Cook 
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and  appellee,  against  William  H.  Curtin,  for  the  recovery  of 
the  portable  engine  in  question. 

To  the  declaration  in  the  replevin  suit  the  following  pleas 
were  interposed :  Non  cepit,  non  detinet,  property  in  defendant, 
property  in  Gaar,  Scott  &  Co.,  one-third  of  property  in  Gaar, 
Scott  &  Co.,  two-thirds  of  the  property  in  Gaar,  Scott  &  Co., 
and  property  in  Bonner,  Hartley  and  McClelland.  There 
were  issued  on  all  these  pleas  and  a  general  finding  for  defend- 
ant, and  judgment  against  plaintiffs  for  costs  and  a  writ  of 
retorno  habendo  awarded. 

Much  of  this  evidence  was  irrelevant  and  should  have  been 
excluded  by  the  court,  but  it  was  necessary  to  state  the  sub- 
stance of  it  here  in  order  to  intelligently  dispose  of  the  points 
made  by  appellants  as  grounds  for  reversah 

While,  as  to  the  main  facts  charged  in  the  bill,  there  is,  as 
already  stated,  no  controversy,  yet  some  question  is  made  as 
to  whether  complainant  ever  took  possession  of  the  engine 
under  the  mortgage ;  but  the  conflict  in  the  evidence  on  this 
point  is  rather  apparent  than  real.  Complainant,  in  his  tes- 
timony, says:  "I  took  possession  of  the  engine  about  the 
first  day  of  October  or  last  day  of  September,  1874,  and 
placed  P.  P.  Childs  in  possession  of  it  as  my  agent.  *  *  * 
Childs  agreed  to  retain  the  engine  for  me,  and  was  to  notify 
me  if  any  one  interfered  with  it."  On  cross-examination  he 
says  :  "  Hartley  brought  the  engine  to  the  Carlyle  Foundry 
for  repairs.  I  found  it  there.  I  went  to  Childs,  one  of  the 
owners  of  the  foundry,  and  told  him  to  look  after  it  for  me, 
and  he  said  he  would  let  me  know  if  anything  happened,  and 
Avhen  Hartley's  interest  was  attached  he  notified  me  of  it." 
"This  is  all  the  possession  I  took."  In  view  of  the  fact  that 
the  engine  was  a  ponderous  article,  and  therefore  not  easily 
removed  from  one  place  to  another  without  expense  or  trouble, 
and  that  it  was  already  on  the  premises  of  a  third  party  claim- 
ing no  interest  in  it,  the  testimony  of  complainant  shows  very 
clearly  that  the  possession  which  he  took  of  it  was  all  the  law 
requires. 
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Now,  the  only  evidence  offered  by  appellants  or  which 
otherwise  appears  in  the  case,  bearing  upon  this  question  at 
all,  is  the  testimony  of  Hoeger,  the  sheriff,  and  Curtin,  each  of 
whom  testifies  that  he  was  present  at  the  foundry  when  Hart- 
ley's interest  in  the  engine  was  levied  upon,  and  that  Childs 
then  said  u  that  Hartley  had  left  the  engine  there  for  repairs, 
but  said  nothing  about  Hurd,  or  about  Hurd's  taking  posses- 
sion, or  having  been  there."  All  which  might  have  been, 
and  doubtless  was  true,  yet  it  does  not  at  all  overcome  the 
positive  testimony  of  complainant,  that  he  went  to  the  foundry, 
found  the  machine  there,  and  placed  Childs  in  possession  of  it 
as  his  agent,  and  that  Childs  agreed  to  retain  it,  and  notify  him 
if  any  one  interfered  with  it,  which  Childs  subsequently  did.  It 
is  clear  then,  that  before  Gaar,  Scott  &  Co.  acquired  any  right 
or  interest  in  or  to  the  engine,  appellee  had  taken  possession  of 
it,  under  the  mortgage ;  and  hence  it  is  wholly  immaterial 
whether  the  mortgage  was  acknowledged  before  the  proper 
officer,  or  whether,  indeed,  it  was  acknowledged  at  all  or  not. 
Chipron  v.  Feikert'  et  al.  68  111.  284.  And  it,  moreover,  fol- 
lows, that  whatever  rights  Gaar,  Scott  &  Co.  subsequently  ac- 
quired, they  must  be  held  subject  to  the  rights  of  complainant. 

A  number  of  reasons  are  urged  for  a  reversal  of  the  decree 
in  this  case.  It  is  first  insisted  that  the  mortgage  was  invalid 
by  reason  of  not  having  been  acknowledged  by  the  mortgagor 
before  some  justice  of  the  peace  of  the  precinct  in  which  the 
mortgagor  resided. 

That  objection  is  not  tenable,  as  we  have  just  shown.  The 
case  of  Chipron  v.  Feikert  et  al.,  already  cited,  is  conclusive  of 
the  question.  Other  cases  might  be  cited  to  the  same  effect, 
but  we  deem  it  unnecessary  to  do  so. 

The  proposition  that  it  is  unimportant  whether  a  chattel 
mortgage  is  acknowledged  at  all  or  not,  where  possession  of 
the  mortgaged  property  is  taken  before  the  rights  of  third 
parties  attach,  is  so  obvious  on  principle  that  really  no  au- 
thority is  required  to  support  it. 
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The  next  objection  urged  by  appellants  is,  that  it  was  the 
duty  of  appellee,  after  hearing  that  attachments  were  levied  on 
the  property,  to  have  made  an  effort  to  regain  the  possession, 
and  not  having  done  so  he  is  now  estopped  from  setting  up 
any  claim  to  the  property.  The  doctrine  is  well  settled  that 
if  the  owner  of  property,  being  present,  sees  an  officer  levy  an 
execution  or  attachment  against  another  on  his  own  property, 
or  if  he  is  present  when  his  own  property  is  about  to  be  sold 
under  such  execution  or  attachment,  it  is  his  duty  in  either  case 
to  give  notice  to  the  ^officer,  and  all  persons  present  for  the 
purpose  of  bidding  at  such  sale,  of  his  rights  in  the  property, 
and  if  he  does  not  do  so,  and  any  one  should  purchase  it  at 
such  attachment  or  execution  sale  without  notice  of  the  real 
owner's  rights,  the  latter  will  be  estopped  from  enforcing  his 
claim  to  the  property  as  against  such  purchaser  or  any  one 
claiming  through  him.  But  we  are  not  aware  of  the  doctrine  of 
equitable  estoppel  having  ever  been  carried  to  the  extent  of  re- 
quiring the  owner  of  property  which  has  been  wrongfully  levied 
upon  and  carried  away  by  an  officer,  in  his  absence,  to  go  at  once 
in  pursuit  of  it,  or  to  institute  legal  proceedings  to  reclaim 
it,  in  order  to  prevent  being  estopped  from  asserting  his  rights 
whenever,  within  the  Statute  of  Limitations,  he  may  think 
proper  to  do  so.  In  all  cases  of  equitable  estoppel,  it  must 
not  only  appear  that  the  party  to  be  affected  by  it,  either  by 
word  or  act,  was  guilty  of  some  misrepresentation,  but  it  must 
further  appear  that  the  party  invoking  the  benefit  of  the 
estoppel,  or  the  party  through  whom  he  claims,  was  deceived 
by  such  misrepresentation,  and  was  thereby  induced  to  do 
something  to  his  injury  which  he  would  not  have  otherwise 
done. 

Testing  the  case  before  us  by  this  rule,  there  is  certainly  no 
ground  for  claiming  that  appellee  is  estopped  from  asserting 
his  rights  on  the  grounds  suggested. 

It  clearly  appears  that  Curtin,  throughout  the  transactions 
we  have  related,  was  acting  as  the  agent  of  Gaar,  Scott  &  Co. 
It  was,  as  is  shown  by  his  own  testimony,  through  Curtin  that 
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the  several  purchases  of  the  engine  by  Gaar,  Scott  &  Co., 
above  related,  were  made;  and  Curtin  himself  testifies  that  he 
knew  appellee  claimed  the  property  under  the  mortgage. 

This  being  so,  it  follows  that  neither  Curtin  nor  Gaar,  Scott 
&  Co.  could  have  been  misled  by  the*  conduct  of  appellee  in 
not  at  once  trying  to  reclaim  the  property,  even  if  he  had  been 
under  any  obligation  to  do  so.  There  is,  however,  a  better 
answer  than  this  to  appellants'  position. 

At  the  time  Gaar,  Scott  &  Co.'s  attachment  against  Hartley 
was  levied  on  the  engine,  appellee  had  no  power  or  authority 
to  prevent  the  levy,  or  reclaim  the  property  after  the  levy  was 
made,  even  if  he  had  been  present  and  desired  to  do  so. 
Hartley  and  appellee  .were  at  the  time  of  the  levy  tenants  in 
common  of  the  property.  .Hartley's  interest  was  subject  to 
attachment,  and  the  sheriff  had  the  right  to  take  exclusive 
possession  of  it.  Indeed,  he  could  not  have  perfected  his  levy 
without  doing  so.  This  right  of  the  sheriff  to  take  possession 
under  a  writ  against  one  tenant  in  common  only,  to  the  ex- 
clusion of  the  others,  is  a  burthen  that  belongs  as  an  incident 
to  that  species  of  ownership,  and  whoever  elects  to  hold  prop- 
erty in  that  way  must  submit  to  the  inconveniences  to  which 
it  subjects  him.  See  Freeman  on  Executions,  sees.  125,  254; 
Neary  v.  Cahill,  20  111.  214;  Newhall  et  al.  v.  Buckingham,  14 
id.  405. 

With  reference  to  the  sale  of  Bonner's  equity  of  redemption 
in  the  property  under  the  attachment  proceedings,  it  is  suffi- 
cient to  say,  appellants'  rights  were  not  at  all  affected  by  reason 
of  appellee  not  interposing  his  superior  right  of  possession 
for  the  purpose  of  selling  under  the  mortgage  and  thereby 
preventing  the  sale  under  the  attachment  proceedings,  as  ap- 
pellants were  under  no  obligations  to  buy  at  either  sale.  It 
is  to  be  presumed,  from  his  conduct,  that  appellee  was  indiffer- 
ent as  to  who  might  become  purchaser  or  owner  of  Bonner's 
equity  of  redemption,  and  if  so,  he  would  have  had  no  right, 
by  reason  of  his  interest  as  mortgagee,  to  have  interfered  with 
the  sale,  unless  he  felt  that  his  rights  and  interest  in  the  prop- 
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erty  as  mortgagee  were  thereby  imperiled,  and  of  that  he 
alone  was  judge. 

The  creditors  were  proceeding  to  make  Bonner's  equity  of 
redemption  in  the  property  available  in  the  payment  of  his 
debts,  and  appellee,  not  feeling  that  his  rights  as  mortgagee 
were  thereby  endangered,  permitted  them  to  do  so,  and  now 
Gaar,  Scott  &  Co.,  who  purchased  Bonner's  interest  under 
those  proceedings,  complain  that  appellee  did  not  arrest  them 
and  prevent  the  sale  by  a  foreclosure  of  his  mortgage.  We 
confess  we  can  not  see  the  force  of  the  objection. 

It  is  also  urged  that  appellee  took  possession  of  the  mort- 
gaged property  before  the  indebtedness  was  due,  and  that 
there  is  no  evidence  in  the  record  showing  that  appellee  was 
at  that  time  apprehensive  of  losing  his  debt,  or  that  there 
was  any  occasion  for  such  apprehension. 

It  is  difficult  to  see  what  interest  appellants  have  in  that 
question.  Indeed,  they  have  none.  At  the  time  possession 
was  taken  they  certainly  had  no  interest  in  the  property. 
They  had  a  demand  or  claim  against  Hartley,  who  at  that 
time  owned  one-third  interest  in  the  engine,  which  they  sub- 
sequently, on  the  18th  of  January,  1875,  bought  at  sheriff's 
sale,  as  already  shown.  If  possession  of  the  property  was 
taken  before  default  in  payment,  without  sufficient  reason, 
Bonner  and  Layson,  the  mortgagors,  alone  had  the  right  to 
complain.  When  Gaar,  Scott  &  Co.  purchased  Hartley's  in- 
terest, as  just  stated,  they  then  for  the  first  time,  so  far  as  the 
record  shows,  acquired  a  right  in  the  engine  in  question;  and 
from  that  time  forth  it  seems  to  have  been  in  the  hands  of  the 
officers  of  the  law  and  appellants  together,  till  it  was  finally 
taken  out  of  the  State  by  appellants  and  appropriated  to  their 
own  use.     There  is  nothing  in  this  objection. 

It  is  also  urged  that  the  court  below  erred  in  taxing  appel- 
lants Bonner  and  Layson  with  the  whole  of  the  costs.  It  is 
sufficient  to  say  with  respect  to  this  objection  that  the  appor- 
tionment of  costs  was  a  matter  lying  with  the  sound  discretion 
of  the  court  below,  and  it  is  only  in  cases  where  this  court  can 
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say  there  has  been  an  abuse  of  that  discretion  that  it  will  in- 
terfere. We  are  satisfied  there  has  been  no  such  abuse  of  the 
discretion  of  the  court  in  this  case.  See  section  18,  chap.  33, 
Rev.  Stat.  1874. 

It  is  manifest  that  the  litigation  in  which  these  costs  accrued 
mainly,  if  not  altogether,  grew  out  of  the  controversy  between 
appellee  and  appellants  with  respect  to  their  mutual  rights  in 
the  engine.  Curtin  was  a  mere  formal  party,  and  perhaps  he 
should  not  have  been  made  a  party;  but  as  he  was  in  posses- 
sion of  the  property,  the  safer  practice  was  to  make  him  a  party. 
Yet,  as  suggested  by  counsel  for  appellee,  the  costs  could  not, 
under  the  circumstances  of  the  case,  by  reason  of  his  having 
been  made  a  party,  have  been  increased  to  such  an  extent  as 
to  require  a  special  order  with  reference  thereto.  The  addi- 
tional costs  thereby  occasioned  must  have  been  the  veriest 
trifle. 

With  reference  to  Hartley,  he  was  not  in  default  or  in  any 
manner  responsible  for  the  litigation,  and  he  certainly  should 
not  have  been  taxed  with  any  part  of  the  costs.  We  are  of 
opinion  the  circuit  court  committed  no  error  in  taxing  the 
costs. 

It  is  next  insisted  that  appellee's  interest  in  the  engine  was 
entirely  divested  and  passed  to  appellants  by  virtue  of  the  tax 
sale  by  the  town  collector  on  the  9th  day  of  March,  1875. 
It  already  appears  that  long  before  the  warrant  was  issued 
under  which  the  tax  sale  was  made  appellee  had  taken  posses- 
sion of  the  property,  and  on  what  principle  it  is  contended 
that  appellee's  rights  can  be  affected  by  such  a  sale  is  beyond 
our  comprehension.  A  collector's  warrant  becomes  a  lien  on 
the  property  of  the  tax  debtor  from  the  time  it  comes  to  the 
collector's  hands.  It  does  not  become  a  lien  on  the  property 
of  other  persons  merely  because  such  property  may  have  be- 
longed to  the  tax  debtor  at  the  time  the  tax  was  levied.  The 
assessment  of  a  tax  against  the  tax-payer,  on  account  of  a 
chattel  which  he  owns  at  the  time  of  the  assessment,  creates 
a  debt  against  him,  but  does  not  create  anv  lien  against  the 
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chattel;  and  if,  after  such  assessment,  and  before  the  warrant 
for  the  collection  of  taxes  comes  to  the  collector's  hands,  the 
tax  debtor  in  good  faith  sells  or  mortgages  the  same,  the  pur- 
chaser or  mortgagee  will  be  protected.  Just  when  this  war- 
rant was  made  out,  or  when  it  came  to  the  hands  of  the 
collector,  does  not  appear  from  the  record.  It  bears  date 
January,  1875,  but  the  day  of  the  month  is  not  stated.  It 
may  have  been  the  first,  last,  or  any  intermediate  day.  But 
the  record  is  wholly  silent  as  to  when  it  was  delivered.  The 
presumption  is  that  it  was  not  delivered  before  January,  1875. 

It  is  claimed,  because  the  property  was  assessed  in  the  name 
of  McClelland  &  Hartley,  and  the  collector's  warrant  came 
to  the  hands  of  the  collector  before  Hartley's  interest  was 
sold — though  this  is  not  proved — that  although  McClelland's 
two-thirds  interest  «had  been  sold  before  that  time,  the  sale  by 
the  collector  had  the  effect  to  give  the  purchasers,  Gaar,  Scott 
&  Co.,  a  good  title  to  the  whole,  and  we  are  referred  to  For'th 
v.  Pursley,  82  111.  152,  in  support  of  that  theory. 

We  have  carefully  examined  that  case,  and  can  see  nothing 
in  it  that  even  looks  in  that  direction.  McClelland,  at  the 
time  the  warrant  came  to  the  officer's  hands,  no  longer  had  any 
interest  in  the  property,  having  disposed  of  all  his  interest  in 
it  on  the  11th  of  July  previous,  and  Hartley's  interest  at  that 
time,  supposing  the  warrant  came  to  the  hands  of  the  collector 
the  first  of  January,  as  claimed  by  appellants,  was  in  the  cus- 
tody of  the  law,  it  having  been,  on  the  9th  of  November  pre- 
vious, attached  at  the  suit  of  appellants,  and  was  subsequently 
sold  by  the  sheriff  on  the  18th  of  January,  and  purchased  by 
appellants,  as  already  shown.  Of  course,  upon  this  sale  by 
the  sheriff,  under  the  attachment  proceedings,  the  purchasers' 
title  related  back  to  the  time  of  the  levy  of  the  attachment, 
namely,  the  9th  of  November,  and  therefore  appellants'  title 
to  Hartley's  interest  in  the  engine  must  be  reckoned  from  the 
9th  of  November,  1874. 

So  there  was  really  no  interest  remaining  in  either  of  the 
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tax  debtors  to  which  the  collector's  warrant  could  attach,  and 
hence  nothing  passed  by  the  tax  sale. 

It  is  further  urged,  that  the  court  below  should  by  the  de- 
cree have  allowed  appellants  the  benefit  of  the  $23.50  paid 
by  them  at  the  tax  sale.  If  it  be  true  that  there  was  no  lien 
on  the  engine  on  account  of  the  taxes  due  from  Hartley  and 
McClelland,  and  that  the  then  owners  were  under  no  legal 
obligation  to  pay  them,  and  that  appellants  acquired  no  title 
to  the  property  by  reason  of  their  purchase  at  the  tax  sale,  as 
we  have  just  held,  it  follows  thai  the  amount  paid  by  them 
at  such  sale  was  in  effect  a  voluntary  payment  of  Hartley  and 
McClelland's  taxes,  for  which  appellee  is  in  no  sense  respon- 
sible. 

It  is  further  urged,  that  the  judgment  and  proceedings  in  the 
replevin  suit  settled  the  rights  of  the  parties  with  reference  to 
the  property  in  question,  and  that  the  matter  must  be  now 
regarded  as  res  judicata.  We  do  not  so  regard  it.  This 
action  of  replevin  was  commenced,  as  will  be  remembered,  by 
Oliver  Outhouse,  in  the  name  of  himself,  John  North,  George 
Cook  and  appellee,  on  the  19th  day  of  January,  1875.  On 
the  day  before,  appellants  had  purchased  Hartley's  interest  in 
the  engine  at  the  attachment  sale,  and  Curtin  was  in  posses- 
sion of  the  property  as  their  agent  on  the  19th  of  January, 
when  the  replevin  suit  was  commenced. 

The  relation  therefore  of  appellants  and  appellee  with  re- 
spect to  the  property,  from  the  date  of  that  sale,  was  that  of 
tenants  in  common,  and  it  is  very  clear  that  the  parties  could 
not,  while  that  relation  existed  between  them,  maintain  re- 
plevin against  each  other  for  the  whole  property,  nor  could 
they  maintain  the  action  for  their  respective  interests  except 
where  one  assumed  the  exclusive  ownership  and  denied  the 
other  all  participation  in  its  use  or  enjoyment,  and  inasmuch  as 
this  action  was  brought  for  the  whole  of  the  property  instead 
of  two-thirds,  it  is  very  clear  the  action  was  not  maintainable. 
But  if  the  action  failed  for  the  reason  here  suggested,  it  surely 
would  be  no  bar  even  to  another  action  at  law,  much  less  to 
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a  proceeding  in  chancery  like  this.  But  the  parties  to  this 
suit  and  to  that  are  not  the  same,  and  the  proceedings  in  that, 
for  many  other  reasons,  can  not  be  regarded  as  a  bar  to  this 
suit. 

Finally,  it  is  urged  that  the  decree  is  erroneous  in  this, — 
that  it  did  not  order  a  sale  of  the  engine.  It  is  to  be  observed, 
in  the  first  place,  that  the  proofs  abundantly  show  that  appel- 
lants claimed  the  entire  ownership  of  the  engine  and  completely 
ignored  appellee's  interests.  Appellee  testifies  that  he  was 
about  to  institute  proceedings  to  enjoin  Curtin  from  removing 
it  from  the  State,  and  before  he  could  do  so,  Curtin  had 
already  sent  it  to  Indiana  to  appellants,  and  Curtin  in  his 
testimony  states  that  he  did  so  because  he  thought  appellants 
had  the  best  title,  showing  conclusively  that  it  was  the  delib- 
erate purpose  on  the  part  of  appellants  to  wholly  appropriate 
the  engine  to  themselves.  This  clearly  amounted  to  a  conver- 
sion of  the  property  if  appellee  saw  proper  to  treat  it  so. 

Now,  in  view  of  the  fact  that  the  evidence  shows  such  a 
conversion  of  appellee's  interest  as  would  have  enabled  him  to 
maintain  an  action  of  replevin  or  trover  on  account  of  such 
conversion,  and  inasmuch  as  the  evidence  further  shows  that 
when  appellants  were  threatened  with  an  injunction  suit, 
restraining  them  from  removing  the  property,  they  at  once, 
through  their  agent,  Curtin,  removed  it  out  of  the  State  and 
beyond  the  jurisdiction  of  the  court;  and  in  view  of  the  further 
fact,  that  the  property  in  question  was  necessarily  of  great 
weight,  difficult  to  handle,  and  could  not  have  been  brought 
back  without  incurring  an  expense  disproportionate  to  any 
probable  benefit  appellants  would  have  derived  from  having 
it  returned,  Ave  are  of  opinion  that  the  court  properly  required 
appellants  to  account  for  its  value  instead  of  requiring  them 
to  bring  it  back  for  the  purpose  of  being  sold. 

Had  the  property  been  here  within  the  jurisdiction  of  the 
court,  doubtless  it  would  have  been  proper  to  have  ordered 
a  sale,  but  it  was  not;  and  as  appellants  made  no  application 
to    have    the  decree  modified    in    that    respect,  or  otherwise 
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offered  to  return  the  property  within  the  jurisdiction  of  the 
court  for  purposes  of  sale  or  to  abide  the  order  of  the 
court,  we  would  not  feel  authorized  to  reverse  the  decree  for 
that  reason. 

Some  criticism  of  the  decree  is  made  by  counsel  for  appel- 
lants, by  reason  of  certain  improper  and  inconsistent  dates 
appearing  in  it,  but  they  do  not  affect  the  merits,  and  are 
evidently  clerical  mistakes. 

Upon  the  whole,  we  are  of  opinion  that  the  decree  of  the 
court  below  is  substantially  right,  and  it  is  therefore  affirmed. 

Decree  affirmed. 


The  American  Insurance  Company 

v. 

Oliver  P.  Foster. 

Insurance — premises  left  vacant  in  violation  of  condition  in  policy.  Where  a 
policy  of  insurance  contained  a  condition  that  if  the  house  insured  should 
"become  vacant  and  unoccupied,"  without  the  consent  of  the  secretary  of  the 
company  indorsed  on  the  policy,  the  same  should  become  void,  and  the  house 
did  become  vacant  several  months  before  the  loss,  and  so  remained  vacant 
until  it  was  destroyed  by  fire,  no  consent  thereto  being  entered  on  the  policy, 
it  was  held  the  house  was  vacant  and  unoccupied  in  violation  of  the  condition, 
and  the  assured  could  not  recover. 

Appeal  from  the  City  Court  of  the  City  of  Alton ;  the 
Hon.  Henry  S.  Baker,  Judge,  presiding. 

Mr.  J.  M.  Bailey,  for  the  appellant. 
Mr.  John  J.  Brenholt,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  that  on  the  21st  day  of  November,  1871,  appel- 
lant issued  a  policy  of  insurance  against  loss  or  damage  by 
fire  and  lightning,  to  the  amount  of  $265,  for  a  period  of  five 
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years  from  its  date — on  appellee's  school-house,  for  $225,  and 
on  school  furniture  therein,  $40.  The  house  was  destroyed 
by  fire  on  the  14th  day  of  October,  1876,  and  this  suit  is 
brought  to  recover  the  insurance  on  the  building. 

The  case  was  submitted  to  the  court  below  and  tried  with- 
out a  jury,  by  consent  of  the  parties,  upon  an  agreed  state  of 
facts.  The  court  held  the  company  liable,  and  rendered  judg- 
ment against  it  for  $225  and  costs.  To  reverse  that  decision 
the  company  appeals,  and  brings  the  record  to  this  court,  and 
assigns  the  rendition  of  the  judgment  as  error. 

The  defence  urged  by  the  company  was,  that  appellee  had 
violated  an  express  condition  of  the  policy  by  permitting  the 
building  to  remain  vacant  and  unoccupied  for  several  months 
prior  to  the  loss,  and  it  was  so  vacant  at  the  time  of  the  loss. 

The  material  facts  agreed  to  be  true,  and  upon  which  the 
correctness  of  the  judgment  depends,  are,  that  the  condition 
claimed  to  have  been  violated  is  this : 

"  If  the  above  mentioned  premises,  or  any  portion  thereof, 
shall  become  vacant  and  unoccupied  without  the  assent  of  the 
secretary  of  the  company  indorsed  hereon,  then  and  in  such 
case  this  policy  shall  be  void,  and  the  assured  shall  not  be 
entitled  to  recover  from  the  company  any  loss  or  damage 
which  may  accrue  in  or  to  the  property  hereby  insured,  or  any 
part  or  portion  thereof." 

The  language  of  the  stipulation  relating  to  the  occupancy 
of  the  premises  is  as  follows: 

"  That  the  house  when  insured  was  occupied  and  used  as  a 
school  house;  that  after  April,  1875,  no  school  was  held  in 
said  buiding,  and  the  school  furniture  was  removed,  and  the 
building  was  then  rented  and  used  as  a  dwelling  house.  That 
said  building  was  last  occupied  as  a  dwelling  in  April,  1876, 
and  from  then  until  destroyed  by  fire  the  house  remained 
vacant  and  unoccupied." 

It  was  further  stipulated  :  "  That  the  assent  of  the  secretary 
of  the  company  is  not  indorsed  on  the  policy  sued  on,  as 
required  under  the  above  condition  of  the  policy." 
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These  policies  are  contracts  between  the  parties,  and  in 
them  they  may  insert  any  and  all  conditions  and  stipulations 
they  choose,  unless  prohibited  by  statute  or  considerations  of 
public  policy.  There  is  no  statute  prohibiting  the  insertion 
of  such  a  condition  into  a  contract  of  insurance,  nor  do  we  per- 
ceive any  reason,  nor  has  any  been  suggested,  why  such  a  con- 
dition contravenes  public  policy.  The  parties  being  able  to 
contract,  and  such  an  agreement  not  being  illegal,  the  parties 
must  be  bound  by  it  as  they  have  made  it. 

In  this  condition  there  is  nothing  ambiguous,  but  on  the 
contrary  the  agreement  is  plain,  and  would  be  read  and  under- 
stood alike  by  all  persons,.  Every  person  reading  it  would 
understand  that  if  the  house  became  and  remained  vacant 
and  unoccupied  without  the  consent  of  the  secretary  of  the 
company,  the  policy  would  become  void,  and  the  owner 
could  not  recover  for  loss  that  might  be  sustained  when  thus 
vacant.  All  would  so  understand  it,  because  it  says  so  in 
language  that  could  not  be  made  plainer.  This  language  can 
not  be  construed  to  mean  the  building  might  be  vacant  for 
months.  It  might  be  perverted  from  the  plain  meaning  of 
the  words  and  the  grammatical  sense  in  which  they  are  used, 
but  they  will  not  bear  such  a  construction.  If  the  building- 
had  been  vacant  after  the  policy  was  issued,  and  was  again 
occupied  previous  to  the  loss,  a  different  question  might  have 
been  presented,  but  that  question  is  not  before  us,  and  is  not, 
therefore,  discussed. 

It  is,  however,  contended,  that  as  the  building  was  insured 
as  a  school  house  and  the  company  knew  it  was  to  be  so  used, 
it  may  be  inferred  that  it  was  intended  to  be  vacant  and 
unoccupied  as  common  public  school  houses  usually  are  in 
vacation;  that  all  know  that  the  common  school  houses  of 
the  country  are  not  continuously  occupied,  and  it  must  be 
inferred  that  occupancy  of  that  character  was  intended. 

If  such  had  been  the  intention  of  the  parties  they  would, 
no  doubt,  have  so  written  the  condition.  And  the  bare  read- 
ing of  the  language  repels  such  an   inference.     The  language 
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requires  a  continuous  and  uninterrupted  occupancy,  at  least 
of  the  character  usual  to  houses  occupied  for  schools.  It  may 
be,  and  probably  is  true,  that  there  being  no  person  in  the 
building  of  nights  and  Saturdays  and  Sundays  would  not 
amount  to  a  breach  of  the  condition  and  avoid  the  policy,  as 
such  is  the  usual  manner  of  occupying  school  houses.  But 
the  most  strained  construction  can  not  go  beyond  that,  so  as 
to  hold  that  it  need  not  be  occupied  as  a  school  or  as  a  resi- 
dence for  several  months.  To  so  hold  would  be  a  perversion  of 
the  language  the  parties  have  employed  to  express  their  mean- 
ing. 

The  breach  of  the  condition  is  clear  and  stands  admitted. 
It  avoided  the  policy,  and  precluded  the  assured,  in  terms, 
from  a  recovery,  and  the  court  below  erred  in  rendering  judg- 
ment for  the  amount  of  the  policy  on  the  building.  The 
breach  of  the  condition  precluded  all  recovery,  and  the  judg- 
ment of  the  court  below  must  be  reversed. 

Judgment  reversed. 


The  Grayville  and  Mattoon  Railroad  Company 

v. 
Lydia  Christy  et  al. 

1.  Right  of  way — assessment  of  damages  as  against  several  tracts  of  land 
and  several  owners.  Where  the  petition  in  a  proceeding  for  the  condemnation 
of  land  for  a  right  of  way  for  a  railroad  embraces  several  tracts  of  land, 
and  avers  that  those  several  tracts  are  owned  by  several  persons  named, 
in  the  absence  of  anything  to  the  contrary  in  the  record  it  will  be  presumed 
the  several  persons  named  held  as  tenants  in  common, — so  that  in  such  case 
it  would  not  be  necessary  for  the  jury  to  make  a  separate  assessment  upon 
each  tract,  so  as  to  show  the  proportion  of  the  judgment  belonging  to  each  of 
the  owners. 

2.  But  where  several  tracts  of  land  belonging  to  different  owners  sepa- 
rately are  embraced  in  one  petition,  doubtless  it  would  be  the  duty  of  the  jury 
to  make  a  separate  assessment  for  each  tract. 

22—92  III. 
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Appeal,  from  the  County  Court  of  Richland  county;  the 
Hon.  Horace  Haywakd,  Judge,  presiding. 

Messrs.  Wilson  &  Hutchinson,  and  Mr.  John  M.  Wil- 
son, for  the  appellant. 

Mr.  B.  B.  Smith,  and  Mr.  F.  D.  Preston,  for  the  ap- 
pellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  commeuced  by  the  Grayville  and 
Mattoon  Railroad  Company,  to  condemn  certain  lands  for 
railroad  purposes.  A  trial  was  had  before  a  jury,  and  the 
damages  assessed  at  $650.  The  railroad  company  appealed, 
and  as  grounds  of  reversal  it  is  contended  that  the  verdict  is 
not  sustained  by  the  evidence;  that  the  judgment  is  erroneous, 
because  the  verdict  fails  to  show  how  much  damage  was  done 
to  each  tract  of  land,  and  for  the  reason  it  is  not  shown 
what  proportion  of  the  judgment  belongs  to  each  appellee. 

In  regard  to  the  amount  of  the  verdict  each  witness  for  the 
land  owners  testified  that  the  damages  amounted  to  $1000, 
and  the  only  witness  for  the  company,  Mr.  St.  John,  who  was 
interrogated  on  that  subject,  gave  it  as  his  opinion  that  the 
damages  amounted  to  $800.  In  addition  to  this  the  jury 
went  upon  and  examined  the  premises  for  themselves.  Under 
such  circumstances  the  verdict  was  as  low  as  could  have  been 
expected,  and  we  see  no  ground  for  disturbing  it. 

In  regard  to  the  other  point,  there  is  no  doubt,  where  sev- 
eral tracts  of  land  belonging  to  different  persons  are  embraced 
in  one  petition,  it  would  be  the  duty  of  the  jury  to  make  a 
separate  assessment  for  each  tract ;  but  there  was  no  necessity 
for  distinct  and  separate  assessments  in  this  case,  as  it  is 
alleged  in  the  petition  that  the  three  tracts  of  land  embraced 
in  the  petition  were  owned  by  appellees.  Under  such  an 
averment,  and  the  record  containing  no  evidence  to  the  con- 
trary, we  will  presume  that  they  owned  as  tenants  in  common. 
Had  the  three  tracts  been  owned  by  appellees  separately,  then 
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of  course  a  separate  assessment  of  the  damage  done  to  each 

tract  in  favor  of  each  owner  would  have  been  proper. 

As  the  record   contains   no   error,   the  judgment  will  be 

affirmed. 

Judgment  affirmed. 


Cicero  N.  Hughes 

v. 
The  City  of  Cairo. 

1.  Juror — competency — ground  of  objection  not  apparent.  In  a  suit  against 
the  agent  of  a  foreign  insurance  company  doing  business  in  this  State,  to  re- 
cover a  special  tax  levied  under  the  statute  according  to  its  net  receipts  of 
premiums,  a  person  presented  as  a  juror  stated  that  he  had  "  an  opinion  upon 
the  question  of  the  right  of  a  foreign  insurance  company  to  do  business  in  this 
State  on  the  same  terms  and  conditions  as  home  companies;"  but  it  did  not 
appear  what  question  had  been  propounded  to  the  juror,  and  his  answer  was 
so  indefinite  and  general  it  could  not  be  known  whether  his  opinion,  whatever 
it  was,  had  any  relation  to  the  merits  of  the  case,  so  there  was  no  error  in 
overruling  the  defendant's  objection  to  the  competency  of  the  juror. 

2.  Taxation — of  foreign  insurance  companies,  as  distinguished  from  home  com- 
panies— constitutionality  of  the  act  on  that  subject.  Section  1  of  art.  9  of  the  con- 
stitution of  1870,  provides  that  the  General  Assembly  shall  have  power  to  tax 
" insurance "  interests  or  business,  and  "persons  or  corporations  owning  or 
using  franchises  and  privileges,  in  such  manner  as  it  shall  from  time  to  time 
direct  by  general  law,  uniform  as  to  the  class  upon  which  it  operates."  The 
statute  (Rev.  Stat.  1874,  230,  §  110,)  which  authorizes  cities,  villages,  etc.,  to 
tax  insurance  companies  doing  business  therein,  which  are  not  incorporated 
under  the  laws  of  this  State,  is  not  in  violation  of  the  rule  of  uniformity  pre- 
scribed in  that  section  of  the  constitution.  Foreign  insurance  companies  do- 
ing business  in  this  State,  and  domestic  insurance  companies  incorporated 
under  the  laws  of  this  State,  may  well  be  regarded  as  belonging  to  distinct 
"  classes,"  for  purposes  of  taxation,  within  the  meaning  of  that  clause  of  the 
constitution  which  requires  the  tax  to  be  "  uniform  as  to  the  class  upon  which 
it  operates." 

3.  Moreover,  the  statute  in  question  may  be  sustained  under  the  power 
which  permits  the  General  Assembly  to  impose  terms  upon  foreign  corpora- 
tions proposing  to  do  business  in  this  State,  as  such  corporations  have  that 
privilege  only  by  the  comity  which  exists  between  the  States. 


340  Hughes  v.  City  of  Cairo.  [June  T. 

Statement  of  the  case.     Brief  for  Appellant. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

This  action  was  brought  under  section  110,  chapter  24,  Rev. 
Stat.  1874,  by  the  City  of  Cairo,  against  Cicero  N.  Hughes,  to 
recover  of  him  $2  on  each  $100  of  the  net  receipts  of  pre- 
miums for  foreign  insurance  companies  doing  business  in  the 
city  of  Cairo,  for  which  defendant  was  agent.  The  cause  was 
submitted  to  a  jury,  who  found  the  issues  for  plaintiff  and 
assessed  its  damages  at  $200.  The  court  overruled  the  motion 
made  for  a  new  trial  and  in  arrest  of  judgment,  and  rendered 
judgment  on  the  verdict,  to  reverse  which  defendant  brings 
the  case  to  this  court  on  appeal. 

Mr.  Samuel  P.  Wheeler,  for  the  appellant : 

The  important  question  in  this  controversy  is,  the  constitu- 
tional validity  of  sec.  110,  ch.  24,  Rev.  Stat.  1874,  under  which 
this  suit  is  brought,  and  which  permits  a  discrimination  against 
insurance  companies  not  incorporated  under  the  laws  of  this 
State,  imposing  a  burden  upon  them  in  the  way  of  taxation 
from  which  domestic  companies  are  exempt. 

Section  1  of  art  9  of  the  constitution  of  1870,  requires  the 
tax  levied  upon  "  insurance  "  and  other  interests  and  business 
enumerated,  to  be  "uniform  as  to  the  class  upon  which  it 
operates."  If  individuals  of  a  class  are  singled  out  for  ex- 
emption, there  is  manifest  inequality  in  the  rule  of  taxation. 
Cooley  on  Taxation,  128,  and  cases  there  cited. 

The  case  of  Ducat  v.  City  of  Chicago,  48  111.  172,  presents 
the  exact  question  in  this  case,  with  one  exception,  and  that 
is,  the  limitation  upon  the  power  of  the  General  Assembly 
found  in  the  last  clause  of  sec.  1,  art.  9,  of  our  present  consti- 
tution, adopted  since  the  decision  of  that  case.  That  limitation 
is  not  found  in  the  constitution  of  1848,  but  should  have  a 
controlling  effect  in  this  case. 
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Messrs.  Linegar  &  Lansden,  for  the  appellee,  in  support 
of  the  constitutionality  of  the  act,  cited  City  of  East  St.  Louis 
v.  Wehrung,  46  111.  393;  The  People  v.  Thurber,  13  id.  554; 
State  v.  Fosdick,  21  La.  Ann.  434 ;  Burroughs  on  Taxation,  69, 
150. 

In  the  case  of  Western  Union  Tel.  Co.  v.  Lieb  et  at.  76  111. 
172,  the  court,  speaking  of  foreign  corporations,  say:  "There 
can  be  no  doubt  of  the  power  of  the  legislature  to  impose  taxa- 
tion on  such  corporations,  to  whatever  extent  it  may,  in  its 
discretion,  choose,  as  the  condition  upon  which  the  corporation 
shall  be  allowed  to  exercise  its  franchise  and  privileges  in  this 
State."  See  also,  C.  M.  H.  A.  Co.  v.  Rosenthal,  55  111.  85 ; 
Ducat  v.  City  of  Chicago,  48  id.  172  ;  same  case,  10  Wall.  410; 
Paul  v.  Virginia,  8  id.  168;  Doyle  v.  Continental  Ins.  Co.  4 
Otto. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

There  was  no  ground  shown  for  the  challenge  of  Mehner 
when  called  as  a  juror.  In  answer  to  a  question  propounded 
by  defendant,  the  juror  answered  that  he  had  "an  opinion 
upon  the  question  of  the  right  of  a  foreign  insurance  company 
to  do  business  in  this  State  on  the  same  terms  and  conditions 
as  home  companies."  It  does  not  appear  from  the  record 
what  question  was  propounded  to  the  juror,  and  his  answer  is 
so  indefinite  and  general  it  can  not  be  known  whether  his 
opinion,  whatever  it  was,  had  any  relation  to  the  issues  involved 
or  to  the  merits  of  the  case,  and  the  objection  to  his  compe- 
tency was  properly  overruled. 

An  ordinance  of  the  city,  introduced  in  evidence,  shows  that 
provision  had  been  made  for  a  fire  department,  and  the  testi- 
mony given  establishes  the  fact  a  fire  department  was  organ- 
ized and  was  in  actual  operation. 

Evidence  was  introduced  that  the  insurance  companies  do- 
ing business  in  Cairo  for  which  defendant  was  agent  and 
received  premiums,  were  not  companies  "incorporated  under 
the  laws  of  this  State,"  and  as  defendant  has  not  assigned  for 
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error  that  incompetent  testimony  was  admitted  at  the  trial,  it 
might  well  be  understood,  if  any  objection  to  the  testimony 
offered  to  prove  that  fact  existed  it  was  waived.  But  aside 
from  this  view,  the  testimony  offered  was  competent,  and 
proved  beyond  all  question  the  insurance  companies  which 
defendant  represented  were,  in  fact,  foreign  companies.  This 
point  in  the  case  is  made  so  clear  by  the  testimony  that  it  ad- 
mits of  no  discussion. 

The  point  relied  on  with  most  confidence  as  a  ground  for 
the  reversal  of  the  judgment  of  the  circuit  court  is,  that  sec. 
110  of  ch.  24,  Kev.  Stat.  1874,  is  inhibited  by  sec.  1,  art.  9 
of  the  constitution  of  1870.  It  is  conceded  the  act  under 
which  the  action  is  brought  is  valid,  unless  it  is  in  conflict 
with  our  State  constitution. 

Power  to  tax  "  insurance  "  interests  or  business  and  persons 
or  corporations  owning  or  using  "  franchises  and  privileges," 
is  expressly  conferred  on  the  General  Assembly  by  sec.  1,  art. 
9  of  the  constitution  "  in  such  manner  as  it  shall  from  time  to 
time  direct  by  general  law,  uniform  as  to  the  class  upon  which 
it  operates."  Section  110  of  the  statute  only  applies  to  insur- 
ance companies,  corporations  or  associations  not  incorporated 
under  the  laws  of  this  State.  The  argument  is  that  all  insur- 
ance companies,  under  this  section  of  the  constitution  cited, 
constitute  a  class,  and  as  the  act  in  question  makes  a  distinc- 
tion between  foreign  and  domestic  insurance  companies,  and 
imposes  a  burden  upon  one  and  not  on  the  other,  therefore  it 
is  said,  that  uniformity  required  by  the  constitution  does  not 
obtain,  and  the  law  imposing  the  penalty  is  for  that  reason 
invalid. 

The  error  of  the  position  taken  consists  in  assuming  that 
all  insurance  companies,  whether  foreign  or  domestic,  consti- 
tute a  single  class,  indivisible,  for  taxation,  under  this  section 
of  the  constitution.  This  is  a  mistaken  view  of  the  law.  There 
is  and  can  be  no  reason  why  insurance  companies  may  not  be 
divided  into  classes,  consisting  of  foreign  and  domestic  com- 
panies, and  burdens  imposed  on  the  former  that  are  not  im- 
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posed  by  any  general  law  on  the  latter  class,  without  an 
infraction  of  any  provision  of  the  constitution.  In  Ducat  v. 
City  of  Chicago,  48  111.  172,  this  court  recognized  the  fact  such 
distinctions  might  be  taken  under  that  clause  of  the  5th  sec. 
of  art.  9  of  the  constitution  of  1848  that  required  all  taxes 
imposed  by  municipalities  "to  be  uniform  in  respect  to  per- 
sons and  property  within  the  jurisdiction  of  the  body  imposing 
the  same."  The  principle  of  that  case  is  conclusive  of  the 
one  at  bar. 

Another  ground  upon  which  this  judgment  might  be  main- 
tained is,  that  foreign  corporations  such  as  defendant  represents 
can  only  do  business  in  this  State  by  that  comity  that  exists 
between  the  States.  Such  companies  must,  therefore,  submit 
to  such  terms  as  the  State  sees  fit  to  impose  upon  them,  or  else 
cease  to  do  business  in  the  State.  We  are  not  aware  there  is 
anything  in  the  clause  of  the  constitution  cited  that  would  pro- 
hibit the  General  Assembly  from  imposing  terms  upon  which 
foreign  insurance  companies  or  any  other  foreign  corporation 
may  do  or  transact  business  within  the  State. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Richard  J.  May 

v. 
The  People  op  the  State  of  Illinois. 

1.  Confession  of  crime — whether  it  will  authorize  a  conviction.  The  confes- 
sions of  a  party  to  an  individual  merely,  uncorroborated  by  circumstances, 
and  without  proof  aliunde  that  a  crime  has  been  committed,  will  not  justify  a 
conviction. 

2.  It  has  been  said,  in  the  United  States,  the  prisoner's  confession,  when 
the  corpus  delicti  is  not  otherwise  proved,  has  been  held  insufficient  for  his 
conviction. 

3.  Same — and  herein,  of  the  sufficiency  of  the  proof  In  this  case  the  prisoner 
was  indicted  for  the  larceny  of  a  horge,     The  confession  of  the  prisoner  was 
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relied  upon.  The  most  to  be  derived  from  that  was  that  he  took  the  horse  and 
traded  it  off,  and  upon  going  to  the  person  to  whom  he  said  he  had  traded  the 
horse,  it  was  found  in  that  person's  possession.  One  witness  testified  that  the 
owner  had  the  horse  in  his  possession  before  the  time  he  was  said  to  have  been 
taken.  The  witness  saw  the  horse  put  in  a  stable  the  evening  before  the  time 
in  question — heard  about  the  horse  being  taken  next  morning.  Another  wit- 
ness testified  that  he  saw  the  horse  in  the  owner's  possession  not  long  before 
the  time  "  he  was  said  to  have  been  stolen :  "  Held,  the  proof  did  not  sufficiently 
show  that  a  larceny  had  been  committed,  to  justify  a  conviction. 

4.  Amendment  of  record  in  criminal  cases — at  a  subsequent  term.  An  indict- 
ment for  larceny  was  found  at  the  October  term  of  court,  but  there  was  no 
entry  of  record  of  the  fact  at  that  term.  At  the  subsequent  May  term  a  trial 
was  had  and  the  defendant  found  guilty.  At  the  same  May  term,  after  the 
rendition  of  the  verdict,  and  before  judgment  thereon  was  entered,  the  court,  on 
motion  of  the  State's  attorney,  permitted  the  record  to  be  amended  by  the 
entry  of  an  order  nunc  pro  tunc  showing  the  return  of  the  indictment  into  open 
court,  at  the  proper  term:  Held,  the  proof  introduced  showing  the  fact,  the 
action  of  the  court  below  allowing  the  amendment  was  correct. 

Writ  of  Error  to  the  Circuit  Court  of  Scott  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Knapp  &  Bjggs,  for  the  plaintiff  in  error. 

Mr.  Jas.  K.  Edsall,  Attorney  General,  for  the  People : 

The  amendment  of  the  record  in  this  case  was  made  at  a 
subsequent  term,  but  the  cause  was  still  pending  and  undeter- 
mined in  the  court.  The  power  of  the  court  to  permit  the 
amendment  was  sustained  in  Phillips  v.  The  People,  88  111. 
160.  In  that  ruling  this  court  followed  the  tenor  and  spirit 
of  the  modern  authorities.  Bodkin  v.  The  State,  20  Ind.  281"; 
Franklin  v.  The  State,  28  Ala."  12;  Weighorst  v.  The  State,  7 
Md.  450;  Francis  v.  The  State,  6  Fla.  313. 

The  court  has  much  greater  power  and  discretion  in  this 
regard  while  the  cause  is  still  pending  and  all  the  parties 
before  it,  than  after  final  judgment.  Coughran  v.  Gutcheus, 
18  111.  390;  Cairo  and  St.  Louis  Railroad  Co.  v.  Holbrooh,  72 
id.  419. 

While  the  cause  is  still  pending,  any  evidence  which  satis- 
fies the  court  as  to  the  propriety  of  the  proposed  amendment, 
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is  sufficient.     Bishop  Crim.  Proc.   §  1160;   Mayo  v.  Whitson, 
2  Jones  N.  C.  231. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  for  the  larceny  of  a  horse,  the  prop- 
erty of  one  Joseph  G.  Blackford,  upon  which  the  defendant 
was  convicted  and  sentenced  to  three  years  imprisonment  in 
the  penitentiary. 

We  are  of  opinion  the  evidence  is  insufficient  to  sustain  the 
conviction. 

There  is  no  competent  evidence  of  any  larceny  having  been 
committed  aside  from  the  confessions  of  the  defendant,  and 
even  they  are  quite  meagre  to  that  end.  The  most  to  be 
derived  from  them  is  that  the  defendant  took  the  horse  and 
traded  it  off,  and  upon  going  to  the  person  to  whom  he  said 
he  had  traded  the  animal,  it  was  found  in  that  person's  posses- 
sion. One  witness  testified  that  Blackford  had  the  horse  in 
his  possession  before  the  time  "  he  is  said  to  have  been  taken  ; 
saw  horse  put  in  Frank  Hardesty's  stable  the  evening  before 
time  in  question — heard  about  horse  being  taken  next  morn- 
ing." Another  witness  testified  that  he  saw  the  horse  in 
Blackford's  possession  not  long  before  the  time  "he  is  said  to 
have  been  stolen."  This  is  really  all  the  testimony  there  is 
in  the  case  as  to  a  larceny  having  been  committed.  No  one 
of  the  witnesses  testifies  to  having  known  personally  of  the 
larceny  charged.  Neither  Blackford  nor  Hardesty  testified  in 
the  case.  They  are  the  ones,  presumptively,  to  have  known 
of  the  larceny,  had  one  been  committed.  In  The  People  v. 
Hennessey,  15  Wend.  147,  the  court,  in  laying  it  down  that 
the  confessions  of  a  party  to  an  individual  merely,  uncorrobo- 
rated by  circumstances,  and  without  proof  aliunde  that  a  crime 
has  been  committed,  will  not  justify  a  conviction,  observe: 
"  The  truth  is,  no  court  will  ever  rely  upon  the  confession 
alone,  when  it  is  apparent  that  there  is  evidence  aliunde  to 
prove  that  an  offence  has  been  committed."  In  1  Greenleaf 
Ev.  §  217,  it  is  said :     "  In  the  United  States,  the  prisoner's 
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confession,  when  the  corpus  delicti  is  not  otherwise  proved, 
has  been  held  insufficient  for  his  conviction;  *  *  *  and 
it  (this  opinion)  seems  countenanced  by  approved  writers  on 
this  branch  of  the  law."  And  see  The  People  v.  Badgley,  16 
Wend.  53. 

The  indictment  was  found  at  the  October  term,  1878,  of  the 
circuit  court  of  Scott  county.  The  trial  was  had  at  the  subse- 
quent May  term,  1879,  of  that  court.  After  the  rendition  of 
the  verdict,  the  State's  attorney  moved  for  an  order  to  have 
the  clerk  enter  nunc  pro  tunc  the  return  of  the  indictment 
into  open  court  on  the  30th  day  of  October,  1878, — the  record, 
up  to  the  time  of  the  motion,  not  showing  that  the  indictment 
was  ever  returned  into  open  court  and  the  decisions  of  this 
court  being  that  it  is  essential  that  the  record  show  this. 
The  indictment  bore  upon  it  the  following  indorsements  : 
"  Filed  October  30,  1878.  F.  M.  Glasson,  clerk."  "A  true 
bill.  ¥m.  A.  Gillham,  foreman  of  the  grand  jury."  Upon 
the  oral  testimony  of  the  foreman  of  the  grand  jury,  who  was 
introduced  as  a  witness,  of  the  return  of  the  indictment  into 
open  court,  the  court  granted  the  motion,  and  the  record  was 
accordingly  amended  so  as  to  show  that  the  indictment  was 
brought  into  open  court  at  the  October  term,  1878,  to  which 
the  defendant  excepted.  This  amendment  of  the  record  is 
assign edv for  error. 

In  1  Bishop  on  Criminal  Procedure,  §  1160,  speaking  of 
amendments  after  the  term  of  the  court  has  closed,  it  is  said: 
"  Neither,  it  has  been  held,  can  the  clerk,  at  a  subsequent 
term,  make  an  entry  of  what  truly  transpired  at  the  preceding 
term.  But  this  refers  to  the  power  of  the  clerk,  proceeding 
of  his  own  motion.  The  court  may  order  nunc  pro  tunc  entries, 
as  they  are  called,  made  to  supply  some  omission  in  the 
entry  of  what  was  done  at  the  preceding  term;  yet  this  is  a 
power  the  extent  of  which  is  limited,  and  not  easily  defined. 
In  general,  mere  clerical  errors  may  be  amended  in  this  way ;" 
and   it  is  stated  in  the  section  following,  that  in  making  the 
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amendment  the  court  may  resort  to  any  proof  which  is  satis- 
factory. 

In  the  case  of  Phillips  v.  The  People,  88  111.  160,  this  court 
sustained  the  power  of  the  circuit  court  at  a  subsequent  term, 
and  while  the  prosecution  was  still  pending,  to  amend  nuno 
pro  tunc  the  record  made  by  the  clerk  at  a  previous  term,  so 
as  to  make  it  appear  that  at  the  time  of  a  former  trial  upon 
the  same  indictment,  the  prisoner  had  not  entered  a  plea  of 
not  guilty. 

Viewing  the  character  of  the  amendment  here,  we  think 
there  was  no  error  in  its  allowance.  But  holding  that  a  new 
trial  should  have  been  granted  for  the  insufficiency  of  the  evi- 
dence to  sustain  the  conviction,  the  judgment  is  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Mary  Ann  Schmisseur 

v. 

Louisa  Kreilich. 

1.  Allegations  and  proofs  in  action  for  slander — whether  the  words  are 
proven  as  laid,  and  of  the  rule  in  that  regard.  In  an  action  for  slander  proof  of 
equivalent  words  to  those  laid  in  the  declaration  is  not  admissible;  but  it  is 
not  essential  that  every  word  alleged  shitll  be  proved,  and  that  none  be  proved 
except  those  alleged.  Where  all  the  words  alleged  constitute  one  entire 
charge  they  must  all  be  proved;  but  it  is  not  necessary  to  prove  the  whole  of 
a  continuous  sentence  as  alleged,  provided  the  meaning  of  the  words  proved 
is  not  varied  by  the  omission  of  the  others. 

2.  In  this  case  the  words  laid  were  spoken,  if  spoken  at  all,  in  the  French 
language,  as  follows :  "  La  fille,  Kreilich,  a  fait  la  putaine  avec  mon  garcon," — 
translated:  "  The  girl,  Kreilich,  has  acted  (made)  the  whore  with  my  boy." 
"  Elle  a  fait  la  putaine  a  Belleville,  a  St.  Louis,  et  au  village," — translated :  "She 
has  acted  (made)  the  whore  in  Belleville,  in  St.  Louis,  and  in  the  village."  The 
words  proven  were:  "Elle  a  fait  la  putaine  avec  mon  garcon," — translated:  "She 
has  acted  the  whore,  made  the  whore,  or  acted  the  whore  with  my  son,"  "File 
a  fait  la  putaine  a  St.  Louis,  a  Belleville,  et  au  village  Francais" — translated: 

'  She  has  made  or  acted  the  whore  in  St.  Louis,  Belleville  and  French  Village." 
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At  least  one  set  of  the  words  laid  was  held  to  be  sufficiently  proven.  The 
gravamen  of  the  charge  was  that  the  girl  had  acted  the  whore,  and  at  what 
place  or  with  whom  was  of  no  consequence. 

3.  Same — proof  of  words  not  laid,  as  showing  malice.  Other  words  imputing 
the  same  charge,  though  not  laid  in  the  declaration,  were  held  admissible  for 
the  purpose  of  showing  malice. 

4.  Same — matters  in  the  innuendo  alleged — whether  to  be  proved.  Words  laid 
in  a  declaration  were,  substantially,  that  the  plaintiff,  a  young  woman,  had 
whored,  and  the  innuendo  was  that  the  words  laid  were  spoken  with  the  in- 
tent to  charge  the  crime  of  fornication.  It  was  held,  the  innuendo  was  not  to 
be  understood  as  alleging  that  the  words  laid  amounted  to  a  charge  of  the 
crime  of  fornication,  so  it  was  not  necessary  to  prove  words  having  that  effect. 

5.  Slander — actionable  words.  The  words  spoken  of  a  woman,  that  she 
"  had  acted  the  whore,"  are  actionable.  Such  words  are  equivalent  to  charging 
that,  she  had  been  guilty  of  fornication  or  adultery,  as  she  was  single  or  mar- 
ried, and  they  are  actionable  of  themselves,  without  colloquium  or  innuendo. 

6.  Law  and  fact.  Whether  words  charged  to  have  been  spoken,  in  an 
action  for  slander,  are  actionable,  is  a  question  of  law  for  the  court;  whether 
the  words  charged  have  been  proven,  is  a  question  of  fact  for  the  jury. 

7.  Exemplary  damages — malice  in  slander.  From  the  speaking  of  action- 
able words  malice  is  implied,  which  will  justify  exemplary  damages. 

8.  Excessive  damages — in  slander.  In  an  action  for  slander,  in  which 
the  words  laid  and  proven  charged  the  plaintiff,  a  young  woman,  with  having 
"acted  the  whore,"  it  appeared  the  plaintiff  was  of  good  character,  and  the 
defendant  wealthy.     It  was  held  $2500  damages  were  not  excessive. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  an  action  for  slander,  on  the  trial  of  which  the 
plaintiff  recovered  a  judgment  for  $2500. 

Mr.  G.  Van  Hoorebeke,  for  the  appellant : 
An  averment  of  words  spoken  in  French  is  not  supported 
by  proof  of  words  spoken  in  German.  In  actions  for  slander 
the  words  spoken  should  be  set  out  in  the  original  language 
and  translated.  Chitty's  Pleading,  405;  Kerschbaugher  v. 
Slusser,  12  Ind.  453;  Warmouth  v.  Cramer,  3  Wend.  (N.  Y.) 
394. 

There  was  a  material  variance  between  the  words  laid  in 
the   declaration   and   the   words   proven.     Words  laid  in  the 
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second  person  will  not  be  supported  by  proof  of  words  spoken 
in  the  third  person,  nor  vice  versa.  Stannard  v.  Harper,  5 
Manning  &  Ryland,  295;  McConnell  v.  McCoy,  7  Sergeant  & 
Rawle,  223;  Foster  v.  Small,  3  Wharton,  138-142;  Cock  v. 
Weatherby,  5  Smedes  &  Marshall,  333 ;  Culbertson  v.  Stanley, 
6  Blackford,  67,  68;  Wolf  v.  Rodifer,l  Harris  &  Johnson, 
409;    Williams  v.  Harrison,  3  Missouri,  412. 

It  is  not  sufficient  to  prove  the  speaking  of  equivalent 
words,  or  different  words  of  the  same  import.  The  allega- 
tion, "You  swore  false,"  will  not  be  sustained  by  proof  "You 
have  sworn  false."  Norton  v.  Gordon,  16  111.  38;  Sanford 
v.  Gaddis,  15  id.  228;  Wilborn  v.  Odell,  29  id.  456;  Wallace 
v.  Dickson,  82  id.  202. 

A  count  for  words  spoken  affirmatively  is  not  sustained  by 
proof  of  words  spoken  interrogatively,  nor  will  words  spoken 
to  a  person  sustain  a  count  for  words  spoken  of  a  person. 
Slocumy.  Kuykendall,  1  Scam.  187;  Patterson  et  ux.  v.  Ed- 
wards et  ux.  2  Gilm.  720;  Sanford  v.  Gaddis,  15  111.  228. 

Plaintiff  having  averred  that  the  words  spoken  amounted 
to  a  charge  of  the  crime  of  fornication,  was  bound  to  prove  it 
to  sustain  the  count.  Harbison  v.  Shock,  41  111.  147 ;  Emery 
v.  Miller,  1  Denio,  208;  Straus  v.  Meyer,  48  111.  385. 

An  innuendo,  though  unnecessary,  will  limit  and  confine 
the  plaintiff  in  his  proof  to  show  that  the  slander  had  the 
meaning  thereby  imputed  to  it.  1  Chitty's  Plead.  408  ;  Towns- 
hend  on  Slander  and  Libel,  534. 

And  the  plaintiff  can  not  on  the  trial  abandon  the  innuendo, 
and  rely  upon  a  different  sense  and  reference  of  the  words. 
Smith  v.  Carey,  3  Campbell,  461 ;  Mix  v.  Woodward,  12  Conn. 
264,  290;  Edgerly  v.  Swain,  32  N.  H.  479. 

Exemplary  damages  should  not  be  awarded  except  in  cases 
where  the  evidence  shows  actual  ill  will.  Townshend  on 
Slander  and  Libel,  489,  and  note.  See  also,  1  Greenleaf  Ev. 
sec.  418. 
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Mr.  H.  P.  Buxton,  for  the  appellee : 

The  slanderous  words,  or  at  least  enough  of  them  to  impute 
the  charge,  were  proven.  See  Crotty  v.  Morrissey,  40  111. 
478;  Baker  v.  Young,  44  id.  45;  Elam  v.  Badger,  23  id.  501; 
Rev.  Stat.  1874,  992,  §  1. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  appeal  brings  before  us  for  review  the  record  of  a 
judgment  of  the  St.  Clair  circuit  court,  in  favor  of  appellee 
and  against  appellant,  in  an  action  on  the  case  for  slander. 

The  first  objection  urged  against  the  judgment  below  is, 
that  the  slanderous  words  are  not  proved  as  laid. 

The  words  laid  were  spoken  in  the  French  language.  The 
following  sets  only  need  be  noticed : 

"La  file,  Kreilich,  a  fait  la  putaine  avec  mon  gar  con." 
Translated,  "The  girl,  Kreilich,  has  acted  (made)  the  whore 
with  my  boy."  "  Elle  a  fait  la  putaine  a  Belleville,  a  St.Louis, 
et  au  village."  Translated,  "  She  has  acted  (made)  the  whore 
in  Belleville,  in  St.  Louis,  and  in  the  village." 

Proof  of  equivalent  words  is  not  admissible;  but  it  is  not 
essential  that  every  word  alleged  shall  be  proved,  and  that 
none  be  proved  except  those  alleged.  Where  all  the  words 
alleged  constitute  one  entire  charge,  they  must  all  be  proved  ; 
but  it  is  not  necessary  to  prove  the  whole  of  a  continuous  sen- 
tence as  alleged,  provided  the  meaning  of  the  words  proved 
is  not  varied  by  the  omission  of  the  others.  3  Phillips  on 
Evidence,  (Hill,  Co  wen  &  Edwards'  Notes,)  551  ;  Sanford  v. 
Gaddis,  15  111.  228;  Wilborn  v.  Odell,  29  id.  456;  Thomas 
v.  Fischer,  71  id.  576;  Baker  and  Wife  v.  Young,  44  id.  42. 

Appellee  testified  that  appellant  said  of  her,  "  Elle  a  fait 
la  putaine  avec  mon  garcon."  And  the  speaking  of  the  same 
set  of  words  is  also  proved  by  the  testimony  of  appellee's 
father,  Francis  Kreilich.  These  words  are  proved,  when 
translated  into  English,  to  mean,  "She  has  acted  the  whore, 
made  the  whore,  or  acted  the  whore  with  my  son." 
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Appellee  also  testified  that  appellant  said  of  her,  "  Elle  a  fait 
la  putaine  a  St.  Louis,  a  Belleville  et  au  village  Francais," 
which  is  proved,  when  translated  into  English,  to  mean,  "She 
has  made  or  acted  the  whore  in  St.  Louis,  Belleville  and 
French  Village." 

The  gravamen  of  the  charge  here,  both  as  laid  in  the  de- 
claration and  as  proved  by  the  witnesses,  is  in  the  words, 
"  Elle  a  fait  la  putaine."  "  She  has  acted  or  made  the 
whore," — that  is  to  say,  in  plain  vernacular  English,  '"  She 
has  whored."  Whether  this  was  in  Belleville,  St.  Louis, 
French  Village,  or  elsewhere,  or  with  appellant's  son  or  some 
one  else,  is  not  of  the  slightest  consequence,  since  it  is  im- 
possible that  a  mere  charge  of  fornication  can  be  aggravated 
or  mitigated  by  reference  to  the  person  with  whom  or  the 
place  at  which  the  act  was  committed. 

There  is  no  pretence  that  the  jury  were  not  warranted  by 
the  evidence  to  find  that  these  words  were  spoken  as  testified 
to  by  appellee,— and,  assuming  that  they  were  so  spoken,  at 
least  one  set  of  the  actionable  words  was  sufficiently  proved. 

The  words  spoken  in  German  imputed  the  same  charge — 
that  of  fornication — and  although  not  laid  in  the  declaration, 
proof  of  them  was  admissible  for  the  purpose  of  showing 
malice.  Townshend  on  Slander,  (2d  Ed.)  604,  §  392;  Am. 
Leading  Cases,  (5th  Ed.,)  Notes  to  Gilman  v.  Lowell,  p.  245, 
*197.  And  the  same  is  true  of  the  other  slanderous  words 
spoken  in  the  French  language,  of  which  there  was  proof, 
but  no  allegation  in  the  declaration. 

The  next  objection  urged  against  the  judgment  is,  that  the 
words  alleged  and  proved  are  not  actionable.  The  statute 
provides  that:  "If  any  person  shall  falsely  use,  utter  or  pub- 
lish words  which,  in  their  common  acceptation,  shall  amount 
to  charge  any  person  with  having  been  guilty  of  fornication 
or  adultery,  such  words  so  spoken  shall  be  deemed  actionable, 
and  he  shall  be  deemed  guilty  of  slander."  Chap.  126,  §  1, 
Rev.  Stat.  1874,  p.  992. 

It  is  not  required,  nor  is  it  allowable,  that  we  shall  put  a 
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strained  construction  on  words  to  relieve  the  slanderer  from 
a  just  responsibility.  The  Avords  are  to  be  construed  ac- 
cording to  their  common  acceptation,  and,  according  to  com- 
mon acceptation,  to  say  of  a  woman  that  she  has  "acted 
the  whore,"  is  equivalent  to  charging  her  with  the  conduct 
that  characterizes  a  "  whore" — that  is  to  say,  that  she  has 
been  guilty  of  fornication  or  adultery,  accordingly  as  she  was 
married  or  single  when  guilty  of  that  conduct. 

But,  it  is  again  insisted,  appellee  having  averred  that  the 
words  spoken  amounted  to  a  charge  of  the  crime  of  fornication, 
was  bound  to  prove  it.  It  is  a  misapprehension  to  assume 
that  the  innuendo  alleged  is  that  the  different  sets  of  words,  as 
laid,  amount  to  a  charge  of  the  crime  of  fornication.  Follow- 
ing each  set  of  words,  except  the  last,  the  innuendo  is:  "Mean- 
ing thereby  then  and  there  to  charge  that  the  plaintiff  had 
been  and  was  guilty  of  fornication," — the  innuendo  following 
the  last  only  being  that  the  intent  was  to  charge  the  crime  of 
fornication. 

But,  aside  from  this,  we  hold  here,  as  in  Elam  v.  Badger, 
23  111.  498,  the  words  proved  are  actionable  of  themselves 
without  colloquium  or  innuendo,  and  the  innuendo  that  the 
intent  was  to  charge  the  crime  of  fornication  may  be  rejected 
as  surplusage. 

The  objections  averred  against  the  instructions  given  on 
behalf  of  appellee  are  untenable. 

The  first  and  second  instructions  do  not,  as  counsel  assume, 
instruct  the  jury  that  the  words  spoken  impute  criminal  inter- 
course. They  instruct  the  jury  that  the  several  sets  of  words 
charged  or  a  sufficient  number  of  either  set  which  impute  crimi- 
nal intercourse,  are  actionable.  Whether  the  words  charged, 
or  any  set  of  them  or  a  sufficient  number  of  either  set  which 
impute  criminal  intercourse,  have  been  proved,  is  left  to  the 
jury.  Surely  there  can  be  no  question  but  that  the  sufficiency 
of  the  words,  as  alleged  in  the  declaration,  is  a  question  of 
law, — and  more  than  this  is  not  here  assumed. 

Nor  do  we  conceive  the  instructions  are  obnoxious  to  the 
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other  objections  urged  against  them.  From  the  speaking  of 
actionable  words  malice  is  implied,  which  will  justify  the  as- 
sessment of  exemplary  damages.  Flagg  v.  Roberts,  67  111. 
485. 

It  is  admitted  that  appellee's  character  was  good,  and  that 
appellant  is  wealthy.  The  damages  assessed,  though  large, 
we  can  not  say  are  excessive. 

On  consideration  of  the  entire  record  we  see  no  cause  to 
disturb  the  judgment  below,  and  it  will  therefore  be  affirmed. 

Judgment  affirmed. 


Illinois  and  St.  Louis  Railroad  and  Coal  Company 

v. 
Joseph  Ogle. 

1.  Punitive  damages — whether  allowable  in  trespass  quare  clausum  /regit. 
Where  one  engaged  in  mining  and  removing  coal  from  his  own  land,  crosses 
the  line  and  proceeds  to  mine  and  remove  coal  from  the  land  of  another,  not 
by  mere  mistake,  but  knowingly  and  wilfully,  in  an  action  of  trespass  by  the 
owner  of  the  land  so  intruded  upon,  the  jury  will  be  warranted  in  giving 
punitive  damages. 

2.  Weight  of  evidence  and  credibility  of  witnesses — in  what  manner  deter- 
mined. In  determining  the  weight  to  be  given  to  testimony  the  number  of  wit- 
nesses being  greater  upon  the  one  side  or  the  other,  while  it  is  a  consideration 
always  to  be  looked  to,  yet  that  of  itself  is  by  no  means  to  be  regarded  as  a 
controling  one.  There  are  many  other  equally  important  tests  of  truth, — ■ 
chief  of  which  is  that  of  a  cross-examination  in  the  presence  of  the  court  and 
jury.  The  witness'  manner,  demeanor  and  bearing  upon  the  stand, — his 
replies,  whether  frank  and  -open,  or  reluctant  and  evasive, — his  manner  of 
expressing  himself,  whether  moderate,  dignified  and  respectful,  on  the  one 
hand,  or  extravagant,  impertinent  and  reckless,  on  the  other;  the  intelli- 
gence of  the  witness,  and  means  of  information  in  respect  to  the  matters  of 
which  he  speaks, — his  relation  to  the  parties  to  the  suit, — his  interest  in  the 
result, — all  these  are  of  vital  importance  in  determining  the  credit  to  be 
given  to  the  witness.  But  these  can  not  all  be  presented  in  a  record  and  be 
transmitted  to  another  court  to  enable  it  to  review  the  testimony  by  the 
same  lights, — hence  the  rule  that  this  court  will  not  reverse  upon  the  evi- 

23—92  III. 
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dence  merely  because  it  may  appear  to  us  that  the  preponderance  may  be 
against  the  verdict. 

8.  Measure  of  damages — in  an  action  of  trespass  quare  clausum  f regit  for 
mining  and  carrying  away  coal  from  the  land  of  another — former  decisions.  It  was 
held  in  the  cases  of  Robertson  v.  Jones,  71  111.  405,  and  Illinois  and  St.  Louis 
Railroad  and  Goal  Co.  v.  Ogle,  82  id.  627,  that  in  an  action  of  trespass  for  min- 
ing and  taking  coal  from  the  plaintiff's  land,  he  may  recover  the  value  of  the 
coal  at  the  mouth  of  the  pit,  less  the  cost  of  carrying  it  there  from  the  place 
where  it  was  dug,  allowing  the  defendant  nothing  for  digging.  In  this  case, 
after  a  full  review  of  the  question,  the  rule  of  damages  as  above  laid  down 
is  adhered  to. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  appellant : 

This  was  an  action  of  trespass  quare  clausum  fregit  for  min- 
ing and  carrying  away  coal  from  the  land  of  appellee.  The 
coal  was  mined  upon  the  land  of  appellee  by  mistake.  We  again 
ask  that  the  rule  as  to  the  measure  of  damages  in  such  cases, 
as  laid  down  m  Robertson  v.  Jones,  71  111.  405,  and  Illinois 
and  St.  Louis  Railroad  and  Coal  Co.  v.  Ogle,  82  id.  627,  be 
reconsidered  by  this  court.  The  rule  is  violative  of  the  prin- 
ciple that  a  party  injured  is  entitled  to  compensation,  and  no 
more,  where  the  injury  has  not  been  wilfully  inflicted.  And 
even  in  the  latter  case,  there  is  an  evident  leaning  on  the  part 
of  courts  to  do  away  with  the  doctrine  of  punitive  damages. 
See  Bass  v.  Chicago  and  Northwestern  Railroad  Co.,  recently 
decided  by  the  Supreme  Court  of  Michigan. 

The  court  will  observe  that  this  is  an  action  of  trespass  vi 
et  armis  for  breaking  the  close  of  plaintiff  and  digging  on  the 
land,  which  is  the  gravamen  of  the  charge,  and  taking  away 
the  coal.  It  is  not  an  action  of  trover,  where  a  demand  is 
made  for  the  property  taken,  and  where  the  plaintiff  goes  on 
the  principle  that  the  property  is  not  changed  and  that  he  is 
entitled  to  its  return.  If  defendant  refuses  to  let  him  have 
the  property,  he  makes  himself  liable  for  the  consequences, 
whatever  they  may  be. 
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If  plaintiff  chooses  he  may  also  have  his  action  of  replevin, 
and  if  he  identifies  the  property  he  can  take  it,  although  the 
defendant  by  his  labor  may  have  bestowed  additional  value  to  it. 
These  actions  are  in  the  nature  of  what  the  civilians  call  the 
rei  vindicatio.  But  in  an  action  of  trespass  the  plaintiff  goes 
upon  the  principle  that  he  has  lost  his  property  and  the  de- 
fendant has  acquired  it,  and  he  seeks  his  compensation  in 
damages  to  be  assessed  according  to  the  amount  of  his  loss. 
He  will  generally  fare  well  if  he  gets  that,  in  cases  of  trespass 
on  coal  land;  because,  in  leasing  the  land  for  coal  mining  he 
would  receive  his  money  by  installments, — would  run  the  risk 
of  losing  his  rent, — while  if  after  a  lapse  of  time  he  ascertains 
that  his  neighbor  has  encroached  upon  him,  he  at  once  gets  full 
pay  for  all  the  coal  taken  out,  and  interest  too,  from  the  time 
the  taking  has  taken  place. 

We  insist  upon  this  difference  in  the  actions.  It  is  not  a 
mere  formal  and  technical  difference,  but  an  essential  one. 
The  actions  of  detinue  and  replevin  go  upon  the  principle  that 
there  is  no  change  in  the  property,  and  the  plaintiff  seeks  to 
recover  the  specific  thing. 

The  action  of  trespass,  both  vi  et  armis  and  on  the  case,  is 
exclusively  for  the  recovery  of  damages  such  as  the  party  has 
actually  sustained  (except  when  the  principle  of  punitive  dam- 
ages is  allowed  to  operate).  In  suing  for  the  taking  of  per- 
sonal property  in  trespass  the  person  injured  waives  the  prop- 
erty in  the  thing,  allows  it  to  be  in  the  wrong-doer  and  claims 
damages  in  lieu  of  the  property  lost.  The  proper  definition 
of  damages  is  the  indemnity  given  by  law,  to  be  recovered 
from  a  wrong-doer  by  a  person  injured  in  his  rights,  person  or 
property.     1  Bouv.  Law  Dictionary,  sub  verbo  "Damages." 

Upon  the  principal  question, —  that  in  relation  to  the 
measure  of  damages, — we  call  the  attention  of  the  court  to  a 
late  unanimous  decision  of  the  Supreme  Court  of  Michi- 
gan, of  January  term,  1876,  Winchester  v.  tCraig  et  at.  (re- 
ported in  Central  Law  Journal,  vol.  3,  No.  7,  Feb.  18,  1876). 
The  case,  however,  was  an  action  of  trover,  for  cutting  timber 


356  III.  &  St.  L.  E.  R.  &  C.  Co.  v.  Ogle.     [June  T. 

Brief  for  the  Appellant. 

by  mistake.  The  value  of  the  timber  standing  was  proved  to 
be  worth  $1.50  per  thousand  feet,  the  cost  of  cutting  50  cents. 
The  timber  at  the  Toledo  market  was  worth  $12.00  per  thous- 
and feet. 

The  jury  found  the  value  of  the  timber  at  $2.00  per  thousand 
feet  and  gave  damages  accordingly.  The  plaintiff  appealed, 
but  the  court  affirmed  the  judgment. 

In  one  respect  this  court,  in  the  case  of  Robertson  v.  Jones 
et  al.,  and  the  Supreme  Court  of  Michigan  agree,  that  is  to  say, 
both  courts  hold  that  there  ought  to  be  no  distinction  between 
trover  and  trespass.  But  the  Michigan  court,  while  indica- 
ting that  in  the  latter  action  the  plaintiff  could  have  only 
recovered  the  actual  damage,  says  the  same  principle  should 
be  applied  to  an  action  of  trover;  while  this  court,  upon  the 
idea  that  in  trover  the  value  at  the  time  of  conversion  could 
be  recovered,  allows  the  same  thing  to  be  done  in  an  action 
of  trespass. 

The  Supreme  Court  of  Michigan  does  not  found  its  opinion 
simply  upon  sound  reasoning,  but  refers  to  several  authorities 
of  high  standing. 

We  have  examined  the  cases  cited  carefully,  and  they  fully 
bear  out  the  doctrine  that  no  more  than  the  actual  value  of 
the  coal  in  the  mine  could  be  recovered. 

The  first  case  to  which  reference  is  made  is  that  of  Wood  v. 
Moonwood,  3  A.  and  E.  N.  S.  440,  where  Park,  B.,  instructed 
the  jury:  If  there  was  fraud  or  negligence  on  the  part  of 
the  defendant,  they  might  give  as  damages  under  the  count  of 
trover  (which  was  joined  to  a  count  in  trespass)  the  value  of 
the  coals,  on  the  principle  as  laid  down  in  Martin  v.  Porter,  5 
M.  and  W.  351,  (which  is  the  principal  case  relied  on  by  this 
court  in  Robertson  v.  Jones  et  al.)  but  if  they  thought  the 
defendant  was  not  guilty  of  fraud  or  negligence,  but  acted 
fairly  and  honestly  with  full  belief  that  he  had  a  right  to  do 
whatever  he  did,  they  might  give  the  fair  value  of  the  coal  as 
if  the  coal  fields  had  been  purchased  from  the  plaintiff. 

In  the  case  just  cited  it  appears,  from  the  report,  that  the 
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plaintiff  had  proved  the  value  of  the  coal  as  severed  to  be 
worth  between  £10,000  and  £11,000.  The  jury,  finding  no 
fraud,  gave  under  instructions  of  the  court  a  verdict  of  £2,301. 

The  Supreme  Court  of  Michigan  then  examines  the  New 
York  cases  where  (in  trover)  a  contrary  doctrine  seems  to 
have  been  held,  and  comes  to  the  conclusion  that  the  latest 
cases  in  that  State  seem  to  overrule  the  former,  and  that  it  is 
very  doubtful  whether  the  present  court  would  adhere  to  their 
former  decisions.     See  also,  Heard  v.  Jones,  49  Miss.  236. 

We  also  specially  rely  on  Baldwin  v.  Potter,  12  Conn.  484, 
where  the  court  say :  "  That  the  value  of  the  property  con- 
verted is  the  general  rule  of  damages  in  an  action  of  trover,  is 
admitted.  To  this  rule  there  are  exceptions.  And  both  rule 
and  exceptions  proceed  upon  the  principle  that  the  plaintiff 
ought  to  recover  as  much  and  no  more  damages  than  he  has 
actually  sustained,  which  commonly  is  the  value  of  the  prop- 
erty. No  good  reason,  consistent  with  moral  principle,  can 
be  suggested  why  greater  damages  should  ever  be  recovered 
than  have  in  truth  been  sustained,  except  where  the  law  per- 
mits by  way  of  punitive  justice  the  recovery  of  vindictive 
damages." 

In  Pennsylvania  the  leading  case  is  Forsythe  v.  Wells,  41 
Penn.  St.  291.     See  also,  Hill  v.  Canfield,  56  Penn.  St.  454. 

The  case  of  Martin  v.  Porter,  5M.&W.  353,  it  is  admitted, 
sustains  the  rule  adopted  by  this  court.  But  in  a  later  case, 
Wood  v.  Moonwood,  43  E.  C.  L.  810,  it  was  not  adhered  to. 
To  be  sure,  this  was  a  nisi  prius  decision,  but  by  a  very 
eminent  judge,  and  although  distinguished  counsel  were  op- 
posed to  this  ruling,  they  did  not  move  for  a  rule  to  set  the 
verdict  aside.  It  is  very  true  that  in  the  still  later  case  of 
Meyer  v.  Powell,  the  Court  of  King's  Bench  fell  back  on  the 
first  authority  of  Martin  v.  Porter,  but  it  is  to  be  remarked 
that  when  Meyer  v.  Powell  was  first  tried  before  Colekldge 
at  nisi  prius,  he  entirely  disapproved  of  the  rule  as  established 
in  Martin  v.  Porter,  and  only  reluctantly  yielded  to  authority. 
But  even  in  the  decision  by  Lord  Denman  in  Meyer  v.  Powell, 
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we  do  not  find  the  rule  to  be  laid  down  as  a  universal  one,  for 
it  concludes  in  this  wise :  "  Instances  may  be  easily  supposed 
where  particular  circumstances  would  vary  this  mode  of  calcu- 
lating the  damage,  but  none  such  appear."  This  decision, 
Meyer  v.  Powell,  was  made  in  1842. 

The  same  question  arose  in  1871  in  the  Court  of  Chancery 
in  England.  Chancery  Appeals,  vol.  6,  pp.  761,  762.  Lord 
Chancellor  Hatheely  expresses  his  disapprobation  of  the 
rule  laid  down  in  Martin  v.  Porter  and  Meyer  v.  Powell,  and 
adverted  to  the  inconsistency  of  the  principle  applied  by  the 
courts  at  common  law,  and  although  the  courts  of  chancery 
in  England  adopt  almost  universally  the  rules  of  property  as 
established  by  the  courts  of  common  law,  he  modified  the 
master's  report,  who  had  assessed  the  damages  in  a  coal  mine 
case  according  to  the  rule  laid  down  by  Lord  Denman,  and 
directed  the  master  "  to  assess  the  value  of  the  mineral  and 
coal  got  from  the  mines,  the  defendant  to  be  charged  with  the 
fair  value  of  such  coal  and  other  minerals  at  the  rate  as  if  the 
mines  had  been  purchased  by  the  defendant  at  the  fair  market 
value  of  this  district." 

The  current  of  American  authorities,  we  think,  sustains 
the  rule  we  contend  for.  United  Mirthy  Collier  Co.  ex  parte, 
17  Am.  R.  529;  Forsythe  v.  Wells,  41  Pa.  291;  Hardin  v. 
York,  55  id.  176;  Aldeman  appeal,  62  id.  278;  United  States 
v.  Magoon,  3  McLean,  171,  a  case  which  arose  in  Illi- 
nois, and  which  decided  that  for  lead  mined  in  the  ore, 
the  damages  should  be  the  lead  in  the  ore  and  not  mined ; 
Baldwin  v.  Potter,  12  Conn.  44;  Stochbridge  Iron  Co.  v. 
Cone  Iron  Works,  102  Mass.  80;  Goller  v.  Felt,  30  Cal.  482; 
Single  v.  Schneider,  30  Wis.  570,  a  very  strong  case,  where 
the  cutting  of  timber  had  been  wilful;  Waymouth  v.  Railroad 
Co.  24  Wis.  290;  Weatherbee  v.  Green  Davis,  22  Mich.  311; 
Hungerford  v.  Bedford,  29  Ind.  345  ;  Waters  v.  Stevenson, 
decided  by  the  Supreme  Court  of  Nevada  at  the  April  term, 
1878;  reported  in  "The  Reporter,"  vol.  6,  p.  428,  also  in 
"  Central  Law  Journal,"  vol.  7,  p.  301. 
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The  latter  case  is  a  very  well  considered  and  exhaustive 
opinion,  reviewing  all  decisions  on  the  point,  including  Rob- 
ertson v.  Jones,  and  Illinois  Railroad  and  Coal  Co.  v.  Ogle,  and 
the  Maryland  case.  After  considering  those  cases,  the  court,  in 
the  principal  case,  say  :  "A  careful  examination  of  the  author- 
ities has  convinced  us  that  there  is  a  growing  inclination 
amongst  all  courts,  where  it  can  be  done,  to  apply  the  only 
safe  and  just  rule  in  actions  for  damages,  whether  ex  contractu 
or  ex  delicto,  and  that  is  to  give  the  injured  party  as  near  com- 
pensation as  the  imperfections  of  human  tribunals  will  permit." 

Messrs.  Hay  &  Knispel,  and  Mr.  E.  L.  Thomas,  for  the 
appellee : 

The  cases  principally  relied  upon  by  counsel  for  appellant — 
Wood  v.  Moonwood,  43  E.  C.  L.  310,  Forsythe  v.  Wells,  41 
Pa.  291,  and  Winchester  v.  Craig,  Michigan, — were  fully  con- 
sidered by  this  court  and  discussed  in  the  opinion  in  the  David 
Ogle  case.  The  question  of  the  measure  of  damages  for  coal 
taken  by  mistake  we  think  finally  settled  by  this  court,  and 
we  refrain  from  following  appellant  in  that  branch  of  the 
case. 

Where  the  trespass  is  wilful,  punitive  damages  may  be 
awarded.  Bull  v.  Griswold,  19  111.  631 ;  McNaimara  v.  King, 
2  Gilni.  432 ;  Rlinois  and  St.  Louis  Railroad  and  Coal  Co.  v. 
Cobb,  68  111.  53;  Johnston  v.  Camp,  51  id.  229;  Cutter  v. 
Smith,  57  id.  252. 

In  an  action  of  trespass,  the  jury  may  give  exemplary  dam- 
ages against  a  defendant  who  wilfully  damages  plaintiff's 
property,  notwithstanding  the  defendant  may  have  made  an 
entry  in  good  faith,  supposing  he  had  a  good  right  to  do  so. 
Best  v.  Allen,  30  111.  30. 

In  further  aggravation  of  the  injury  done  Ogle,  the  appel- 
lant, when  it  saw  fit  to  retrace  its  steps,  took  away  the  pillars 
supporting  the  surface  of  the  land,  closed  up  the  rooms,  suf- 
fered the  mine  to  be  filled  up  with  water  and  choked  with  dirt, 
suffered  the  mine  to  fall  in,  so  that  no  accurate  survey  could 
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be  made,  nor  the  amount  of  coal  wrongfully  taken  accurately 
determined. 

The  maxim  "  Omnia  prcesumuntur  contra  spoliator em"  applies. 
Brooms'  Legal  Maxims,  843;  2  Best  on  Evidence,  411;  Win- 
chell  v.  Edwards,  57  111.  41. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  quare  clausum  f regit,  brought 
to  the  January  term,  1873,  of  the  St.  Clair  county  circuit  court 
by  Joseph  Ogle,  against  the  Illinois  and  St.  Louis  Railroad  and 
Coal  Company.  At  the  September  term,  1876,  of  the  court, 
there  was-  a  trial  of  the  cause,  which  resulted  in  a  judgment  in 
favor  of  plaintiff  for  $13,000,  from  which  judgment  the  com- 
pany appealed  to  this  court. 

The  record  shows  that  the  parties  to  the  suit  were  respec- 
tively owners  of  certain  coal  fields  which  lay  adjoining  each 
other,  and  that  appellant  had,  for  many  years  previous  to  the 
commencement  of  the  suit,  been  engaged  in  mining  and  remov- 
ing the  coal  from  its  own  lands. 

And  it  further  appears,  that  appellant,  in  prosecuting  its 
mining  operations,  crossed  the  dividing  line  and  passed  over 
into  the  coal  field  of  appellee  and  mined  and  removed  there- 
from a  large  quantity  of  coal.  And  for  this  invasion  of  ap- 
pellee's rights  the*  above  action  was  brought,  with  the  result 
already  stated. 

There  is  no  controversy  as  to  the  fact  of  the  trespass  by 
appellant, — that  is  conceded.  But  it  is  claimed  that  the  dam- 
ages allowed  by  the  jury  are  excessive,  and  that  the  court,  for 
that  reason,  should  have  granted  a  new  trial. 

It  is  also  further  claimed,  that  the  rule  governing  the  assess- 
ment of  damages  in  cases  of  this  character,  as  laid  down  in 
Robertson  v.  Jones,  71  111.  405,  and  approved  and  followed  in 
Illinois  and  St.  Louis  Railroad  and  Coal  Co.  v.  Ogle,  82  id. 
627,  after  an  elaborate  argument  and  an  extended  review  of 
the  authorities,  is  not  sound,  and  that  the  court  below  there- 
fore  erred   in   following  it.     And   this  court  is  now  asked  to 
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again  reconsider  those  cases  and  the  authorities  upon  which 
they  rest,  to  abrogate  the  rule  in  question  which  has  been  es- 
tablished by  them,  and  to  adopt  another  in  its  stead  which  is 
radically  variant  from  it. 

With  respect  to  the  question  of  damages,  so  far  as  it  depends 
upon  the  quantity  of  coal  taken  from  appellee's  land,  it  may  be 
remarked  that  the  evidence  is  contradictory  and  can  not  be 
reconciled,  and  the  estimates  of  the  witnesses  are  wide  apart. 
If  the  estimate  made  by  appellee's  engineer  was  correct,  then 
the  verdict  of  the  jury  was  too  small.  If,  on  the  other  hand, 
the  estimates' made  by  appellant's  engineers  are  correct,  then  the 
verdict,  allowing  nothing  for  punitive  damages,  was  entirely 
too  large.  It  is  doubtful,  to  say  the  least  of  it,  when  we  take 
into  consideration  some  important  facts  bearing  upon  the 
question  which  were  testified  to  by  other  witnesses,  whether 
either  of  these  estimates  was  correct.  At  any  rate  it  is  evi- 
dent that  the  jury  must  have  come  to  this  conclusion. 

We  have  examined  the  evidence  in  this  case  with  some  de- 
gree of  care,  so  as  to  enable  us  to  form  a  proper  estimate  of  its 
merits  and  intelligently  pass  upon  the  questions  submitted  for 
our  determination. 

The  trespass,  as  already  stated,  is  conceded,  and  appellant's 
counsel  admit  that  under  the  rule  adopted  by  this  court  for 
the  assessment  of  damages,  the  plaintiff  was  entitled  to  at  least 
$2312.40.  It  is,  moreover,  evident  that  this  trespass  was  not 
the  result  of  mere  mistake,  but  was  knowingly  and  wilfully 
done.  This  clearly  appears  from  the  testimony  of  Marion  and 
Jones,  and  it  is  not  at  all  contradicted  by  any  one.  This  be- 
ing so,  the  jury  were  warranted  in  giving  punitive  damages. 
So  far,  there  is  no  doubt  about  the  case. 

If  tested  by  the  number  of  witnesses,  the  weight  of  evidence 
with  respect  to  the  amount  of  coal  taken  is  certainly  with  appel- 
lant. While  the  number  of  witnesses  examined  is  a  considera- 
tion always  to  be  looked  to,  yet,  that  of  itself  is  by  no  means  to 
be  regarded  as  a  controling  one.  There  are  many  other  equally 
important  tests  of  truth,  chief  of  which  is  that  of  a  cross-ex- 
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animation  in  the  presence  of  the  court  and  jury.  The  witness' 
manner,  demeanor  and  bearing  upon  the  stand, — his  replies, 
whether  frank  and  open  or  reluctant  and  evasive, — his  manner 
of  expressing  himself,  whether  moderate,  dignified  and  respect- 
ful on  the  one  hand,  or  extravagant,  impertinent  and  reckless 
on  the  other, — his  intelligence  and  means  of  information  with 
respect  to  the  matters  of  which  he  speaks, — his  relation  to  the 
parties  to  the  suit, — his  interest  in  the  question  between  them, 
or  in  the  subject  matter  of  the  suit, — are  always  of  vital  impor- 
tance in  determining  to  what,  if  any,  credit  the  witness  is  en- 
titled. 

These  considerations  are  essential  elements  in  every  judicial 
investigation  through  the  instrumentality  of  witnesses.  They 
are  among  the  great  lights  and  aids  that  enable  the  court  and 
jury  to  arrive  at  the  truth.  But,  unfortunately,  in  the  nature 
of  things,  most  of  these  tests  of  truth  that  are  such  powerful 
aids  to  the  court  and  jury  that  try  a  cause,  can  not  be  pre- 
served in  or  transcribed  upon  the  record  of  it,  and  by  reason 
thereof  they  are  wholly  lost  to  a  superior  court  when  review- 
ing the  testimony  of  the  witness  who  testified  in  it.  For  this 
reason  it  has  become  a  well  settled  rule,  that  courts  of  error 
will  not  reverse  a  case  merely  because,  in  the  opinion  of  such 
court,  as  appears  from  the  record,  the  weight  of  evidence  was 
against  the  verdict. 

One  of  the  great  objects  of  a  jury  trial  at  all  is  to  settle  and 
determine  questions  between  witnesses  whose  statements  are 
contradictory  and  irreconcilable. 

In  Chicago  and  Rock  Island  Railroad  Co.  v.  McKean,  40 
111.  218,  this  court  said:  "The  weight  of  evidence  does  not 
depend  upon,  nor  is  it  made  up  of,  numbers  of  witnesses,  but 
of  the  matter  sworn  to,  and  the  position  of  the  witnesses  and 
their  capacity  to  hear  or  see,  as  the  case  may  be,  are  elements 
to  be  taken  into  consideration  in  weighing  the  testimony." 

In  Bishop  v.  Busse  et  al.  69  111.  403,  it  was  said:  "The 
question,  whether  a  verdict  should  be  sustained  or  set  aside  as 
to  the  finding  of  the  facts,  does  not  depend  on  the  number  of 
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witnesses  testifying  on  each  side  of  the  disputed  points.  The 
number  of  witnesses  may  be  on  one  side,  while  the  decided 
weight  of  evidence  may  be  on  the  other." 

In  Hubbard  v.  Rankin,  71  111.  129,  it  was  said:  "It  does 
not  follow,  from  the  fact  that  two  witnesses  to  the  same  trans- 
action testify  in  direct  opposition  to  each  other,  there  is  no 
preponderance  of  evidence  in  favor  of  the  one  holding  the 
affirmative  of  the  issue,  as  such  a  rule  would  rob  the  jury  of 
their  peculiar  province  of  judging  of  the  credibility  of  witnesses." 

Again,  in  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Dickson,  63  111.  151,  it  is  said:  "In  determining  an  issue  of 
fact  it  is  not  mere  numbers  of  witnesses  that  should  control, 
but  a  variety  of  considerations  enter  into  the  determination  as 
to  where  the  weight  of  evidence  lies ;  of  these  are  the  intelli- 
gence of  the  witnesses,  their  fairness  and  means  of  informa- 
tion, and  corroborating  circum%tances."  And  to  the  same 
eifect  many  other  cases  might  be  cited,  but  we  deem  it  unneces- 
sary to  do  so. 

This  court  has  often  had  occasion  to  state  the  general  rules 
and  principles  by  which  courts  should  be  governed  in  refusing 
or  granting  new  trials;  and  has  also  frequently  had  occasion 
to  determine  under  what  circumstances  it  would  be  error  to 
refuse  one  on  the  ground  that  the  verdict  is  not  supported  by 
the  evidence.  It  has  often  been  said  by  this  court,  where  the 
verdict  is  manifestly  against  the  evidence  or  weight  of  the  evi- 
dence, a  new  trial  should  be  granted.  Schwab  v.  Gingericlc, 
13  111.  697;  Allen  v.  Smith  et  al.  3  Scam.  97;  Scott  v.  Blumb,  2 
Gilm.  595. 

In  Reynolds  v.  Lambert,  69  111.  495,  it  is  said :  "  It  is 
the  settled  rule,  to  reverse  where  there  is  no  evidence  to  sus- 
tain the  verdict,  or  where  the  verdict  is  manifestly  against  the 
weight  of  the  evidence." 

In  Illinois  Central  Railroad  Co.  v.  Chambers,  71  111.  519, 
it  is  said :  "A  decision  so  clearly  against  the  preponderance 
of  evidence  as  to  amount  to  a  perversion  of  justice  will  be  set 
aside." 
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In  Toledo,  Wabash  and  Western  Railway  Co.  v.  Moore,  77 
111.  217,  it  is  said  :  "  Where  there  is  evidence  from  which  the 
jury  could  properly  find  their  verdict,  it  will  not  be  disturbed, 
though  the  evidence  may,  in  the  opinion  of  the  Supreme 
Court,  justify  a  different  result." 

In  Wiggins  Ferry  Company  v.  Higgins,  72  111.  517,  it  is 
said :  "  Though  the  evidence  may  not  be  entirely  satisfactory, 
yet  if  it  tends  to  sustain  the  issue,  and  the  circuit  judge,  who 
saw  the  witnesses  on  the  stand,  and  had  facilities  for  deter- 
mining the  weight  of  the  evidence  which  the  Supreme  Court 
does  not  possess,  is  satisfied  with  the  verdict  and  refuses  to 
set  it  aside,  the  Supreme  Court  will  not  disturb  it." 

In  Kightlinger  v.  Egan,  75  111.  141,  it  is  said:  " Where 
the  testimony  is  conflicting,  and  much  of  it  is  irreconcilable 
upon  the  main  question  in  issue,  the  verdict  of  the  jury,  when 
they  are  properly  instructed  a§  to  the  law  of  the  case,  must  be 
regarded  as  settling  the  controverted  facts."  To  the  same 
effect  are  the  cases  of  Simons  v.  Waldron,  70  111.  281,  and 
Connelly  v.  The  People,  81  id.  379. 

Again,  it  is  said,  in  Chapman  v.  Burt,  77  111.  337,  "that 
where  the  evidence  is  contradictory,  conflicting  and  irrecon- 
cilable, and  that  produced  by  the  party  in  whose  favor  the  jury 
find,  when  considered  alone  and  independent  of  the  opposing 
testimony,  clearly  sustains  the  verdict,  it  will  not  be  disturbed, 
unless  it  is  manifest  the  jury  have  mistaken  the  evidence  or 
have  been  governed  by  passion  or  prejudice." 

Now,  viewing  the  case  before  us  in  the  light  of  the  cases  we 
have  just  adverted  to,  and  especially  the  one  last  cited,  it  is 
manifest  that  it  ought  not  to  be  reversed  on  the  ground  that 
the  verdict  is  not  supported  by  the  evidence.  There  is  evi- 
dently no  pretence  for  saying — and  indeed  it  is  not  claimed: — 
that  the  evidence  of  appellee,  when  considered  without  refer- 
ence to  defendant's  evidence,  does  not  sustain  the  verdict;  and 
there  certainly  is  equally  as  little  pretence  for  claiming  that 
the  evidence  in  the  case  was  misunderstood,  or  that  the  jury 
were  actuated  by  passion  or  prejudice,  as  there  is  for  saying 
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that  the  evidence  of  appellee,  when  considered  without  regard 
to  appellant's  evidence,  does  not  sustain  the  verdict.  We  are 
clearly  of  opinion,  therefore,  that  there  was  no  error  in  refus- 
ing to  grant  a  new  trial. 

With  respect  to  the  rule  adopted  by  this  court  for  the  assess- 
ment of  damages  in  cases  of  this  character,  we  still  see  no  suffi- 
cient reason  for  changing  it,  even  if  it  could  be  considered 
any  longer  an  open  question.  We  have  read  with  much 
pleasure,  and  trust  some  profit,  the  brief,  and  very  able  argu- 
ment of  the  learned  counsel  for  appellant  on  the  question,  and 
while  we  are  not  convinced  by  it,  and  decline  to  reconsider  the 
cases  decided  by  this  court  establishing  the  rule,  or  the 
authorities  upon  which  they  rest,  yet  we  deem  it  proper  to  say 
that  the  more  we  have  considered  the  rule  and  the  reasons 
upon  which  it  is  founded,  the  more  confident  we  are  that 
it  rests  on  sound  legal  principles  and  is  suggested  by  a  wise 
and  just  policy.  The  rule  contended  for  by  appellant  and 
adopted  by  some  other  courts  would  certainly  work  a  great 
hardship  in  many  cases  that  might  be  supposed;  and  it  would, 
under  some  circumstances,  be  a  strong  temptation  to  one  who 
happened  to  have  but  little  veneration  for  the  laws  of  meum  et 
tuum,  to  trespass  upon  the  rights  of  others. 

It  would  in  many  cases,  we  apprehend,  be  quite  easy  to 
pass  the  line  into  another's  coal  mine,  as  was  done  in  this 
case,  and  trespass  there  for  months,  or  possibly  years,  without 
the  owner  knowing  anything  about  it.  The  trespasser  might 
speculate  on  the  chances  of  never  being  detected,  and  at  the 
same  time  console  himself  with  the  reflection  that  if  discov- 
ered he  might  possibly  escape  through  some  loophole  in  legal 
proceedings,  and  if  the  worst  came  to  worst,  he  would  only 
have  to  pay  what  the  coal  was  worth  in  the  bank,  and  by 
pulling  down  the  props  and  allowing  the  entries  and  rooms 
to  tumble  in,  a  scientific  engineer  might  be  able  to  make  such 
estimates  as  would  greatly  reduce  the  actual  amount  of  coal 
taken. 


366  III.  &  St.  L.  E.  R.  &  C.  Co.  v.  Ogle.     [June  T. 

Opinion  of  the  Court. 

Again,  one  might  have  a  coal  field  and  not  desire  to  have 
it  mined  for  him  just  at  the  time  it  suited  the  convenience  of 
his  neighbor  to  do  so.  From  certain  temporary  extrinsic 
causes  the  price  might  be  very  low,  so  that  the  owner  would 
prefer  keeping  the  coal  till  the  market  went  up;  yet  perhaps 
its  very  cheapness  might  be  a  temptation  to  the  trespasser  to 
take  it.  It  is  believed  that  there  are  few  if  any  instances 
with  us  where  the  owners  of  coal  mines  cross  their  own  lines 
without  knowing  it;  yet  it  might  in  some  cases  be  difficult  to 
prove  that  the  taking  was  with  a  full  knowledge  of  the  owner's 
rights,  and  failing  in  that,  all  the  owner  could  get  under  the 
rule  contended  for  would  be  a  half  or  third  of  a  cent  a  bushel. 

The  rule  which  we  have  adopted  will  have  a  wholesome  effect 
upon  all  persons  operating  coal  mines.  It  will  have  a  ten- 
dency to  prevent  wilful  trespasses  on  other  persons'  rights. 
To  change  the  rule,  and  adopt  the  one  proposed  in  its  stead, 
would  not  only  be  unwise  on  the  ground  of  public  policy,  but 
would  directly  mar  the  beauty  and  in  part  destroy  the  har- 
mony, logic  and  consistency  that  exist  in  that  great  body  of 
common  law  principles  and  maxims  that  underlie  and  consti- 
tute a  part  of  the  jurisprudence  of  our  State. 

The  rule  which  we  have  adopted  is  not  one  of  our  own 
manufacture.  It  is  founded  on  legal  principles  and  maxims 
as  old  as  the  common  law  itself.  Among  them  may  be  men- 
tioned the  following:  A  party  shall  not  be  permitted  to 
take  advantage  of  his  own  wrong;  he  can  not  acquire  title  to 
a  chattel  by  a  mere  tortious  act ;  that  so  long  as  a  chattel  can 
be  identified,  however  much  its  value  may  be  increased  by 
the  labor  of  a  wrong-doer,  the  right  of  property  is  unchanged, 
and  the  real  owner  may  reclaim  it  or  recover  its  full  value 
from  the  wrongful  taker.  When  a  portion  of  the  realty  is  by 
a  trespass  severed  from  land,  and  is  thereby  converted  into  a 
chattel,  if  one  other  than  the  trespasser  takes  it,  it  is  admitted 
he  is  liable  for  its  full  value  in  its  severed  condition.  So  in 
trespass  quare  clausum  /regit,  the  defendant  is  always  liable  for 
the  full  value  of  any  chattel  he  may  carry  away  at  the  time 
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of  the  unlawful  entry.     And,  finally,  one  can  not  make  him- 
self the  creditor  of  another  without  the  latter's  consent. 

Now,  it  seems  to  us  utterly  impossible  to  harmonize  these 
acknowledged  principles  of  law  with  the  rule  contended  for. 
Let  us  see :  A  unlawfully  enters  the  coal  mine  of  B,  and  de- 
liberately separates  from  the  coal  in  its  unmined  and  natural 
state  one  hundred  bushels  of  coal.  The  coal  before  separation 
is  worth  just  fifty  cents.  When  separated  it  is  worth  just  five 
dollars.  Now,  when  the  coal  is  thus  mined  and  ready  for  re- 
moval to  market,  to  whom  does  it  belong?  All  concede  that 
it  belongs  to  B,  the  owner  of  the  mine.  To  say  that  A  had  any 
interest  in  it  whatever  would  be  to  hold  that  one  could,  in  vio- 
lation of  the  principle  above  stated,  acquire  a  right  in  another's 
chattel  by  his  own  tortious  act,  or  in  other  words  could  take 
advantage  of  his  own  wrong.  Suppose  when  the  coal  is  thus 
mined,  C,  a  third  party,  in  the  absence  of  A,  enters  the  mine 
and  carries  the  hundred  bushels  of  coal  away  without  authority 
from  B.  In  such  case  it  is  quite  evident  that  A  would  have 
no  right  of  action  against  C  for  taking  the  coal,  and  it  is 
equally  certain  that  B  would  have  such  right  of  action,  and 
that  he  could  recover  five  dollars,  the  full  value  of  the  coal. 
This  but  shows  that  A  really  has  no  interest  in  the  coal,  not- 
withstanding he  enhanced  its  value  ten  fold  by  mining  it. 
Now  if  C,  in  the  case  above  supposed,  is  bound  to  pay  five 
dollars  as  damages  for  the  trespass,  being  the  full  value  of  the 
coal,  and  A,  in  the  event  he  got  away  with  it  himself,  would 
be  required  to  pay  only  fifty  cents  for  taking  the  same  coal, 
upon  what  principle  or  reason  would  this  difference  in  the 
measure  of  damages  rest?  Not  on  the  form  of  action,  for  in 
either  case  we  will  suppose  the  action  to  be  trespass  quare 
clausum  /regit  There  is  evidently  no  difference  in  the  cir- 
cumstances of  the  two  cases,  except  that  A  incurred  the  ex- 
pense of  digging  the  coal,  and  C  found  it  already  dug  for 
him.  Now  if  A,  in  the  assessment  of  damages,  is  required  to 
pay  only  fifty  cents,  does  he  not  in  effect  make  B,  the  owner, 
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pay  him  for  his  labor — his  tortious  act?     Or,  in  other  words, 
he  makes  himself  B's  creditor  without  the  latter's  consent. 

If  the  owner  bring  trover  for  coal  wrongfully  taken  from 
his  mines,  it  is  conceded  that  the  measure  of  damages  is  the 
value  of  the  coal  in  its  state  or  condition  as  a  chattel,  without 
any  deduction  for  mining;  and  in  such  case,  where  the  tres- 
passer has  sold  the  coal  and  converted  it  into  money,  the  owner 
of  the  mine  may  waive  the  tort  and  recover  the  full  amount 
of  money  received  for  the  coal  in  an  action  of  assumpsit. 

If  a  wrong-doer  enters  the  premises  of  another  and  takes 
his  horse  from  the  stable,  on  a  count  for  unlawfully  breaking 
the  close  of  the  plaintiif,  setting  up  by  way  of  aggravation  of 
damages  the  unlawful  taking  of  the  horse,  the  owner  may  re- 
cover the  full  value  of  the  horse,  without  any  deductions  on 
account  of  expenses  incurred  in  removing  locks  from  the  sta- 
ble or  capturing  the  horse.  These  familiar  principles  are  all 
in  harmony  with  the  rule  we  have  adopted.  They  are  not  in 
harmony  with  the  other. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  cir- 
cuit court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott,  dissenting :  I  can  not  concur  in  this 
decision.  Under  any  rule  that  can  be  adopted  for  ascertain- 
ing the  measure  of  damages,  I  am  of  opinion  the  damages 
found  are  so  excessive  the  judgment,  for  that  reason,  ought  to 
be  reversed. 
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William  McElhanon 

v. 

The  People  of  the  State  of  Illinois. 

1.  Grand  jury — changing  venire  by  the  sheriff  by  substitution  of  names.  While 
it  is  irregular  and  improper  for  the  sheriff  to  whom  a  venire  facias  for  a  grand 
jury  has  been  directed,  to  change  the  writ  by  substituting  the  name  of  another 
person  for  one  named  therein  to  be  summoned,  still,  if  the  person  whose  name 
is  thus  substituted  shall  serve  upon  the  grand  jury,  and  an  indictment  for  a 
mere  misdemeanor  be  found,  whatever  the  rule  might  be  in  cases  of  felony,  the 
indictment  will  not  be  quashed  merely  because  of  such  irregularity. 

2.  Such  an  irregularity  is  not  ground  for  quashing  an  indictment,  under 
our  statute,  although  it  is  at  common  law, — nor  is  it  ground  for  challenge  to 
the  array,  but  the  proper  mode  of  making  the  objection  is  by  challenging  the 
polls  as  to  the  substituted  person,  and  upon  such  challenge  the  name  so 
improperly  inserted  will  be  stricken  out. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  P.  E.  Hosmer,  Mr.  G.  W.  Vernor,  and  Mr.  Daniel 
Hay,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Plaintiff  in  error  was  indicted,  and  convicted  of  keeping  a 
common  gaming  house  under  the  second  count  of  the  indict- 
ment. A  fine  of  $100  was  imposed  and  judgment  rendered 
for  the  amount  and  costs,  and  he  prosecutes  error  to  reverse 
the  judgment. 

Accused,  before  trial,  entered  a  motion  to  quash  the  indict- 
ment. The  motion  was  supported  by  an  affidavit  that  the 
sheriff,  after  receiving  the  venire  for  the  grand  jury,  struck 
out  the  name  of  Samuel  A.  Martin,  who  had  been  regularly 
selected,  and  inserted  the  name  of  E.  C.  Clark,  who  had  not 
been  selected  to  serve  as  a  grand  juror  at  that  term.  Clark 
24—92  III. 
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was  summoned,  attended,  was  impanneled,  and  served  on  the 
jury  which  found  the  indictment. 

It  would  seem  strange  that  any  person  claiming  to  be  quali- 
fied to  act  as  sheriff  would  do  such  an  act.  In  fact,  we  would 
not  expect  any  one  would  be  so  ignorant  as  not  to  know  that  a 
sheriff  has  no  power  to  change  any  process  that  comes  to  his 
hands.     He  must  have  known  it  was  unauthorized. 

But  did  this  misconduct  of  the  sheriff  render  the  indictment 
found  by  this  grand  jury  illegal?  And  was  it  error  to  over- 
rule the  motion  to  quash  ?  Plaintiff  in  error  has  referred  us 
to  Stone  v.  The  People,  2  Scam.  326,  as  controlling  this  ques- 
tion, and  as  requiring  a  reversal.  In  that  case  the  regular 
panel  of  grand  jurors  had  been  discharged  from  further  attend- 
ance. Afterwards,  and  during  the  term,  the  court  ordered 
the  sheriff  to  summon  a  grand  jury,  which  was  done,  and  it 
was  impanneled,  and  indicted  Stone  for  murder,  and  he  was 
put  on  his  trial  and  convicted.  Two  of  the  petit  jurors  who 
tried  him  had  been  summoned,  one  for  the  first  and  the  other 
for  the  second  week  of  the  term,  and  both  had  attended  and 
served,  but  having  been  discharged,  others  were  summoned  by 
order  of  the  court.  It  was  urged  that  there  was  no  warrant 
of  law  for  thus  impanneling  the  grand  jury  which  indicted  or 
the  petit  jury  which  tried  and  convicted  accused.  But  this 
court  held  that  the  proceeding  was  regular,  under  the  common 
law  powers  of  the  court;  that  notwithstanding  these  juries 
were  not  impanneled  in  the  mode  prescribed  by  the  statute, 
under  the  common  law  they  were  regular,  and  the  judgment 
was  affirmed.  In  discussing  the  question  it  was  said,  that 
objections  to  the  mode  of  summoning  grand  and  petit  jurors 
should  be  taken  by  challenge  of  the  array,  or  on  motion  to 
quash  the  indictment  founded  on  affidavit  of  the  irregularity 
urged;  that  such  objections  could  not  be  incorporated  into 
the  record  unless  raised  in  one  of  these  modes;  that  such 
objections  could  not  be  urged  on  a  motion  for  a  new  trial. 

According  to  this  authority  the  question  in  this  case  was 
properly  presented  on  a  motion  to  quash  supported  by  affidavit. 
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The  act  of  the  sheriff,  however  reprehensible,  in  erasing  one 
name  and  substituting  another,  did  not  render  void  the  venire 
facias  regularly  issued.  There  was  no  ground  for  challenging 
the  array,  but  there  was  ground  for  challenging  the  polls  as  to 
Clark,  and  had  the  challenge  been  made  his  name  would  have 
been  stricken  out.  But  did  his  acting  as  one  of  the  grand 
jury  which  found  the  indictment,  render  it  vicious  and  require 
it  to  be  quashed  ? 

The  411th  section  of  the  Criminal  Code,  Rev.  Stat.  1874,  p. 
408,  has  this  provision:  "All  exceptions  which  go  merely  to 
the  form  of  an  indictment  shall  be  made  before  trial,  and  no 
motion  in  arrest  of  judgment,  or  writ  of  error,  shall  be  sus- 
tained for  any  matter  not  affecting  the  real  merits  of  the 
offence  charged  in  the  indictment.  ISTo  indictment  shall  be 
quashed  for  want  of  the  words  '  with  force  and  arms/  or  the 
occupation  or  place  of  residence  of  the  accused,  nor  by  reason 
of  the  disqualification  of  any  grand  juror." 

At  the  common  law  this  objection  would  have  been  ground  for 
quashing  the  indictment,  but  this  section  has  made  an  impor- 
tant change  in  the  practice.  By  it  we  are  prohibited  from 
reversing  for  any  matter  which  does  not  affect  the  real  merits 
of  the  offence  charged  in  the  indictment.  It  nowhere  appears 
that  Clark  was  not,  in  all  other  respects,  fully  qualified  to  act 
as  a  grand  juror,  and  we  fail  to  see  that  plaintiff  in  error  was 
or  could  have  been  prejudiced  in  any  manner  by  this  juror 
acting  with  the  others  in  finding  the  indictment. 

The  offence  is  but  a  misdemeanor  and  it  could  under  the 
statute,  have  been  prosecuted  on  information  of  the  prosecu- 
ting attorney,  in  the  county  court,  without  an  indictment. 
(See  sec.  182,  chapter  "Courts,"  Rev.  Stat.  1874,  p.  343;  also, 
sec.  1,  aat  of  1877,  p.  77.)  In  view  of  this  legislation,  how 
can  we  say  that  in  a  misdemeanor  of  this  character  such  an 
irregularity  can  in  anywise  affect  the  merits  of  the  case?  The 
prosecution  might  have  been  instituted  in  the  county  court 
without  any  indictment,  and  as  it  was  in  the  circuit  court  there 
was  only  a  difference  in  the  form  of  proceeding.      In  mere 
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misdemeanors  we  must  hold  that  such  irregularities  do  not 
authorize  or  require  the  indictment  to  be  quashed. 

The  eighth  section  of  the  aBill  of  Rights"  in  our  constitu- 
tion has  relaxed  the  strictness  required  by  former  organic 
requirements.  That  section  provides,  that  no  person  shall  be 
held  to  answer  a  criminal  charge  unless  on  an  indictment  by 
a  grand  jury,  except  in  cases  in  which  the  punishment  is  by 
fine,  or  imprisonment  otherwise  than  in  the  penitentiary,  in 
cases  of  impeachment,  and  cases  arising  in  the  army  or  navy, 
or  in  the  militia  when  in  actual  service  in  time  of  war  or  pub- 
lic danger.  The  last  clause  of  the  section  authorizes  the  Gen- 
eral Assembly  to  abolish  the  grand  jury  in  all  cases. 

Had  this  been  a  capital  case,  or  a  felony,  it  may  be  we 
should  have  reached  a  different  conclusion,  but  that  question 
is  not  before  us,  and  we  refrain  from  the  expression  of  any 
opinion  upon  it. 

We  are  clearly  of  opinion  that  the  judgment  of  the  court 

below  must  be  affirmed. 

Judgment  affirmed. 


William  Fitzgerald 

v. 

Henry  Harms. 

1.  Injunction — allowance  of  claim  by  county  board.  A  court  of  equity  will 
not  interfere  by  injunction  with  the  action  of  a  county  board,  in  regard  to  the 
affairs  entrusted  to  them  by  law,  where  no  fraud  or  corruption  is  shown. 

2.  Where  a  county  board,  not  acting  fraudulently  or  corruptly  or  by  collu- 
sion, settles  and  adjusts  a  claim  of  a  contractor  for  extra  labor  and  work  upon 
a  foundation  of  a  court  house,  caused  by  changes  in  the  original  plats,  a  court 
of  equity  will  have  no  jurisdiction  to  enjoin  the  payment  of  the  sum  thus 
allowed. 

3.  If  a  county  board  should  undertake  to  appropriate  the  money  of  the 
county  for  a  purpose  not  authorized  by  law,  a  tax-payer  may  doubtless  have 
the  same  prevented  by  bill  in  equity  for  an  injunction. 
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Writ  of  Error  to  the  Appellate  Court  of  the  First  Dis- 
trict; the  Hon.  Theo.  D.  Murphy,  presiding  Justice,  and 
Hon.  Geo.  W.  Pleasants  and  Hon.  Jos.  M.  Bailey,  Justices. 

Mr.  Consider  H.  Willett,  for  the  plaintiif  in  error. 
Mr.  R.  H.  Forrester,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  William  Fitzgerald, 
a  tax-payer,  in  the  circuit  court  of  Cook  county,  to  enjoin  the 
county  commissioners  from  paying  Henry  Harms,  a  contractor, 
who  contracted  with  the  county  to  erect  the  foundation  of  the 
Cook  county  court  house,  a  certain  sum  of  money,  amounting 
in  the  aggregate  to  $34,689.82,  and  to  restrain  the  county 
clerk  from  issuing  an  order  for  said  amount,  and  to  enjoin 
the  treasurer  of  the  county  from  paying  the  same.  In  the 
circuit  court  a  hearing  was  had  on  bill,  answer  and  proofs, 
and  the  prayer  of  the  bill  was  granted  and  a  perpetual  injunc- 
tion decreed. 

The  defendant  in  the  bill,  Harms,  appealed  to  the  Appellate 
Court,  where  the  decree  was  reversed  and  the  bill  dismissed. 
To  reverse  this  decision  the  complainant  in  the  bill  has  sued 
out  this  writ  of  error. 

On  the  argument  a  number  of  questions  have  been  ably 
argued  by  counsel  who  represent  the  complainant  and  the  de- 
fendant in  the  bill,  but  in  the  view  we  take  of  the  case  there 
is  but  one  question  which  it  will  be  necessary  to  consider, 
and  that  is,  whether  a  court  of  equity  has  jurisdiction  to  inter- 
fere with  the  action  of  the  county  commissioners  in  regard  to 
county  affairs  entrusted  to  them  by  law,  where  no  fraud  or 
corruption  is  shown. 

Section  7  of  article  10  of  the  constitution  of  the  State  pro- 
vides, that  the  county  affairs  of  Cook  county  shall  be  man- 
aged by  a  board  of  commissioners  consisting  of  fifteen  persons. 

Under  section  24,  Rev.  Stat.  1874,  p.  306,  each  county  has 
,  power  to  make  all  contracts,  and  do  all  other  acts  in  relation 
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to  the  property  and  concerns  of  the  county,  necessary  to  the 
exercise  of  its  corporate  powers.  Under  section  25  of  the  same 
act,  the  county  board  has  power  to  manage  the  county  funds 
and  county  business  ;  to  examine  and  settle  all  accounts  against 
the  county,  and  all  accounts  concerning  the  receipts  and  ex- 
penditures of  the  county.  By  section  26  the  county  board  is 
required  to  erect  or  otherwise  provide,  when  necessary,  and 
the  finances  of  the  county  will  justify  it,  and  keep  in  repair, 
a  suitable  court  house,  jail,  and  other  necessary  county  build- 
ings. 

Under  these  provisions  of  the  law  it  appears  that  Henry 
Harms  made  a  written  contract  with  the  board  of  commis- 
sioners to  construct  the  foundations  of  the  Cook  county  court 
house  according  to  certain  plans  and  specifications,  for  $84,- 
800.  About  six  months  after  the  contract  was  executed,  and 
when  the  excavations  and  piling  for  the  foundations  were 
nearly  completed,  the  board  of  commissioners  made  changes 
in  the  original  plans,  involving  a  more  costly  and  expensive 
job,  which  the  contractor  was  ordered  by  the  architect  em- 
ployed by  the  county  to  proceed  to  execute,  and  which  he  did. 

After  the  work  had  been  done  the  contractor  claimed  that 
he  was  entitled  to  be  paid  for  the  work  according  to  measure- 
ment and  value,  which  amounted  to  the  sum  of  $162,967.89. 

The  dispute  in  regard  to  the  manner  in  which  the  value  of 
the  work  was  to  be  estimated  and  the  amount  to  be  paid  was 
submitted  by  the  architect  to  the  board.  The  board  referred 
the  matter  to  a  committee,  but  the  committee,  after  having  the 
matter  under  consideration  for  some  time,  and  not  being  able 
to  agree,  reported  the  whole  matter  back  to  the  board  for  its 
consideration.  The  board,  on  the  23d  day  of  April,  1877,  after 
a  discussion  of  the  disputed  claim,  as  a  settlement  passed  a 
resolution  allowing  Harms  the  sum  of  $141,640.85  including 
prior  allowances,  reserving  $3949.02  until  the  question  of  re- 
sponsibility of  leveling  up  the  foundations  should  be  adjusted. 
The  sum  allowed,  that  is  $141,640.85,  is,  as  claimed  by  the 
complainant,  $34,689.82  more   than   Harms  was   entitled  to 
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receive  under  the  contract,  after  making  a  liberal  allowance 
for  all  extras. 

We  shall  not  stop  to  inquire  whether  the  claim  of  the  con- 
tractor was  meritorious  or  not.  We  have  referred  briefly  to 
some  of  the  leading  facts,  for  the  purpose  of  showing  that  the 
claim  was  oue  of  a  character  that  came  within  the  jurisdiction 
and  power  of  the  county  board  to  settle  and  adjust.  Under 
the  statute  the  board  of  commissioners  had  the'power  to  erect 
a  court  house,  it  had  the  authority  to  make  all  contracts  neces- 
sary to  the  exercise  of  its  corporate  powers,  and  it  was  likewise 
entrusted  with  power  to  examine  and  settle  all  accounts  against 
the  county  and  all  accounts  concerning  the  receipts  and  ex- 
penditures of  the  county. 

If  the  county  board  should  undertake  to  appropriate  money 
for  a  purpose  not  authorized  by  law,  as  was  the  case  in  Liv- 
ingston County  v.  Weider,  64  111.  427 ,  Chestnutwood  v.  Hood, 
68  id.  132,  and  Cotton  v.  Hanchett,  13  id.  615,  doubtless  a 
tax-payer  might,  by  bill,  invoke  the  aid  of  a  court  of  equity. 
It  is  also  doubtless  true,  if  the  allowance  of  a  claim  was  ob- 
tained by  the  fraud  or  corruption  of  the  board  or  its  members, 
a  court  of  equity  might  lend  its  aid  to  prevent  the  consumma- 
tion of  the  fraud  by  a  payment  ofcsuch  a  claim.  But  we  under- 
stand it  has  been  a  uniform  rule  for  courts  of  equity  to  refuse 
to  interfere  by  injunction  with  the  action  of  municipal  cor- 
porations, so  long  as  they  are  acting  within  the  bounds  of  the 
p6wers  conferred  upon  them  by  law,  and  their  action  is  not 
tainted  with  fraud. 

Moores  v.  Smeadley,  6  Johns.  Ch.  28,  is  an  early  and  impor- 
tant case  on  the  question.  In  deciding  the  case  the  chancellor 
said  :  "  I  can  not  find,  by  any  statute  or  precedent  or  practice, 
that  it  belongs  to  the  jurisdiction  of  chancery,  as  a  court  of 
equity,  to  review  or  control  the  determination  of  the  super- 
visors hi  their  examinations  and  allowance  of  accounts  as 
chargeable  against  their  county,  or  any  of  its  towns,  and  in 
causing  the  moneys  so  allowed  to  be  raised  and  levied.  There 
was  no   allegation  of  fraud  or  corruption   in  the  case.     The 
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most  that  could  be  said  was  that  they  made  an  erroneous  de- 
termination. The  act  which  has  been  cited,  (Laws  of  N.  Y. 
vol.  2,  p.  137,)  gave  the  supervisors  authority  to  examine,  set- 
tle and  allow  all  accounts  chargeable  against  the  county,  and 
to  ascertain  each  town's  proportion,  and  to  add  such  further 
sum  as  any  town  should  have  voted  to  be  raised  for  the  de- 
struction of  noxious  animals,  and  to  cause  all  such  sums  to  be 
raised  and  levied."  See  also,  Meserole  v.  The  Mayor  and, 
Council,  8  Paige,  198 ;    Gillespie  v.  Broos,  23  Barbour,  370. 

In  the  case  of  Andrews  v.  Knox  County,  70  111.  65,  which 
was  a  bill  to  enjoin  the  board  of  supervisors  from  erecting  a 
jail,  it  was  held,  in  the  absence  of  any  charge  of  fraud,  cor- 
ruption or  dishonesty  in  a  board  of  supervisors  in  the  exercise 
of  the  discretion  vested  in  them  in  respect  to  providing  a  suit- 
able jail  for  their  county,  a  court  has  no  jurisdiction  to  order 
the  issue  of  an  injunction  to  prevent  their  action. 

It  may  be  that  the  board  of  commissioners  did  not  act  with 
that  discretion  and  wisdom  in  allowing  the  claim  of  Harms, 
that  should  have  characterized  their  deliberations.  Perhaps  it 
would  have  been  wise  in  them  to  have  refused  to  allow  the 
claim,  and  thus  referred  him  to  a  court  of  law,  where  the  proper 
amount  could  have  been  fixed  by  a  jury ;  but,  however  that 
may  be,  a  court  of  equity  can  not  interfere  with  the  delibera- 
tions or  the  action  of  the  board  of  commissioners  over  a  matter 
which  the  law  has  entrusted  to  them,  unless  fraud  be  shown, 
or  they  have  undertaken  to  allow  a  claim  which  was  not  of  a 
character  to  be  paid  by  the  county. 

The  commissioners  are  elected  by  the  people,  clothed  by  the 
law  with  certain  powers,  and  so  long  as  they  keep  within  their 
jurisdiction,  although  they  may  err  in  judgment,  the  courts 
are  powerless  to  interfere.  The  Town  of  Petersburg  v.  Mappin, 
14  111.  194. 

In  such  a  case  the  remedy,  and  the  only  one  in  the  hands 
of  the  tax-payers,  is  a  judicious  use  of  the  ballot  at  the  polls. 
In  that  mode   incompetent   men  can  be   defeated,  and   those 
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competent  and  worthy  to   discharge  the  duties  of  the  office 
can  be  selected. 

The  decree  of  the  Appellate  Court  will  be  affirmed. 

Decree  affirmed. 


The  Edwardsville  Railroad  Company 
Seth  T.  Sawyer. 

1.  Purchaser  at  sheriff's  sale — conveyance  by  him  before  sheriff's  deed. 
Where  a  purchaser  of  land  at  a  sheriff's  sale  under  execution  conveys  the  land, 
even  by  quitclaim  deed,  after  he  is  entitled  to  a  deed  from  the  sheriff,  but  be- 
fore its  execution,  a  deed  executed  by  the  sheriff  subsequently  to  such  convey- 
ance by  the  purchaser  will  have  relation  back  to  and  take  effect  from  the  time 
the  purchaser  was  entitled  to  receive  it,  there  being  no  rights  of  third  persons 
to  be  injuriously  affected  thereby;  so  the  grantee  under  the  deed  from  the 
execution  purchaser  would  take  the  same  title  he  would  if  the  sheriff's  deed 
had  been  made  prior  to  such  conveyance. 

2.  Conveyance — whether  in  fee  or  for  life  only — omission  of  words  of  inherit- 
ance. Prior  to  the  act  of  July  21,  1837,  a  conveyance  of  land  simply  to  the 
grantee  by  name,  without  the  word  "heirs,"  would  pass  only  a  life  estate. 

3.  Execution — sale  of  reversionary  interest — extinction  of  the  intermediate  estate. 
Where  the  owner  of  land  conveys  the  same  in  such  manner  as  only  to  pass  a 
life  estate  to  his  grantee,  and  the  grantor's  ^reversionary  estate  alone  is  levied 
upon  and  sold  under  execution,  upon  the  death  of  the  person  holding  the  life 
estate  the  purchaser  under  the  execution  will  become  seized  of  the  land  in  fee. 

4.  Pleading  and  evidence — in  ejectment — defence  under  the  general  issue — when 
special  plea  required.  Under  the  plea  of  not  guilty,  in  ejectment,  the  possession 
of  the  premises  as  they  are  described  and  defined  in  the  declaration  is,  under 
the  statute,  admitted,  and  under  the  issue  upon  that  plea  it  is  only  necessary 
for  the  plaintiff  to  prove  title  in  himself  at  the  time  of  the  commencement  of 
the  suit,  of  the  premises  described  in  the  declaration.  To  enable  the  defendant 
to  raise  the  question  as  to  the  fact  of  his  possession  of  all  or  any  part  of  the 
premises,  he  must  put  that  fact  in  issue  by  special  plea. 

5.  Railroads  upon  public  highways — power  of  those  having  control  of  public 
roads — ejectment  by  an  individual.  The  public  authorities  who  have  the  super- 
intendence and  control  of  the  public  roads  may  authorize  travel  on  them  by 
the  means  of  a  railroad,  and  where  a  railroad  company  has  constructed  its 
road  upon  and  along  a  public  road,  such  use  and  possession  is  a  matter  between 
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the  road  authorities  and  the  railroad  company,  and  the  right  can  not  be  ques- 
tioned in  an  action  of  ejectment  by  the  owner  of  the  land  over  which  the  public 
road  has  been  established. 

Appeal  from '  the  Circuit  Court  of  Madison  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Burnett,  Gillespie  &  Happy,  for  the  appellant: 

The  deed  from  Merrill  to  Caswell  and  Tuthill  was  only  a 
quitclaim  deed,  not  purporting  to  convey  an  estate  in  fee  sim- 
ple,— so  the  sheriff's  deed,  subsequently  made  to  Merrill, 
Caswell  and  Tuthill,  did  not  operate,  in  respect  to  Merrill's 
one-third  interest,  so  as  to  inure  to  the  benefit  of  his  grantees. 
Frink  v.  Darst,  14  111.  308. 

That  being  the  case,  the  plaintiff  will  be  unable  to  recover 
according  to  his  claim. 

Under  a  declaration  in  ejectment  for  the  entire  premises,  an 
undivided  interest  less  than  the  whole  can  not  be  recovered. 
Murphy  v.  Orr,  32  111.  489;  Demenger  v.  McConnell,  41  id.  228; 
Clark  v.  Thompson,  47  id.  25 ;  Hardin  v.  Kirk,  49  id.  153, 

In  ejectment,  under  our  statute,  a  person  can  not  recover 
unless  he  shows  himself  entitled  to  the  possession  at  the  time 
of  the  demise  laid  in  the  declaration.  Wood  v.  Morton,  11  111. 
547. 

Under  the  circumstances  of  this  case,  we  insist  the  rule  of 
law  to  be,  that  before  Sawyer  was  entitled  to  commence  the 
suit  it  was  necessary  for  him  to  give  notice  to  the  defendants 
to  quit.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Knox  College,  34  111.  195. 

In  respect  to  the  deed  from  Thomas  P.  Clark  to  T.  C.  Clark, 
it  is  contended  by  appellee  that  it  only  conveyed  a  life  estate, 
the  word  "heirs"  not  being  used  in  the  deed.  It  certainly  was 
intended  by  the  grantor  that  all  his  interest  in  the  land  should 
be  conveyed  by  the  deed  ;  no  lesser  estate  is  reserved.  The 
words  are  as  follows:  "I  do  sell  and  confirm  unto  the  afore- 
said T.  C.  Clark  all  my  right,  title,  interest,  claim  or  demand 
whatsoever  to  the  above  described  lands,  against  myself,  my 
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heirs,  executors,  administrators  and  assigns  and  all  and  every 
person  whatsoever,  and  will  forever  warrant  and  defend  the 
same."  Words  could  not  be  used  to  show  the  intention  of  the 
parties  better,  that  all  the  title  was  conveyed.  The  deed  in 
this  case  was  made  July  15,  1837,  acknowledged  August  1, 
1837,  and  recorded  November  9,  1837.  The  act  of  July  21, 
1837,  changed  the  rule  of  the  common  law,  and  the  question 
is  whether  this  deed  is  controlled  by  that  act. 

Messrs.  S.  T.  &  R.  S.  Sawyer,  for  the  appellee : 

The  deed  to  T.  C.  Clark  did  not  bargain,  sell  and  convey  to 
him  and  his  heirs.  As  the  law  was  at  the  date  of  said  deed, 
the  bargainee  only  took  a  life  estate,  for  the  word  heirs  was 
necessary  to  create  a  fee.  2  Blackstone's  Com.  ch.  7,  p.  104; 
Cruise's  Digest,  vol.  3,  title  "Deeds,"  ch.  21,  sec.  1. 

This  was  the  law  in  this  State  until  the  act  of  July  21,  1837, 
(subsequent  to  the  date  of  the  deed,)  changing  the  common 
law  rule.      # 

The  sheriff's  deed  to  Merrill  subsequent  to  his  conveyance, 
did  inure  to  the  benefit  of  his  grantees.  Frisby  v.  Ballance, 
2  Gilm.  141.  This  case  was  not  overruled  by  Frinh  v.  Darst, 
14  111.  304,  as  supposed  by  appellant.  See  also,  Jackson  v. 
Fishy  10  Johns.  456,  and  Phelps  v.  Kellogg,  15  111.  131. 

A  purchaser  under  execution  may  convey  by  deed,  and  the 
sheriff's  deed  subsequently  executed  to  him  will  relate  back, 
and  inure  to  the  benefit  of  his  deed.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Chamberlain,  84  111.  333. 

The  sheriff's  deed  must  be  made  to  the  purchaser,  or  to  his 
assignee.  If  the  certificate  of  purchase  is  not  assigned,  and 
the  deed  is  made  to  a  different  person,  it  is  void.  Carpenter 
v.  Shaffey  et  al.  71  111.  427.  In  this  case,  at  the  date  of  the 
purchase,  there  was  no  law  authorizing  the  assignment  of  cer- 
tificates of  purchase. 

A  purchaser  of  a  tract  of  land  under  execution  acquires  the 
entire  estate  which  the  defendant  had  in  the  premises.  4  Scam. 
527;  Ferguson  v.  Miles,  3  Gilm.  358. 
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The  law  is  well  settled,  that  for  the  advancement  of  right 
and  the  furtherance  of  justice,  and  where  the  rights  of  third 
persons  are  not  to  be  injuriously  affected,  a  deed  will  have 
relation  to  and  take  effect  from  the  time  the  grantee  was  en- 
titled to  receive  it.  Ferguson  v.  Miles,  3  Gilm.  358 ;  Stephens 
v.  Illinois  Mutual  Fire  Ins.  Co.  43  111.  327. 

Apart  from  the  effect  to  be  given  to  plaintiff's  chain  of  title, 
he  has  been  in  the  open  and  peaceable  possession  of  the  land 
from  1851,  and  that  is  evidence  of  a  fee  and  a  title  against  all 
the  world,  except  he  that  hath  a  good  title.  Here,  the  defend- 
ant does  not  attempt  to  show  any  title  at  all.  Freeman  v. 
Beall,  14  111.  244';  Barger  v.  Hobbs,  67  id.  592,  and  authori- 
ties there  referred  to;  Hubbard  et  al.  v.  Kiddo,  87  id.  578; 
City  of  Morrison  v.  Hinhson,  id.  587. 

The  appellant  can  not  deny  its  possession,  because  it  has 
not  put  that  question  in  issue  by  its  plea.  Rev.  Stat.  1874, 
sees.  21,  22,  p.  445,  title- "  Ejectment." 

Even  if  the  land  sought  to  be  recovered  is  a  public  road,  as 
alleged  by  appellant,  it  has  shown  no  right  to  occupy  the  same 
with  its  railroad  track,  or  to  obstruct  the  same. 

And  if  it  had  that  leave  given  by  the  county  or  road  com- 
missioners, it  can  not  avail  in  this  suit.  The  public  has  only 
an  easement  in  the  public  roads.  It  has  not  the  fee,  and  the 
plaintiff,  owning  the  fee,  can  maintain  trespass  or  any  other 
form  of  action  necessary  or  proper  to  protect  his  rights  thereto. 
Reed  v.  Seid,  19  Cowen,  182;  Daniel  v.  Bernard,  15  Shepley, 
554;  Peneroy  v.  Mills,  3  Verm.  519;  Indianapolis,  Blooming- 
ton  and  Western  Railroad  Co.  v.  Hartley  et  al.  67  III.  439. 

Ejectment  will  lie  against  a  railroad  company  for  land  taken 
without  legal  consideration.  Smith  v.  Chicago,  Alton  and  St. 
Louis  Railroad  Co.  67  111.  191. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  ejectment  suit,  brought  on  November  6,  1874, 
against  the  Madison  County  Railroad  Company  and  the  Ed- 
wardsville Railroad  Company,  for  the  recovery  of  the  posses- 
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sion  of  a  part  of  the  north-west  quarter  and  of  the  west  half  of 
the  north-east  quarter  of  section  34,  in  township  5  north, 
range  9  west  of  the  3d  principal  meridian,  lying  in  the  south- 
ern end  of  said  tracts,  extending  east  and  west  across  the  same, 
and  in  width  four  rods,  and  a  portion  extending  from  said  strip 
and  running  in  a  northwesterly  direction  therefrom  until  it 
intersects  the  eastern  line  of  the  Terre  Haute,  Alton  and  St. 
Louis  railroad,  in  width  four  rods  more  or  less.  The  Madison 
County  Railroad  Company  was  not  served,  and  upon  trial  by 
the  court  without  a  jury,  of  the  issue,  upon  a  plea  of  not  guilty 
filed  by  the  Edwardsville  Railroad  Company,  the  court  found 
for  the  plaintiff  and  gave  judgment  accordingly,  from  which 
the  company  last  named  appealed. 

It  is  objected  that  the  proof  failed  to  show  plaintiff  to  be 
owner  in  fee  of  the  premises,  as  claimed  in  the  declaration. 

As  respects  the  north-west  quarter,  the  chain  of  title 
exhibited  by  the  plaintiff  was  a  patent  from  the  United  States 
for  that  tract  to  Thomas  P.  Clark,  a  sheriff's  deed  of  Clark's 
interest  in  the  land  to  Merrill,  Tuthill  and  Caswell,  upon  an 
execution  sale  thereof  to  them,  under  a  judgment  in  their  favor 
against  Clark,  and  conveyances  to  plaintiff  of  the  title  thus 
acquired  by  Merrill,  Tuthill  and  Caswell. 

The  only  defect  which  there  is  claimed  to  be  in  this,  as 
showing  apparent  title  in  the  plaintiff,  is  in  the  respect  of  the 
one-third  interest  of  Merrill,  who  conveyed  to  Caswell  and  Tut- 
hill, his  co-purchasers,  and  the  interest  of  the  two  latter  passed 
subsequently  to  the  plaintiff. 

The  sale  made  to  Merrill,  Tuthill  and  Caswell  under  their 
execution  against  Clark,  was  on  July  10,  1838,  and  a  certifi- 
cate of  sale  then  issued  to  them.  On  June  2,  1843,  Merrill 
executed  a  quitclaim  deed  to  Caswell  and  Tuthill  whereby  he 
bargained,  sold  and  quitclaimed  to  them  all  his  right,  title 
and  interest  in  the  land,  as  well  in  possession  as  in  expectancy. 
The  deed  from  the  sheriff  to  Merrill,  Caswell  and  Tuthill  under 
the  execution  sale,  was  not  made  until  on  January  1,  1844, 
and  it  is  claimed  by  defendant  that  Merrill's  quitclaim  deed 
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to  Caswell  and  Tuthill  made  on  June  2,  1843,  was  inoperative 
to  convey  Merrill's  title,  as  Merrill,  Caswell  and  Tuthill  did 
not  then  have  title  to  the  land,  and  not  until  January  1,  1844, 
when  the  sheriff's  deed  was  made  to  them.  It  is  said  the  sub- 
sequently acquired  title  did  not  inure  under  the  statute  because 
the  quitclaim  deed  executed  by  Merrill  did  not  purport  to 
convey  an  estate  in  fee  simple  absolute.  But  independently 
of  the  statute,  we  consider  that  the  sheriff's  deed  when  made, 
conveying  the  legal  title,  related  back  to  and  beyond  the  time  of 
the  execution  of  Merrill's  deed,  and  made  the  latter  operative  to 
pass  the  title  of  Merrill,  with  like  effect  as  if  the  sheriff's  deed 
had  been  made  before  that  time.  At  the  time  of  the  making 
of  Merrill's  deed  to  Caswell  and  Tuthill,  the  latter  were  enti- 
tled to  the  sheriff's  deed.  The  law  is  well  settled  that  for  the 
advancement  of  a  right  and  the  furtherance  of  justice,  and  where 
the  rights  of  third  persons  are  not  to  be  injuriously  affected,  a 
deed  will  have  relation  back  to,  and  take  effect  from  the  time  the 
grantee  was  entitled  to  receive  it.  Ferguson  v.  Miles,  3  Gilni. 
358;  Welch  v.  Dutton,  79  111.  465;  Chicago,  Burlington  and 
Quincy  Railroad  Company  v.  Chamberlain,  84  id.  333. 

The  judgment  of  Merrill,  Caswell  and  Tuthill  against  Thos. 
P.  Clark  was  rendered  February  14,  1838.  The  defendant, 
for  the  purpose  of  showing  title  out  of  Thomas  P.  Clark  at 
the  time  of  the  recovery  of  the  judgment,  introduced  in  evi- 
dence a  deed  from  Thomas  P.  Clark  to  T.  C.  Clark,  dated 
July  15,  1837,  and  recorded  November  9,  1837,  conveying 
to  the  latter  the  said  north-west  quarter  of  section  34.  But 
this  deed  to  T.  C.  Clark  conveyed  to  him  only  an  estate  for 
life,  as  the  deed  contained  no  words  of  inheritance,  but  was  to 
T.  C.  Clark  simply,  and  the  word  " heirs"  being  necessary  to 
create  a  fee  as  the  law  then  was  at  the  date  of  the  deed;  the 
statute  dispensing  with  the  use  in  a  deed  of  words  theretofore 
necessary  to  transfer  an  estate  of  inheritance,  having  been 
passed  afterward  and  approved  July  21,  1837.  Only  the 
reversionary  estate  of  Thomas  P.  Clark  was  levied  upon  and 
sold    under  the  execution,  but  the  court    was    warranted  in 
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finding,  from  the  evidence  in  the  case,  the  death  of  T.  C. 
Clark,  and  that  his  life  estate  had  fallen  in. 

No  exception  appears  to  be  taken  to  the  title  as  shown  to  the 
other  tract,  the  west  half  of  the  north-east  quarter  of  section 
34.  But  it  is  insisted  that  no  part  of  the  railroad  is  upon  that 
tract,  according  to  the  testimony;  and  it  is  insisted  further, 
that  admitting  a  portion  of  the  main  track  of  the  railroad  to 
be  upon  the  north-west  quarter  section,  there  is  an  entire  failure 
in  the  evidence  to  show  how  much,  or  what  width  of  the  land 
is  occupied  by  the  road,  and  that  there  was  no  warrant  for 
finding,  as  the  court  did,  that  it  was  a  strip  four  rods  in 
width,  etc. 

We  think  this  objection  is  precluded  by  the  plea  in  the  case 
of  not  guilty  alone.  By  section  21  of  the  Ejectment  act,  Rev. 
Stat.  1874,  p.  445,  "The  plea  of  not  guilty  shall  not  put  in 
issue  the  possession  of  the  premises  by  the  defendant  or  that 
he  claims  title  or  interest  in  the  premises." 

Section  22  is:  "  It  shall  not  be  necessary  for  the  plaintiff  to 
prove  that  the  defendant  was  in  possession  of  the  premises  or 
claims  title  or  interest  therein  at  the  time  of  bringing  suit,  or 
that  the  plaintiff  demanded  the  possession  of  the  premises, 
unless  the  defendant  shall  deny  that  he  was  in  possession,  or 
claims  title  or  interest  therein,  or  that  demand  of  possession 
was  made,  by  special  plea  verified  by  affidavit." 

There  being  no  such  special  plea  in  this  case,  we  are  of 
opinion  the  possession  of  the  premises  as  they  were  described 
and  defined  in  the  declaration  was,  under  the  statute,  admit- 
ted; and  that  under  the  issue  upon  the  plea  of  not  guilty,  it 
was  only  necessary  for  the  plaintiff  to  prove  title  in  himself 
at  the  time  of  the  commencement  of  the  suit,  of  the  premises 
described  in  the  declaration. 

A  further  objection  is,  that  the  track  of  the  railroad  across 
this  section  34  is  laid  out  and  built  on  a  county  road.  This 
appears  to  be  established  by  the  evidence. 

A  road  plat  from  the  county  clerk's  office  of  Madison  county 
was  introduced  in  evidence  for  the  purpose  of  showing  that 
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the  track  of  defendant's  railroad  across  this  land  is  situated 
on  a  county  road.  Such  plat  was  made  under  an  act  in  rela- 
tion to  the  State  and  county  roads  of  Madison  county,  in  force 
March  25,  1869.  The  act  recites  that  the  county  court  of 
Madison  county  had  theretofore  employed  Don  Alonzo  Spauld- 
ing  (a  competent  surveyor)  to  re-survey  the  State  and  county 
roads  in  that  county,  ascertain  where  the  same  now  are  as  plat- 
ted, used  and  traveled  by  the  public  and  worked  by  the  county 
authorities,  and  that  said  Spaulding  was  then  engaged  in  said 
work  and  in  making  accurate  plats  of  the  roads,  conforming 
as  near  as  possible  to  the  plats,  and  showing  where  said  roads 
are  actually  located,  and  then  enacts,  that  the  county  court  of 
Madison  county  are  authorized  to  complete  the  work  then 
being  carried  on  by  Spaulding,  and  that  when  completed  the 
county  court  should  enter  on  their  records  that  they  had  ex- 
amined the  plats  and  had  approved  the  same.  And  that  when 
such  entry  should  be  made  of  record,  the  said  plats  should  be 
held  and  esteemed  in  all  courts  and  places  as  prima  facie  evi- 
dence of  the  legal  location  of  the  roads  represented  thereon. 

An  order  of  the  county  court  of  Madison  county  of  the  date 
of  September  14,  1871,  was  introduced  in  evidence  declaring 
that  Spaulding  had  surveyed  and  platted  the  public  roads  of 
the  county  as  required  by  the  act,  that  the  court  had  exam- 
ined the  plats,  and  ordering  that  the  survey  and  platting  of 
said  roads  as  made  by  Spaulding  be  accepted  and  approved. 

It  wTas  in  evidence  by  the  clerk  of  that  court  that  the  plat 
introduced  was  from  his  office  and  one  which  was  referred  to 
in  the  order. 

There  is  no  denial  of  the  existence  of  the  county  road,  or  of 
the  testimony  that  the  railroad  track  across  the  land  is  for 
the  most  part  on  this  county  road.  There  is  no  evidence  in 
that  direction  except  that  given  by  the  plaintiff,  and  all  that 
he  states  is,  "that  the  county  road  was  laid  out  without  his 
consent,  and  under  his  protest;  that  he  never  received  any 
pay  for  the  land  taken  by  the  road ;  that  he  at  divers  times 
made  objections  to  the  laying  out  of  the  road."'    Objection  to 
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the  laying  out  of  the  road  does  not  militate  against  its  legal 
establishment.  If  defendant  was  paid  no  damages,  it  may  be 
that  he  was  never  entitled  to  any.  The  county  road  is  a  public 
road  of  record,  used  and  traveled  by  the  public,  and  plaintiff 
recognized  it  as  a  public  road  from  having,  ever  since  it  was 
laid  out,  fenced  up  his  land,  leaving  room  for  the  road.  From 
the  evidence  it  must  be  taken  to  be  a  legally  located  road. 

The  track  of  the  defendant's  railroad  being  for  the  greater 
part  of  its  length  upon  this  county  road,  we  are  of  opinion 
the  plaintiff  is  not  entitled  to  recover  possession  of  such  part 
of  it  from  the  defendant.  The  public  authorities  who  have 
the  superintendence  and  control  of  the  public  roads  may  per- 
mit and  authorize  travel  over  them  by  the  means  of  a  railroad, 
and  it  may  be  presumed  that  the  defendant  was  using  the 
county  road  by  the  consent  of  the  public  authorities. 

Such  use  and  possession  of  a  public  road  is  a  matter  between 
the  road  authorities  and  the  railroad  company,  and  the  right, 
as  we  conceive,  can  not  be  questioned  by  a  private  individual, 
in  such  a  suit  as  this. 

Upon  this  last  ground  of  objection,  that  the  possession  and 
occupancy  of  the  defendant  is  in  its  principal  extent  that  of  a 
public  county  road,  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


William  S.  Wait  et  al. 

v. 
Feank  W.  Smith  et  al. 

1.  Purchaser  from  corporation — whether  chargeable  with  notice  of  the  by- 
laws of  the  corporation.  A  purchaser  of  land  from  a  corporation,  being  a  stranger 
to  the  corporation,  is  not  bound  to  know  that  there  is  a  by-law  of  the  company 
requiring  an  order  of  the  board  of  directors  to  authorize  a  sale  of  land  owned 
by  the  company.  So,  where  such  purchaser  receives  a  bond  from  a  corpora- 
tion for  a  deed  for  land  purchased,  he  will  be  entitled  to  the  deed  according  to 
25—92  III. 
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the  provisions  of  the  bond,  notwithstanding  there  was  no  order  of  the  board 
of  directors  authorizing  the  sale. 

2.  And  though  such  purchaser  may  become  a  member  of  the  corporation 
subsequently  to  the  execution  of  the  bond,  he  will  still  be  entitled  to  a  con- 
veyance according  to  the  terms  of  the  contract,  being  chargeable  with  notice 
of  by-laws  of  the  corporation  affecting  such  transactions  only  so  far  as  they 
may  concern  what  is  to  be  done  after  he  became  a  member. 

3.  Same — how  far  irregularities  in  the  making  of  the  deed  will  affect  the  equitable 
rights  of  the  grantee.  And  even  if  irregularities  intervene  in  the  execution  of 
the  deed  after  the  purchaser  becomes  a  member  of  the  corporation,  and  thus 
chargeable  with  knowledge  of  by-laws  of  the  company  in  reference  to  the 
conveyance  of  land,  yet  such  irregularities,  while  they  may  render  the  deed 
invalid  at  law,  will  not  avail  to  defeat  the  purchaser  in  the  assertion  of  his 
equitable  rights  under  his  contract  of  purchase. 

4.  Proof  op  consideration — as  to  the  manner  thereof.  Upon  bill  filed  by 
a  purchaser  of  land,  to  correct  a  mistake  alleged  to  have  been  made  in  the 
description  of  the  premises  in  his  deed  and  also  in  the  conveyance  to  his 
grantor,  claiming  this  relief  as  against  a  subsequent  purchaser  of  the  same 
land  who  had  notice  of  the  mistake,  it  is  incumbent  upon  the  complainant  to 
show  that  he  was  himself  a  purchaser  in  good  faith  and  for  a  valuable  consid- 
eration, and  not  a  mere  volunteer. 

5.  And  to  prove  the  consideration  in  such  case,  the  mere  recitals  in  the 
deed  in  that  regard  are  not  enough, — the  proof  must  show  an  actual  payment 
of  the  consideration,  and  this  must  be  outside  and  independent  of  the  recitals 
in  the  deed. 

6.  Notice — to  subsequent  purchasers — as  to  notice  to  one  of several  joint  purchasers 
— whether  notice  to  all — and  as  to  effect  upon  the  one  having  notice.  If  an  incum- 
brance or  conveyance  be  in  existence  affecting  the  title  to  land,  and  a  pur- 
chase be  made  by  several  jointly,  or  as  tenants  in  common,  those  who  have 
notice  of  the  incumbrance  or  conveyance  will  hold  their  title  in  subordination 
to  it,  while  those  who  did  not  have  such  notice  will  hold  their  title  free  from 
the  claim  to  which  their  co-tenants  are  subjected. 

7.  The  rule  that  notice  to  a  co-tenant  is  not,  by  mere  force  of  the  relation 
of  co-tenancy,  notice  to  any  of  his  companions,  unless  in  cases  of  notices  to 
quit,  seems  to  prevail  without  any  qualifications  or  exceptions. 

8.  Recording  act — misdescription  in  deed.  The  recording  of  a  deed  for 
land  affords  notice  to  subsequent  purchasers  so  far  as  the  land  therein  is  aptly 
or  intelligibly  described, — but  no  farther.  So  if  there  be  a  misdescription  as 
to  a  part  of  the  land  intended  to  be  conveyed,  subsequent  purchasers  are  not 
bound  to  know  that  other  land  than  that  embraced  in  the  misdescription  was 
sold  and  intended  to  be  described. 

9.  Subsequent  purchaser — wrongful  possession  of  his  grantor.  Where  a 
purchaser  of  land  finds  his  grantor  in  peaceable  possession  of  the  premises  at 
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the  time  of  his  purchase,  he  will  be  protected  even  though  the  possession  of 
the  grantor  may  have  been  wrongful,  the  purchaser  having  no  knowledge  in 
that  regard. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Appellees  filed  their  bill  in  chancery,  in  the  court  below, 
on  the  21st  September,  1872,  alleging  that  James  A.  Steele, 
being  the  owner  of  a  certain  8  5  J  acre  tract  of  land,  undertook  to 
convey  the  same  March  1,  1853,  to  the  Mississippi  and  Atlantic 
Railroad  Company  for  the  consideration  of  $2127  ;  that,  by 
mistake  in  description,  a  part  of  the  right  land  was  left  out  and 
other  land  not  intended  was  included — about  40  acres  ;  that  on 
February  20,  1855,  by  a  sealed  instrument,  the  Mississippi  and 
Atlantic  Railroad  Company  bargained  and  sold  said  land  to 
Sanford  J.  Smith  for  the  consideration  of  $2113.75 — agreeing 
thereby  to  convey  the  same  to  Smith  on  April  1,  1855  ;  that  on 
September  6, 1855,  said  company  conveyed  the  same  to  Smith  by 
deed  of  that  date ;  that  by  mistake  the  original  error  of  descrip- 
tion was  followed  in  both  these  instruments  ;  that  Smith  died 
intestate  in  September,  1860,  in  possession  of  the  right  land, 
leaving  no  widow,  but  two  minor  children — appellees — to 
whom  the  knowledge  of  said  mistake  did  not  come  until  re- 
cently ;  that  on  May  21, 1862,  William  S.  Wait  obtained,  fraud- 
ulently, from  said  Steele,  for  a  pretended  consideration  of 
$25,  a  quitclaim  deed  for  said  land  by  its  correct  descrip- 
tion ;  that  said  Wait  had  complete  knowledge  that  the  land- 
intended  to  be  conveyed  by  said  Steele  to  said  company  and 
by  said  company  to  said  Smith  was  the  same  as  that  included 
in  the  deed  from  Steele  to  Wait ;  that  said  Wait  was  a  direc- 
tor or  in  some  way  connected  with  said  company  from  its  crea- 
tion to  its  dissolution  ;  that  appellees  understand  that  said 
Wait,  in  his  lifetime,  and  his  heirs  since  his  death,  pretend 
also  to  claim  said  land  under  a  sheriff's  deed  following  said 
erroneous  description,  and  founded  on  certain  judgments  of 
the  Madison  county  circuit  court  against  said  company.     Ap- 
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pellees  insist  that  no  title  was  conveyed  by  said  sheriff's  deed, 
since  the  judgments  on  which  the  same  was  founded  were  ob- 
tained long  after  the  conveyance  to  Smith  ;  that  after  the 
death  of  Smith,  Wait  fraudulently  obtained  possession  of  the 
land;  that  said  Wait,  his  heirs  and  their  grantees  have  had 
possession  of  the  same  ever  since;  that  said  heirs,  on  the  12th 
of  February,  1867,  attempted,  by  deed,  to  convey  said  land  to 
Wesley  Cook,  Wm.  Cook  and  Harrison  Cook  for  the  pretended 
consideration  of  $5500;  that  said  Wait  and  his  heirs  received 
the  rents  and  profits  of  said  land  to  the  time  of  said  conveyance ; 
that  the  said  Cooks,  at  the  time  of  said  conveyance,  had  full 
notice  of  the  rights  of  complainants  in  the  premises;  that  said 
Wesley  Cook  died  intestate  December  25,  1869,  leaving  no 
widow,  but  two  children,  Edward  and  Arkansas  Cook;  that 
the  Mississippi  and  Atlantic  Railroad  Company  has  become 
extinct. 

The  bill  prays  that  the  deed  from  Steele  to  Wait  be  set  aside 
as  fraudulent;  that  Steele  be  decreed  to  make  a  correct  deed  to 
appellees ;  that  the  deeds  from  the  sheriff  to  Wait's  heirs  and 
from  Wait's  heirs  to  Cook  be  declared  void ;  that  possession 
of  said  land  be  delivered  to  appellees,  and  that  an  account  be 
taken  of  rents  and  profits. 

The  Cooks  answered,  denying  notice  of  the  alleged  rights  of 
appellees,  and  claiming  that  they  were  purchasers  in  good  faith. 

The  heirs  of  Wait  answered,  admitting  that  Steele  was 
seized  of  the  land  described  in  the  bill  on  March  1,  1853; 
denying  that  the  railroad  company  made  the  alleged  agree- 
ment of  February  20,  1855,  or  the  alleged  deed  of  September 
6,  1855,  and  charges  that  if  the  president  and  secretary  of  the 
railroad  company  executed  any  such  agreement  or  deed  in  the 
name  of  such  corporation,  their  acts  in  the  premises  were 
without  authority  and  void;  that  at  the  time  of  the  execution 
of  the  alleged  deed  and  agreement  said  company  was  insolvent; 
that  Smith  had  been  for  many  years  secretary  of  the  corpora- 
tion and  was  fully  informed  of  its  insolvent  condition;  that 
on  February  20,  1855,  and  September  6,  1855,  John  Brough, 
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pretending  to  act  as  president  of  said  corporation,  made  the 
agreement  and  deed  aforesaid  without  the  authority  of  said 
corporation — said  Smith  being  then  still  a  director  thereof 
and  paying  no  consideration  for  said  lands;  that  Charles  J. 
Fox  and  Edward  A.  Fox  obtained  judgments  in  the  Madison 
circuit  court  against  said  company  on  the  5th  of  September, 
1856,  caused  executions  on  said  judgments  to  be  levied  on  said 
lands,  and  legal  sale  thereof  to  be  had  on  the  8th  of  October, 
1869;  that  William  S.  Wait  having  obtained  a  judgment 
against  said  company  at  the  October  term,  1858,  as  judgment 
creditor,  caused  an  alias  execution  to  be  issued  thereon  on 
the  10th  of  October,  1860,  and  levied  the  same  on  said 
lands  and  redeemed  them  from  such  sale  as  such  judgment 
creditor;  and  there  being  no  further  redemption,  a  deed 
for  the  same  to  said  Wait  was  made  December  29, 1860,  by  the 
sheriff;  that  afterwards  James  P.  Anderson  being  in  posses- 
sion, Sanford  J.  Smith,  by  fraudulently  representing  himself 
as  having  an  interest  therein,  induced  said  Anderson  to  pay 
him  a  small  sum  on  account  of  rent.  And  that  afterwards,  in 
an  action  of  ejectment  by  said  Wait  against  said  Anderson, 
appellees  appeared,  and  by  their  attorneys  set  up  the  fraudu- 
lent title  to  the  land  set  forth  in  the  bill.  And  on  trial, 
the  Madison  circuit  court. found,  and  it  was  entered  of  record 
in  said  suit,  that  said  Wait  was  entitled  to  an  estate  in  fee 
simple  in  said  land. 

The  answer  denies  that  Smith  was  ever  in  possession  of  the 
land;  denies  that  Wm.  S.  Wait  had  knowledge,  alleged  in  the 
bill,  as  to  the  lands  intended  to  be  conveyed  by  Steele ;  alleges 
that  Wait,  having  title,  bought  of  Steele  for  a  valuable  con- 
sideration the  interest  of  Steele,  as  well  he  might ;  admits  that 
the  heirs  of  William  S.  Wait  conveyed  said  land,  for  the  con- 
sideration named,  to  Wesley,  William  and  Harrison  Cook,  and 
that  Wesley  died  as  stated  in  the  bill,  leaving  the  heirs  as 
named  therein  ;  denies  all  fraud. 

On  final  hearing,  the  court  decreed  in  conformity  with  the 
prayer  in  the  bill. 
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Mr.  Jehu  Baker,  and  Messrs.  Dale  &  Burnett,  for  the 
appellants. 

Messrs.  Metcalf  &  Gillespie,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

The  evidence  satisfactorily  shows  that  there  was  a  mistake, 
as  alleged  in  the  bill,  in  the  description  of  the  land  in  the 
deed  from  Steele  to  the  Mississippi  and  Atlantic  Railroad 
Company,  and  in  the  bond  and  deed  from  that  company  to  San- 
ford  J.  Smith.  William  S.  Wait  was  chargeable  with  knowl- 
edge that  Smith  intended  to  buy,  and  the  Mississippi  and 
Atlantic  Railroad  Company  intended  to  convey  to  him,  the 
land  which  it  bought  from  Steele,  and  which  Steele  intended 
and  attempted  to  convey  to  it.  The  deed  from  the  railroad 
company  was,  in  part,  written  by  Wait,  and  he  seems  to  have 
been  an  active  agent  of  the  company  in  the  transaction  with 
Smith.  When  Smith  purchased  he  appears  to  have  been  a 
stranger  to  the  railroad  company.  He  was  not  then  bound 
to  know  its  by-laws  and  could  not  be  affected  by  them.  Occu- 
pying the  relation  he  then  did  to  the  company,  the  bond  is  to 
be  regarded  as  properly  executed  aud  obligatory  upon  the  com- 
pany.    Smith  v.  Smith  et  al.  62  111.  493. 

Aside  from  the  question  of  the  sufficiency  of  the  proof  of  the 
consideration, before  Smith  became  a  member  of  the  railroad 
company  he  was  entitled  to  a  deed  for  the  land  he  had  con- 
tracted for.  It  is  impossible  to  see  how  the  fact  of  his  be- 
coming a  member  of  that  company  could  lessen  or  affect  his 
legal  or  equitable  rights  already  vested  in  regard  to  the  land. 
Granted  that  he  is  thenceforth  chargeable  with  notice  of  the 
by-laws,  etc.,  of  the  company.  The  effect  of  that  is  prospec- 
tive, not  retrospective.  It  may,  with  propriety,  be  insisted 
that  what  remained  thereafter  to  be  done  to  complete  his  title 
to  the  land  should  be  done  in  conformity  with  the  by-laws  of 
the  company;  but  what   had   been   previously  done  was  not 
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affected  by  them  at  the  time,  because  he  was  a  stranger  to  the 
company. 

There  was  no  necessity,  so  far  as  Wait  was  concerned,  that 
the  bond  should  be  recorded,  for  the  proof 'is  ample  that  he 
had  actual  notice  of  it.  If,  then,  we  shall  concede  there  were 
irregularities  in  the  execution  of  the  deed,  which  rendered  it 
invalid  at  law,  it  is  manifest  those  irregularities  can  avail 
nothing  here.  We  are  now  dealing  with  the  equities,  not  the 
technical  legal  rights  of  the  parties;  and,  very  clearly,  no 
irregular  action,  or  refusal  to  act,  by  a  board  of  directors  or 
other  officers  of  a  corporation,  can  defeat  the  equitable  rights 
of  persons  having  lawful  contracts  with  the  corporation.  It 
is  enough  for  the  present  if  it  appear,  as  we  think  (waiving 
the  question  of  the  proof  of  the  consideration)  it  does,  that 
Smith  was  equitably  entitled  to  have  a  deed. 

Wait,  having  notice  of  Smith's  rights,  in  subsequently  ac- 
quiring title  to  the  land  omitted  by  mistake  from  Smith's 
deed,  took  as  a  trustee  for  Smith. 

Thus  far  we  concur  in  the  view  taken  of  the  case  by  the 
court  below.  But  Smith,  to  have  been  entitled  to  relief,  must 
have  shown  that  he  was  a. purchaser  in  good  faith  for  a  valua- 
ble consideration,  and  not  a  mere  volunteer — and  appellees,  as 
his  heirs,  occupy  a  position  no  more  favored.  This  issue  was 
distinctly  presented  by  the  answers,  and  there  is  no  evidence, 
other  than  that  found  in  the  recitals  of  the  bond  and  deed,  tend- 
ing to  prove  any  consideration  for  the  undertaking  to  convey. 
The  rule  is,  the  proof  must  show  an  actual  payment  of  the  con- 
sideration,— and  this  must  be  outside  and  independent  of  the 
recitals  in  the  deed  or  instrument  under  which  the  party 
claims.  Brown  et  al.  v.  Welch,  18  111.  343;  Keys  impl'd  v. 
Test,  33  id.  316;  Roseman  et  al.  v.  Miller,  84  id.  297. 

But  again :  At  the  time  the  Cooks  purchased,  the  land  in 
controversy  was  in  the  quiet  and  peaceable  possession  of  the 
heirs  of  Wait,  and  they  had  enjoyed  such  possession  for  sev- 
eral years  previously.  There  is  proof  that  Wesley  Cook,  one 
of  the  co-purchasers  and  grantees  of  Wait's  heirs,  had  been 
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notified,  before  the  purchase  of  the  land,  that  the  land  be- 
longed to  appellees,  and  that  the  title  of  Wait's  heirs  was 
worthless.  But  there  is  no  proof  that  either  Harrison  Cook 
or  William  Cook  had  such  notice,  or  that  Wesley  Cook  was 
acting  as  their  agent  or  attorney,  by  virtue  of  a  partnership 
or  otherwise,  when  he  received  notice,  or  when  the  purchase 
was  made.  On  the  contrary  the  proof  repels  such  an  inference. 
The  only  witnesses  proving  notice  are  Messrs.  Metcalf  and 
Gillespie.  The  former  does  not  claim  to  have  made  any  com- 
munication in  regard  to  the  title  to  either  Harrison  or  William 
Cook,  and  the  latter  expressly  denies  that  he  ever  made  such 
communication. 

The  only  evidence  looking  in  the  direction  of  an  agency  by 
Wesley  Cook  is  the  declaration  of  Mr.  Metcalf  that  he  thinks 
that  in  the  purchase  Wesley  Cook  did  the  business,  because  he 
never  saw  or  talked  to  either  William  or  Harrison  Cook  about 
it  previous  to  the  sale  or  afterwards,  only  to  the  effect  that 
they  had  no  personal  notice  of  appellees'  title.  But  it  does 
not  appear  that  this  witness  had  anything  to  do  with  the  sale 
of  the  land,  or  that  he  was  in  a  position  to  know  by  whom  the 
negotiations  were  conducted,  or  that  those  actively  participa- 
ting in  the  purchase  should  have  communicated  with  him  in 
regard  to  it.  From  aught  that  appears,  his  opportunity  for 
knowing  who  were  the  active  participants  in  effecting  the  sale 
may  have  been  quite  limited. 

William  Cook  testifies :  "  Myself,  Harrison  and  Wesley,  made 
the  bargain  for  the  land.  We  wrote  to  Mr.  Wait  at  Pocahon- 
tas. *  *  *  John  Vanhooser,  a  young  man  living  with  me, 
went  to  Pocahontas  to  see  Wait  about  purchasing  the  land.  He 
represented  us.  We  sent  him  there.  We  sent  out  by  him  a  bid 
on  the  land  of  $5500.  William  S.  Wait,  Jr.,  accepted  it  for  the 
heirs.  He  subsequently  came  down  to  Troy  with  the  deed  exe- 
cuted and  we  met  him  there  and  paid  him  the  money ;  each  man 
took  his  own  money  and  paid  it  to  him,  and  the  deed  was  made 
to  us  jointly.  I  mean  by  'we'  and  '  us,'  Wesley,  Harrison,  and 
myself.     I  would  say  that  we  commenced  negotiating  for  the 
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land  some  two  months  before  we  bought  it — we  three  did  the 
bargaining  for  the  land."  And  he  denies  all  knowledge  of 
any  communication  made  to  Wesley  in  regard  to  the  title  be- 
fore the  purchase. 

Harrison  Cook  testifies  that  he  knew  of  no  knowledge  that 
Wesley  had  in  regard  to  the  title,  previous  to  the  purchase ; 
that  at  the  time  of  the  purchase,  he,  himself,  had  no  knowledge 
or  intimation  that  the  title  was  not  perfect  in  the  Wait  heirs; 
that  they  were  in  possession  and  claimed  to  own  it,  at  the  time. 

It  is  said  in  Freeman  on  Co-tenancy,  §  171:  "If  notice  to 
one  part  owner  ever  operates  as  notice  to  another,  it  is  rarely 
by  reason  of  their  relation  as  co-tenants.  Unless  one  has  been 
made  the  agent  of  the  other,  by  virtue  of  partnership  relations 
or  of  some  other  means,  neither  can  ordinarily  be  charged  and 
held  accountable  for  the  knowledge  of  the  others.  If  an  in- 
cumbrance or  conveyance  be  in  existence  affecting  the  title  to 
land,  and  a  purchase  be  made  by  several  jointly,  or  as  tenants 
in  common,  those  who  have  notice  of  the  incumbrance  or 
conveyance  will  hold  their  title  in  subordination  to  it,  while 
those  who  did  not  have  such  notice  will  obtain  their  title  free 
from  the  claim  to  which  their  co-tenants  are  subjected.  The 
rule  that  notice  to  a  co-tenant  is  not,  by  mere* force  of  the  re- 
lation of  co-tenancy,  notice  to  any  of  his  companions  unless 
in  cases  of  notices  to  quit,  seems  to  prevail  without  any  quali- 
fications or  exceptions." 

In  Snyder  v.  Sponable,  1  Hill  (N.  Y.)  567,  there  was  a  con- 
veyance to  a  husband  and  wife  jointly,  and  a  prior  unrecorded 
mortgage  upon  the  land.  It  was  held  notice  to  the  husband 
of  the  existence  of  this  mortgage  did  not  affect  the  wife. 
Beonson,  J.,  who  delivered  the  opinion  of  the  court,  said : 
"  On  a  conveyance  to  two  or  more  persons,  whatever  may  be 
the  nature  of  their  estate,  I  am  not  prepared  to  admit  that 
notice  to  one  would  be  sufficient  to  overcome  the  registry  laws 
as  to  all  of  the  purchasers."  And  again,  speaking  of  the  ob- 
jection urged  against  the  deed,  he  says:  "The  reason  upon 
which  the  objection  rests  goes  only  to  the  party  who  had  the 
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notice,  and  such  estate  as  he  would  otherwise  have  taken  un- 
der the  conveyance  may  well  fail  without  involving  the  other 
and  innocent  vendee  in  the  same  consequence.  This  would, 
I  think,  be  so  on  a  conveyance  to  several  persons  either  as 
joint  tenants,  except  in  the  case  of  a  trust  estate,  or  as  tenants 
in  common,  and  I  see  no  reason  why  the  same  rule  should  not 
apply  on  a  conveyance  to  husband  and  wife." 

The  same  doctrine,  in  effect,  was  announced  by  this  court  in 
Burt  et  al.  v.  Batavia  Paper  Mfg.  Co.  86  111.  66,  in  which  we 
held  that  knowledge  by  one  of  several  corporators  of  the  exis- 
tence of  an  incumbrance  on  the  property  purchased  by  the  cor- 
poration, whatever  effect  it  may  have  on  his  interest,  will  not 
charge  his  associates  with  notice,  where  he  does  not  act  as  their 
agent  in  forming  the  company. 

Very  clearly  then,  under  the  evidence  before  us,  William 
and  Harrison  Cook  are  not  chargeable  with  the  notice  given 
to  Wesley. 

We  do  not,  so  far  as  William  and  Harrison  Cook  are 
concerned,  regard  it  as  of  consequence  how,  in  the  first 
instance,  Wait  obtained  possession  of  the  land.  They  had  no 
such  actual  or  constructive  notice  as  charges  them  with  knowl- 
edge of  any  irregularities  in  that  regard.  They  found  the 
heirs  of  Wait  in  the  peaceable  possession  of  the  property,  and, 
in  the  absence  of  knowledge  to  the  contrary,  were  author- 
ized in  assuming  that  their  possession  was  lawful. 

But  it  is  argued  the  record  of  Smith's  deed  was  sufficient  to 
put  the  Cooks  on  inquiry.  We  do  not  so  understand  it.  That 
record  was  notice  of  Smith's  title  to  all  the  land  therein  aptly 
or  intelligibly  described — but  no  farther.  Rodgers  v.  Kava- 
naugh  et  al.  24  111.  583. 

We  perceive  nothing  in  the  deed,  on  the  other  facts  proved, 
that  should  have  put  the  Cooks  upon  notice  that  the  deed  of 
Steele  to  Wait  and  Wait's  possession  of  the  land  were  in  bad 
faith  and  in  violation  of  any  of  the  rights  of  appellees. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Joseph  Meyer  et  al. 

v. 
Beverly  Wiltshire. 

1.  Amendments — change  of  form  of  action  allowable.  An  amendment  per- 
mitting a  change  in  the  form  of  aotion  from  assumpsit  to  debt  is  authorized 
by  the  statute. 

2.  Estoppel — by  execution  of  bond.  Where  a  bond  is  given  by  a  collector  to 
the  sheriff  in  a  county  not  under  township  organization,  the  obligors  on  such 
bond  are  estopped  by  the  execution  thereof  from  denying  the  official  capacity 
of  the  sheriff,  the  power  to  appoint  the  deputy  collector,  and  the  rightfulness  of 
the  appointment. 

3.  Pleading  and  evidence — set-off.  Where,  in  an  action  upon  a  bond, 
the  plea  of  nil  debet  contains  a  notice  of  set-off,  all  evidence  is  admissible 
thereunder  that  would  be  admissible  under  a  plea  of  set-off. 

4.  Practice — time  to  object  for  want  of  bond  for  costs.  The  objection  of  the 
want  of  a  bond  for  costs  can  not  be  taken  for  the  first  time  in  this  court.  The 
provision  of  section  3,  chapter  33,  Rev.  Stat.  1874,  that  "  the  right  to  require 
security  for  costs  shall  not  be  waived  by  any  proceeding  in  the  cause,"  has  no 
application  in  the  Supreme  Court,  where  the  question  is  as  to  the  correctness 
of  the  judgment  below. 

Appeal  from  the  Circuit  Court  of  Randolph  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  John  Michan,  for  the  appellants. 

Per  Curiam  :  This  was  an  action  of  assumpsit,  brought  by 
Wiltshire,  sheriff  of  Randolph  county,  against  Thompson,  the 
principal,  and  the  other  defendants,  sureties  upon  a  collector's 
bond  given  by  the  defendants  to  the  plaintiff  as  such  sheriff. 
The  plaintiff  had  judgment  below  and  the  defendants  appealed. 

The  errors  assigned  are  without  any  merit.     They  are: 

That  the  court  permitted  an  amendment  by  change  of  the 
form  of  action  from  assumpsit  to  debt.  This  is  authorized  by 
the  statute. 

That  the  court  sustained  demurrers  to  six  pleas.  They  were, 
that  the  bond  was  taken  without  lawful  authority;  that  Thomp- 
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son  was  not  legally  appointed  deputy  collector;  that  Wiltshire 
was  not  the  legally  qualified  collector  of  taxes  in  the  county  ; 
that  Wiltshire  was  not  the  collector  of  taxes  in  township  5 
south,  range  8  west,  in  Randolph  county  (the  town  in  which 
Thompson  was  appointed)  and  did  not  have  any  legal  right  to 
appoint  Thompson  collector  of  said  township  and  to  take  the 
bond;  that  Randolph  county  was  not  under  township  organi- 
zation; lastly,  plea  of  set-off. 

The  plea  of  nil  debet,  which  was  in  the  case  and  upon  which 
issue  was  joined,  contained  a  notice  of  set-off.  Under  this 
notice  all  that  was  set  up  in  the  plea  of  set-off  was  admissible 
in  evidence.  The  court  takes  judicial  notice  that  Randolph 
county  was  not  under  township  organization.  The  other 
matters  of  defence  set  up  in  the  other  pleas  defendants  were 
estopped  by  the  bond  they  had  entered  into  from  alleging. 
The  bond  admitted  the  official  capacity  of  the  sheriff,  the 
power  to  appoint  the  deputy  collector,  and  the  rightfulness 
of  the  appointment. 

As  to  the  error  assigned,  of  giving  judgment  when  there 
was  no  bond  for  costs  in  the  case,  there  was  no  motion  in  the 
court  below  to  dismiss  for  that  reason,  and  the  objection  of 
the  want  of  a  bond  for  costs  can  not  be  taken  advantage  of 
for  the  first  time  in  this  court.  The  present  provision  in 
sec.  3,  chap.  33,  Rev.  Stat.  1874,  that  "the  right  to  require 
security  for  costs  shall  not  be  Avaived  by  any  proceeding  in  the 
cause,"  has  no  application  here,  where  the  question  is  as  to 
the  correctness  of  the  judgment  below. 

It  is  not  pointed  out  wherein  there  was  error  in  admitting 
the  bond  in  evidence,  and  we  perceive  none. 

The  evidence  sustains  the  judgment  and  it  is  affirmed. 

Judgment  affirmed. 
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Thornton  Peeples 

v. 
Samuel  P.  McKee. 

1.  Instruction.  Although  an  instruction  may  present  a  mere  abstract 
proposition  of  law,  yet,  when  not  calculated  to  mislead  the  jury,  it  will  not 
afford  ground  for  reversal. 

2.  Credibility  of  witnesses.  Where  there  is  a  conflict  in  the  testimony  of 
witnesses  it  is  for  the  jury  to  determine  to  whom  they  will  give  credence. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  an  action  oF assumpsit,  brought  in  the  court  below 
by  McKee  against  Peeples.  A  trial  resulted  in  a  judgment 
for  the  plaintiif  for  $485,  from  which  the  defendant  appealed. 

The  purpose  of  the  suit  was  the  adjustment  of  accounts  be- 
tween the  parties  in  connection  with  matters  detailed  in  the 
testimony. 

Among  others,  the  court  gave  for  the  plaintiff  the  following 
instruction  : 

"The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  after  Peeples  claims  to  have  purchased  the  land 
on  which  the  nursery  is  situated,  he  recognized  the  rights  of 
the  plaintiff  in  that  portion  of  the  nursery  claimed  by  the 
plaintiff,  this  is  a  circumstance  from  which  they  may  infer 
that  the  plaintiff's  rights  are  not  affected  by  said  purchase 
under  the  deed  of  trust." 

Mr.  C.  F.  Ncetling,  and  Mr.  R.  A.  Halbert,  for  the  ap- 
pellant. 

Mr.  James  M.  Dill,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  that  in  the  early  part  of  1870  one  Edwin  F. 
Babcock  owned  a  large  nursery  in  St.  Clair  county.     He  was 
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indebted  to  appellant  in  a  sum  of  between  $7000  and  $8000, 
and  to  secure  its  payment  he  gave  appellant  a  chattel  mortgage 
on  the  trees,  shrubs,  etc.,  in  the  nursery. 

In  September  of  that  year  Babcock  was  owing  one  Morrison 
for  labor  in  the  nursery,  and  the  latter  sued  out  an  attachment 
against  Babcock  and  had  it  levied  on  a  part  of  the  nursery 
stock,  and  to  induce  appellee  to  become  surety  on  a  delivery 
bond  for  the  property,  Babcock  gave  to  him  a  bill  of  sale 
of  the  property  thus  seized  under  the  attachment.  Appellee 
claims  that  he  was  compelled  to  pay  the  judgment  of  $600  or 
$700  in  the  attachment  suit;  he  claims  his  loss  was  $1000  but 
specifies  no  other  item. 

Subsequently,  in  the  same  fall,  Babcock  turned  over  to 
Peeples  all  of  his  interest  in  the  nursery  not  sold  to  appellee 
under  the  foreclosure  of  his  chattel  mortgage,  and  he  went 
into  possession,  and  appellee  being  in  possession  of  his  portion, 
they  employed  Dew  to  superintend  the  nursery  and  make  sales, 
pay  expenses,  etc.  In  filling  orders  he  used  appellant's  trees, 
etc.,  but  when  necessary  he  filled  out  orders  from  appellee's 
portion.  It  does  not  appear  what  the  amount  of  sales  was  or 
what  proportion  there  was  taken  from  the  stock  of  each. 

In  the  spring  of  1871  Dew  left,  and  William  S.  Babcock  was 
employed  as  manager  as  Dew  had  been,  and  he  sold  trees,  col- 
lected money  and  paid  expenses,  and  in  filling  orders  acted  as 
Dew  had  done.  But  it  does  not  appear  what  amount  he  sold 
or  the  proportion  that  was  taken  from  the  stock  of  each.  He, 
however,  supposes  that  there  was  from  $1500  to  $1800  worth 
of  appellee's  stock  thus  sold. 

On  the  18th  of  May  of  that  year  the  ground  upon  which 
the  nursery  was  situated  was  sold  under  a  mortgage  given  by 
Babcock  to  secure  a  debt  of  $16,000  in  1866,  and  appellant 
became  the  purchaser  and  received  a  deed  therefor.  He  con- 
tinued in  possession  afterwards  as  before. 

It  seems  that  appellee  received  from  the  sales  of  the  nursery 
stock,  or  at  any  rate  there  was  paid  therefrom,  $1000,  on  a 
judgment  against  him  and  Babcock  in  the  United  States  Cir- 
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cuit  Court,  and  a  note  for  $682  on  Beedle,  given  for  stock  he 
purchased  from  the  nursery.  Of  this  appellee  received  most 
of  the  sum,  if  not  in  full.  There  was  purchased  of  a  nursery 
in  Rochester,  New  York,  $1195  worth  of  trees,  etc.,  which 
appellant  claims  were  in  part  sold  with  appellee's  trees,  and 
which  formed  a  part  of  these  sums,  and  as  appellant  paid  for 
these  trees,  he  insists  that  appellee  should  account  for  the 
same.  Appellant  and  appellee  borrowed  $500  from  the  bank 
to  pay  expenses  of  carrying  on  the  nursery,  which  appellant 
paid,  and  he  claims  that  appellee  should  account  for  the  por- 
tion of  the  expense  in  cultivating,  boxing  and  selling  his  trees. 
Appellee  claims  that  the  $1000  paid  on  the  judgment  was  re- 
ceived and  paid  by  Babcock,  and  that  it  and  Beedle's  note 
were  from  Babcock's  interest  in  the  nursery,  although  appel- 
lant claims  it  was  principally  from  his  trees  the  fund  was 
derived,  but  in  this  their  evidence  is  contradictory. 

The  business  in  all  of  its  parts  seems  to  have  been  done  in 
a  very  loose  and  careless  manner.  Nor  were  the  books  kept  by 
Dew  and  Babcock,  who  acted  for  the  parties,  produced,  and  the 
evidence  of  the  witnesses  is  not  definite  as  to  amounts.  But 
William  S.  Babcock,  who  had  a  better  opportunity  to  be  in- 
formed than  others,  states  that  he  thinks  from  $1500  to  $1800 
of  appellee's  trees,  etc.,  were  sold,  of  which  he  received  no 
portion,  and  he  swears  he  got  the  parties  together,  when  it  was 
agreed  that  appellant  should  sell  appellee's  trees  and  account 
to  and  pay  appellee  for  them.  This  appellant  denies.  But 
the  jury  seem  to  have  credited  Babcock,  and  it  was  for  them 
to  determine  to  whom  they  would  give  credence. 

It  is  again  urged,  that  when  appellant  purchased  the  land 
on  which  the  nursery  was  growing  he  became  the  owner  of 
the  trees.  To  this,  if  for  no  other  reason,  it  may  be  answered 
that  the  purchase  did  not  occur  until  the  18th  of  May,  1871, 
whilst  the  sale  of  the  trees  out  of  which  this  controversy  arises 
was  in  the  fall  of  1870  and  in  the  spring  of  1871  and  previous 
to  the  purchase.  The  evidence  shows  that  the  spring  sales 
usually  close  the  last  of  April  or  the  first  of  May,  so  that  this 
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sale  and  purchase  did  not  affect  the  rights  of  the  parties  as  to 
prior  transactions. 

A  careful  examination  of  the  evidence  satisfies  us  that  it 
sustains  the  verdict.  It  is  inharmonious  and  not  entirely  clear 
and  satisfactory,  but  it  does  tend  strongly  to  sustain  the  find- 
ing of  the  jury.  We  can  not  say  that  it  is  so  clearly  against 
the  evidence  as  to  require  a  reversal. 

The  instruction  complained  of  by  appellant  may  have  been 
abstract,  but  we  fail  to  see  that  it  was  calculated  to  mislead 
the  jury. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 

below  is  affirmed. 

Judgment  affirmed. 


Charles  Humpeler 

v. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  law — variance.  As  the  sale,  and  the  giving  away,  of  intoxi- 
cating liquor  to  persons  in  the  habit  of  getting  intoxicated,  are  distinct  and 
separate  offences,  proof  of  the  one  will  not  sustain  a  count  in  an  indictment 
for  the  other. 

2.  Same — selling  liquor  to  one  in  the  habit  of  getting  intoxicated.  The  statute 
makes  it  a  crime  to  sell  intoxicating  liquor  to  a  person  in  the  habit  of  getting 
intoxicated,  whether  the  vendor  has  or  has  not  knowledge  of  the  habits  of  the 
person  to  whom  the  sale  is  made.  Therefore,  proof  that  the  vendor  did  not 
know  that  the  person  to  whom  he  sold  the  liquor  was  in  the  habit  of  getting 
intoxicated,  will  constitute  no  defence. 

3.  Same — indorsement  on  indictment  does  not  vitiate.  Where  an  indictment 
for  selling  and  giving  away  intoxicating  liquors  to  a  person  in  the  habit  of 
getting  intoxicated,  and  each  count  thereof,  states  the  offence  in  the  language 
of  the  statute,  it  will  not  be  vitiated  because  the  offence  indorsed  on  the  back 
of  the  indictment  is  not  in  the  precise  language  of  the  statute. 

4.  Instruction — when  refusal  to  give  can  not  be  considered.  This  court  will 
not  consider  the  propriety  of  refusing  instructions  where  those  given  for  the 
party  are  not  preserved  in  the  record. 
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Appeal  from  the  Circuit  Court  of  Fayette  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Mr.  E.  M.  Ashcroft,  for  the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  indictment  in  this  case,  which  was  drawn  under  section 
6,  chapter  43,  of  the  Revised  Statutes  of  1874,  entitled  "Dram 
Shops,"  contained  six  counts.  The  first  and  second  counts 
were  dismissed  by  the  State's  attorney.  The  third  and  sixth 
counts  charged  the  defendant  with  giving  away  intoxicating 
liquor  to  a  certain  person  who  was  in  the  habit  of  getting  in- 
toxicated, and  the  fourth  and  fifth  counts  charged  a  sale  to  a 
person  who  was  in  the  habit  of  getting  intoxicated.  The  jury 
brought  in  a  verdict  of  guilty,  under  the  third,  fourth,  fifth 
and  sixth  counts  of  the  indictment,  and  the  court  rendered 
judgment  on  the  verdict,  to  reverse  which  this  appeal  was 
taken. 

While  there  is  abundance  of  proof  to  sustain  the  finding 
as  to  the  sale  of  intoxicating  liquor,  there  is  no  proof  whatever 
in  the  record  that  the  defendant  gave  intoxicating  liquor,  as 
charged  in  the  third  and  sixth  counts  of  the  indictment.  The 
verdict  and  judgment,  therefore,  as  to  these  counts,  were  erro- 
neous. It  was  a  violation  of  the  statute  to  either  sell  or  give 
intoxicating  liquor  to  a  person  in  the  habit  of  getting  intoxi- 
cated, but  an  indictment  for  selling  would  not  be  sustained  by 
proof  that  liquor  had  been  given  to  a  person  in  the  habit  of 
getting  intoxicated,  nor  would  an  indictment  for  giving  liquor 
be  sustained  by  proof  of  a  sale.  A  sale  and  a  gift,  under  the 
statute,  are  distinct  and  separate  offences,  and  the  proof  of 
one  will  not  sustain  a  charge  for  the  other. 

Exception  was  taken  to  the  decision  of  the  court  in  refusing 
certain  instructions  asked  on  behalf  of  defendant;  but  as  the 
instructions  which  were  given  by  the  court  have  not  been  in- 
corporated into  the  record,  we  can  not  see  whether  the  law 
was  properly  given  to  the  jury  or  not.  We  can  not  pass  upon 
26—92  III. 
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the  decision  of  the  court  on  a  part  of  the  instructions  unless 
all  the  instructions  are  before  us. 

It  is  also  contended,  that  the  court  erred  in  refusing  to  per- 
mit the  defendant  to  prove  that  he  did  not  know  that  Welch 
was  in  the  habit  of  getting  intoxicated,  at  the  time  he  sold 
him  intoxicating  liquor.  That  fact,  if  proven,  would  consti- 
tute no  defence  to  the  charge  in  the  indictment.  The  statute 
makes  a  sale  to  a  person  in  the  habit  of  getting  intoxicated  a 
crime,  and  that,  too,  without  regard  to  the  question  whether 
the  vendor  had  knowledge  of  the  habits  of  the  person  to  whom 
the  sale  was  made  or  not. 

The  following  indorsement  appeared  on  the  back  of  the 
indictment:  "Indictment  for  selling  liquor  to  inebriate;"  and 
it  is  contended,  as  the  statute  describes  no  such  offence,  the 
conviction  under  the  indictment  was  erroneous.  The  indict- 
ment on  its  face,  in  each  and  every  count,  followed  the  lan- 
guage of  the  statute,  and  the  mere  fact  that  the  indorsement 
on  its  back  was  not  in  the  precise  language  of  the  statute  did 
not  vitiate  the  indictment. 

But  as  the  proof  fails  to  sustain  the  verdict,  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  Winstanley,  interpleading, 

v. 
The  People  ex  rel.  The  City  of  East  St.  Louis. 

1.  Mandamus — interpleader  not  allowable.  Section  7  of  chapter  87,  Kev. 
Stat.  1874,  entitled  "  Mandamus,"  does  not  give  to  any  person  who  has  or 
claims  an  interest  in  the  subject  matter  of  a  mandamus  proceeding,  the  right 
to  interplead  and  become  a  plaintiff  and  ask  affirmative  relief.  The  purpose 
of  the  statute  appears  to  be  to  make  any  person  against  whom  the  writ  might 
properly  issue  a  party  defendant. 

2.  Same — what  is  matter  of  defence.  If  some  person  other  than  the  relator  is 
entitled  to  the  writ,  that  would  be  matter  of  defence,  and  could  not  be  availed 
of  by  interpleader. 
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Appeal  from  the  Appellate  Court  of  the  Fourth  District ; 
the  Hon.  Tazewell  B.  Tanner,  presiding  Justice,  and  the 
Hon.  Jas.  C.  Allen  and  Hon.  Geo.  W.  Wall,*  Justices. 

Messrs.  Wilderman  &  Hamill,  Mr.  John  B.  Bowman, 
Mr.  E.  A.  Halbert,  and  Mr.  R.  A.  D.  Wilbanks,  for  the 
appellant. 

Messrs.  G.  &  G.  A.  Kcerner,  and  Mr.  M.  Millard,  for 
the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  wherein  the  city  of  East  St.  Louis  was  the 
relator,  brought  in  the  circuit  court  of  St.  Clair  county,  to 
compel  Herman  G.  Weber,  county  collector  of  St.  Clair  county, 
to  pay  over  to  Henry  Jackiesch  the  money  in  his  hands  on 
the  30th  day  of  August,  1878,  by  him  collected  under  the 
general  revenue  law  as  city  taxes  for  1876  and  1877. 

The  petition  filed  September  17,  1878,  sets  forth  that  on 
June  4,  1878,  Henry  Jackiesch  was,  in  the  absence  of  the 
mayor,  by  an  "acting  mayor"  appointed  city  treasurer,  and 
confirmed  by  the  city  council  on  that  day.  That  on  August 
21,  1878,  the  city  council  passed  a  resolution  "that  Henry 
Jackiesch,  as  financial  agent  of  East  St.  Louis,  be  and  is  hereby 
authorized  and  instructed  to  demand  and  receipt  for  all  city 
taxes  now  or  hereafter  collected  by  Herman  G.  Weber,  county 
collector,"  etc.  That  Weber,  as  collector,  had  on  August  30, 
1878,  $65,000  of  the  city  taxes  in  his  hands;  that  on  that  day 
Jackiesch  demanded  it,  and  Weber  refused  to  pay  it  over. 

Weber  answered,  alleging,  as  ground  of  refusal  to  pay  over 
the  money,  that  Jackiesch  was  not  city  treasurer,  and  was  not 
authorized  by  law  to  receive  the  taxes  from  the  collector ;  but 
that  Thomas  Winstanley,  who,  under  the  act  of  April  10, 1875, 
Laws  1875,  p.  41,  had  been  appointed  by  the  mayor  as  a  suit- 


*  Judge  Wall  did  not  sit  in  the  cause  upon  the  hearing  of  the  appeal  in 
the  Appellate  Court,  having  tried  the  case  as  judge  upon  the  circuit. 
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able  person  to  discharge  the  duties  of  the  vacant  city  treas- 
urer's office,  was  the  person  who  under  the  law  was  authorized 
to  receive  the  money  from  him. 

On  September  23,  1878,  Winstanley  filed  a  so-called  inter- 
pleader in  the  case,  alleging  that  he  was  acting  treasurer  of 
the  city;  that  the  mayor  having  before  removed  Jackiesch 
from  the  office  of  city  treasurer,  he,  on  the  16th  day  of  August, 
1878,  appointed  him,  Winstanley,  as  a  suitable  person  to  dis- 
charge the  duties  of  the  then  vacant  city  treasurer's  office, 
and  that  he  had  since  been  in  the  discharge  of  the  duties  of 
the  office;  that  since  his  appointment  there  had  not  been  a 
regular  meeting  of  the  city  council  to  which  the  mayor  might 
have  reported  his  action,  and  that  the  suft  was  never  author- 
ized by  the  city,  and  that  the  use  of  its  name  therein  was 
fraudulent  and  void. 

On  the  same  day  the  mayor  of  the  city  made  a  motion  to 
dismiss  the  suit,  and  submitted  affidavits  in  support  thereof 
to  the  effect  that  neither  the  mayor  nor  the  city  council  au- 
thorized or  consented  to  the  bringing  of  the  suit,  and  setting 
up  the  want  of  authority  in  Jackiesch,  and  authority  in  Win- 
stanley, to  receive  the  money  from  the  collector.  This  motion 
was  resisted  by  certain  members  of  the  city  council,  being  a 
majority  of  the  aldermen,  and  counter  affidavits  filed.  The 
court  overruled  the  motion  to  dismiss. 

The  charter  of  the  city  provides  that  the  city  council  may 
appoint  certain  officers,  including  the  treasurer,  "and  such 
other  officers  and  agents  as  they  shall  deem  necessary  for 
the  proper  execution  of  the  powers  conferred  upon  them." 
(Art.  3,  sec.  2.) 

Upon  trial  of  the  cause  by  the  court  without  a  jury,  the 
court  found  it  to  be  the  duty  of  the  collector  to  pay  the  money 
over  to  Jackiesch,  and  not  to  Winstanley,  and  awarded  a  per- 
emptory writ  of  mandamus  to  pay  over  the  money  to  Jackiesch, 
and  dismissed  Winstanley's  application  with  costs.  Winstan- 
ley alone  appealed  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict, where  the  judgment  of  the  circuit  court  was  affirmed. 
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The  present  appeal  is  by  "Winstanley  from  the  judgment  of 
the  Appellate  Court. 

The  claim  of  Winstanley  to  intervene  in  this  cause  appears 
to  be  based  upon  section  7  of  the  chapter  of  the  Revised 
Statutes  of  1874,  p.  691,  entitled  "  Mandamus,"  which  is  as 
follows  : 

"  If,  after  the  filing  of  any  such  petition,  any  other  person 
than  the  original  defendant  shall  appear  to  the  court  to  have 
or  claim  auy  right  or  interest  in  the  subject  matter,  such  per- 
son may  be  made  a  defendant,  and  may  be  summoned  to  ap- 
pear and  plead,  answer  or  demur,  in  the  same  manner  as  if  he 
had  been  made  defendant  to  the  original  petition." 

We  do  not  consider  that  this  section  gives  to  any  person 
who  has  or  claims  an  interest  in  the  subject  matter  the  right 
to  interplead  and  become  a  plaintiff  and  ask  affirmative  relief. 
Its  purpose  appears  to  be  to  make  any  person  against  whom 
the  writ  might  properly  issue  a  party  defendant,  and  to  that 
end  it  provides  that  he  may  be  summoned  and  compelled  to 
plead,  answer  or  demur.  It  provides  for  the  bringing  in  of  a 
person  to  defend,  and  not  for  the  coming  in  of  one  as  an  actor, 
and  contemplates  the  case  of  a  person  who  might  properly 
have  been  made  the  defendant  in  the  original  petition,  saying 
that  he  m$y  be  summoned  to  defend  in  the  same  manner  as 
if  he  had  been  made  defendant  to  the  original  petition.  If 
some  person  other  than  the  relator  was  entitled  to  the  writ, 
that  would  be  matter  of  defence. 

Winstanley  appears  here  in  the  attitude  of  one  who  insists 
on  becoming  plaintiff  in  a  suit  he  did  not  bring,  and  of  one 
who  complains  of  a  judgment  rendered  in  a  suit  to  which  he 
was  not  a  party.  If  he  deemed  himself  entitled  to  the  money 
he  might  have  brought  his  action  for  it;  and  if  he  was  the 
city  treasurer,  he  could  have  compelled  Jackiesch,  who  was 
merely  authorized  to  collect  the  money,  to  pay  it  over  to  him 
when  collected. 

We  are  of  opinion  that  the  interference  of  Winstanley  in 
the  suit  was  unauthorized,  and  that  he  was  properly  dismissed 
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out  of  the  case  by  the  circuit  court,  and  that  he  having  no  in- 
terest in  the  suit,  is  not  in  a  position  to  question  the  judgment 
rendered   against   Weber.     The  judgment   of    the   Appellate 

Court  will  therefore  be  affirmed. 

Judgment  affirmed. 


Frederick  Hinze  etal. 
v. 

The  People  ex  rel.  Halbert. 

1.  Metropolitan  Police  Act  for  East  St.  Louis  —  of  its  constitutionality. 
The  "Act  to  establish  a  police  force  for  the  city  of  East  St.  Louis,"  in  force  Feb- 
ruary 22,  1867,  (Private  Laws  of  1867,  vol.  2,  p.  483,)  and  the  act  amendatory 
thereof,  in  force  March  27,  1869,  (Private  Laws  of  1869,  vol.  1,  p.  911)  are  un- 
constitutional and  void. 

2.  Not  only  are  those  portions  of  these  acts  unconstitutional  which  pur- 
port to  authorize  the  police  commissioners  thereby  attempted  to  be  created,  to 
levy  taxes  and  to  create  indebtedness  against  the  corporation,  because  the 
commissioners  were  not  elected  by  the  people  of  the  municipality,  nor  ap- 
pointed in  any  mode  to  which  the  people  had  given  their  assent,  but  also  that 
portion  of  the  acts  purporting  to  create  a  police  force  for  the  city  is  unconsti- 
tutional and  void.  The  acts  were  intended  to  provide  an  entire  system, — and 
the  power  not  existing  to  provide  a  support  for  the  police  force  thus  attempted 
to  be  created — that  power  involving  the  power  of  taxation — the  authority  to 
create  such  a  police  force  would  become  nugatory ; — so  the  acts  in  their  en- 
tirety must  fall. 

3.  Constitutional  law — when  statute  partially  valid  and  when  wholly  void. 
If  a  statute  attempts  to  accomplish  two  or  more  objects  and  is  void  as  to  one,  it 
may  still  be  in  every  respect  complete  and  valid  as  to  the  other;  but  if  its  pur- 
pose is  to  accomplish  a  single  object  only  and  some  of  its  provisions  are  void,  the 
whole  must  fall,  unless  sufficient  remains  to  effect  the  object  without  the  aid  of 
the  invalid  portion;  and  if  they  are  so  mutually  connected  with  and  dependent 
on  each  other,  as  conditions,  considerations  or  compensations  for  each  other,  as 
to  warrant  the  belief  that  the  legislature  intended  them  as  a  whole,  and  if 
all  could  not  be  carried  into  effect  the  legislature  would  not  pass  the  residue 
independently,  then  if  some  parts  are  unconstitutional,  all  the  provisions  which 
are  thus  dependent,  conditional  or  connected  must  fall  with  them. 

4.  Same — cities  or  towns  adopting  special  or  local  laws.  Since  the  adoption  of 
the  present  constitution  it  is  not  competent  for  a  city,  town  or  village  to  adopt 
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a  special  or  local  law  and  thus  make  it  a  part  of  its  charter,  which  had  been 
enacted  by  the  General  Assembly  previous  to  the  adoption  of  the  present  consti- 
tution, but  not  prior  to  that  time  adopted  by  the  city,  town  or  village.  Such 
laws  are  by  implication  repealed  by  the  present  constitution. 

5.  Office  and  officers — rights  and  duties  must  be  reciprocal.  There  can  be 
no  legal  right  in  an  individual  to  hold  an  office  or  trust  unless  there  is  also  a 
corresponding  legal  right  in  the  public  to  compel  performance  of  the  duties 
with  which  the  office  or  trust  is  charged. 

6.  Quo  warranto — when  it  lies.  If  the  law  by  which  it  is  claimed  an 
office  is  created  is  invalid  because  in  contravention  of  the  constitution,  the 
person  who  assumes  to  hold  or  exercise  such  office  must  necessarily  do  so  un- 
lawfully, and  hence  the  writ  of  quo  warranto  lies  against  him,  under  sec.  1  of  the 
quo  warranto  act. 

7.  Amendment  of  information  in  quo  warranto.  The  information  in  a  pro- 
ceeding by  quo  warranto  is  amendable,  in  the  discretion  of  the  court,  under  the 
statute. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Geokge  W.  Wall,  Judge,  presiding. 

On  the  29th  day  of  July,  1878,  J.  B.  Bowman,  mayor  of 
the  city  of  East  St.  Louis,  presented  a  petition  to  Hon.  W.  H. 
Snydek,  one  of  the  judges  of  the  third  judicial  circuit,  for  leave 
to  file  an  information  in  the  nature  of  a  quo  warranto  against 
Michael  Murphy  and  Frederick  Hinze,  claiming  to  act  as  police 
commissioners  for  the  city  of  East  St.  Louis — and,  by  consent 
of  the  defendants,  such  leave  was  granted.  An  information 
was  accordingly  filed  on  the  9th  of  August,  1879,  in  the 
office  of  the  clerk  of  the  circuit  court  of  St.  Clair  county,  in 
which  J.  B.  Bowman  was  relator.  Subsequently,  the  informa- 
tion was  amended  by  striking  out  the  name  of  J.  B.  Bowman 
as  relator  and  inserting  in  lieu  thereof  that  of  R.  A.  Halbert, 
and  also  by  interlining  these  words  which  did  not  appear  in 
the  information  as  originally  filed, — "  there  being  no  law  au- 
thorizing said  office."  The  information  as  thus  amended  is 
as  follows  : 

"State  of  Illinois,  \ 
St.  Clair  County.      J 

Of  the  September  term^  1878,  of  the  circuit  court  of  St. 
Clair  county. 
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And  now  comes  James  K.  Edsall,  Attorney  General  of  the 
State  of  Illinois,  on  relation  of  R.  A.  Halbert,  a  tax-payer  of 
the  city  of  East  St.  Louis,  and  in  the  name  and  by  the  author- 
ity of  the  people  of  the  State  of  Illinois  gives  the  court  to  un- 
derstand and  be  informed  that  on  the  14th  day  of  January, 
1878,  at  the  city  of  East  St.  Louis  and  county  of  St.  Clair 
aforesaid,  Frederick  Hinze  and  Michael  Murphy  respectively 
did  unlawfully  usurp  and  hitherto  have  continued  and  now 
do  unlawfully  usurp  the  office  of  a  police  commissioner  of  the 
city  of  East  St.  Louis  in  said  county  and  State,  there  being  no 
law  authorizing  such  office, — contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  People  of  the  State  of  Illinois. 

And  the  said  Attorney  General,  on  the  relation  aforesaid, 
in  the  name  and  by  the  authority  aforesaid,  gives  the  court 
further  to  understand  and  be  informed  that  on  the  14th  day 
of  January,  1878,  at  the  said  city  of  East  St.  Louis  and  county 
of  St.  Clair  aforesaid,  the  said  Frederick  Hinze  and  Michael 
Murphy  did  respectively  unlawfully  hold  and  exercise  the 
powers  and  the  duties  of  police  commissioners  of  said  city  of 
East  St.  Louis,  and  from  thence  hitherto  and  still  do  respect- 
ively unlawfully  hold  and  exercise  the  powers  and  duties  of 
said  office,  there  being  no  law  authorizing  such  office, — con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State  of  Illinois. 

Jas.  K.  Edsall, 

Attorney  General  of  Illinois. 
A.  S.  WlLDERMAN, 

R.  A.  Halbert, 

James  M.  Hay,  for  relator." 

The  defendants  moved  to  strike  the  information  from  the 
files  because  —  1st.  Amendments  required  by  the  court 
have  been  interlined  upon  the  original  information.  2d. 
The  information  as  amended  was  never  signed  by  the  State's 
attorney,  or  Attorney  General.     But  the  cour£  overruled  the 
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motion  and  refused  to  strike  the  information  from  the  files, 
and  the  defendants  excepted. 

The  defendants  then  filed  two  pleas.  The  first,  after  the 
formal  introduction,  sets  forth  substantially  that  the  corporate 
authorities  of  the  city  of  East  St.  Louis,  aforesaid,  did  pass  a 
resolution,  duly  published  before  the  11th  of  January,  1878, 
requesting  the  Governor  of  the  State  of  Illinois  to  appoint,  in 
pursuance  of  an  act  of  the  General  Assembly  of  said  State,  en- 
titled "An  act  to  establish  a  police  force  for  the  city  of  East  St. 
Louis,"  in  force  February  22,  1867,  and  an  amendment  thereof 
approved  March  27,  1869,  police  commissioners  for  said  city; 
that  in  compliance  with  said  request  the  said  Governor  did, 
on  the  11th  day  of  January,  appoint  defendants  to  be  two  of 
the  said  commissioners  and  commissioned  them  on  the  same 
day,  and  that  they  duly  did  qualify  as  such  commissioners. 
Defendants  aver  that  ever  since  said  appointment  the. corpo- 
rate authorities  as  aforesaid  have  in  all  things  recognized  said 
defendants,  and  their  appointees  made  in  pursuance  of  said 
acts,  as  the  sole  police  force  of  said  city,  and  have  consented 
to  the  exercise  by  them  of  the  duties  of  the  officers  of  police 
commissioners  of  said  city,  and  that  defendants  do  still  hold 
and  exercise  the  same,  and  that  this  is  their  warrant  and  au- 
thority, etc. 

The  second  plea,  after  stating  request  of  the  corporate  au- 
thorities to  the  Governor  as  before,  alleges  in  addition,  that 
the  said  acts  establishing  the  police  force  for  the  city  of  East 
St.  Louis  were  recognized  as  binding  upon  the  city  of  East 
St.  Louis  by  an  act  passed  by  the  General  Assembly  entitled 
"An  act  to  amend  the  city  charter  of  East  St.  Louis,  and  con- 
solidate all  former  charters,"  March,  1869.  It  then  sets  out 
the  appointment,  the  commissions  of  defendants,  their  having 
qualified  as  in  the  first  plea,  the  recognition  of  the  city  au- 
thorities of  their  office,  and  that  the  said  city  council  have 
passed  ordinances  appropriating  money  for  their  pay  up  to 
the  first  of  December,  1878,  and  that  since  their  appointment 
by  the  Governor  the  corporate  authorities  of  the  city  have  dis- 
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pensed  with  and  dismissed  all  persons  heretofore  acting  as  police- 
men or  special  marshals,  and  that  the  city  of  East  St.  Louis 
is  left  wholly  under  the  protection  of  the  board  as  constituted 
by  said  defendants  and  the  protection  of  the  police  officers 
approved  by  them,  and  that  this  is  their  warrant,  etc. 

To  these  pleas  there  were  demurrers,  which  the  court,  at 
the  January  term  of  the  St.  Clair  circuit  court,  1879,  the  Hon. 
G.  W.  Wall  presiding,  the  venue  having  changed  from  Hon. 
W.  H.  Snyder,  sustained,  and  the  defendants  electing  to 
stand  by  their  pleas,  the  court  rendered  judgment  upon  said 
pleas,  adjudged  the  said  defendants  guilty,  and  rendered  judg- 
ment of  ouster. 

Messrs.  G.  &  G.  A.  Kcerner,  and  Mr.  Chas.  W.  Thomas, 
for  the  appellants : 

It  is  contended  on  behalf  of  the  relator,  in  support  of  the 
ruling  of  the  court  below,  that  the  act  of  February  22,  1867, 
known  as  the  Metropolitan  Police  law,  is,  in  all  its  parts,  un- 
constitutional and  void. 

The  act  under  review  is  naturally  divisible  into  two  parts, 
one  of  which  establishes  a  board  of  police  commissioners  for 
the  city  of  East  St.  Louis,  and  prescribes  the  manner  of  their 
appointment,  and  of  that  of  their  subordinates,  and  the  duties 
of  all  these,  and  the  other  of  which  provides  for  the  issue  of 
certificates  of  indebtedness  of  the  city  by  the  board  so  created 
to  pay  the  force  thus  brought  into  existence,  in  case  the  mu- 
nicipal authorities  fail  to  provide  for  their  payment. 

This  court  has  upon  several  occasions  passed  upon  the  con- 
stitutionality of  that  portion  of  the  act  relating  to  the  powers 
of  the  board  to  create  an  indebtedness  of  the  city  for  the  pur- 
pose of  maintaining  the  police  force  authorized  by  the  act, 
and  has  in  every  case  held  that  the  board  had  no  power,  with- 
out the  consent  of  the  corporate  authorities  of  the  city,  to 
create  any  such  indebtedness,  and  that  so  much  of  the  act 
as  authorizes  the  board  to  issue  certificates  of  indebtedness  in 
the  name  of,  and  for  the  purpose  of  binding  the  city  without 
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its  consent,  is  unconstitutional  and  void.  Lovingston  v.  Wide?-, 
53  111.  302;  People  ex  rel  v.  Canty,  53  id.  33;  Wider  v.  The 
City  of  East  St.  Louis,  55  id.  133. 

In  these  cases  the  court  did  not  decide  the  whole  law  to  be 
unconstitutional,  but  only  denied  the  authority  of  the  com- 
missioners appointed  under  the  act  to  tax  the  people  of  the 
city  without  the  consent  of  the  corporate  authorities.  On 
the  contrary,  the  court,  in  the  case  last  cited,  Wider  v.  The 
City  of  East  St.  Louis,  clearly  recognize  the  validity  of  the 
act  upon  the  question  now  presented,  that  is,  the  power  of  the 
legislature  to  establish  a  board  of  police  commissioners,  and 
to  prescribe  the  manner  of  their  appointment,  and  that  of 
their  subordinates,  and  to  prescribe  their  duties.  Upon  this 
question  the  court  say: 

"  We  have  no  doubt  that  the  police  force  organized  by  ap- 
pellants have  a  legal  right  to  act,  if  they  choose  to  do  so 
gratuitously,  unless  they  have  been  discharged  or  disbanded 
by  appellants.  To  that  extent  the  law  under  which  they 
claim  may  be  upheld." 

The  court,  in  thus  announcing  its  opinion  of  that  portion 
of  the  law  which  merely  establishes  the  force,  was  doubtless 
in  harmony  with  the  authorities  upon  the  subject  of  the  legis- 
lative control  of  the  State  police  in  the  absence  of  the  con- 
stitutional restrictions.  It  can  not  now  be  contended  that  the 
legislature  has  no  right  to  establish  and  maintain  in  any  por- 
tion of  the  State  any  such  force  for  the  preservation  of  the 
peace  as  it  may  deem  adequate  for  that  purpose,  and  were  it 
not  for  the  provision  relating  to  the  creation  of  corporate 
debts  by  corporate  authorities,  construed  in  the  cases  above 
cited,  the  right  of  the  legislature  to  compel  any  municipality 
to  pay  the  charges  of  a  State  police  in  its  boundaries  would 
be  unchallenged.  The  legislature  is  vested  with  all  powers 
of  government  not  denied  to  it  by  the  constitution,  and  that 
instrument  contains  nothing  which  can  be  construed  to  take 
away  from  the  law-making  power  the  right  to  establish  and 
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maintain,  either  by  general  or  special  law,  a  police  force  in 
any  city,  or  all  the  cities  in  the  State. 

The  people,  in  framing  the  constitution,  committed  to  the 
legislature  the  whole  law-making  power  of  the  State  Avhich 
they  did  not  expressly  or  impliedly  withhold.  Plenary  power 
in  the  legislature,  for  all  purposes  of  civil  government,  is  the 
rule.  A  prohibition  to  exercise  a  particular  power  is  an  ex- 
ception. In  inquiring,  therefore,  whether  a  given  statute  is 
constitutional,  it  is  for  those  who  question  its  validity  to  show 
that  it  is  forbidden.     People  v.  Draper,  15  N.  Y.  543. 

Mr.  A.  S.  Wilderman,  Mr.  R.  A.  Halbert,  Mr.  John 
B.  Bowman,  and  Mr.  R.  A.  D.  Wilbanks,  for  the  relator: 

It  seems  to  be  conceded  by  the  counsel  for  appellants  that 
in  respect  of  that  portion  of  the  act  which  assumes  to  control 
the  subject  of  taxation,  or  the  creation  of  a  debt  which  must 
ultimately  be  paid  by  taxation,  for  the  support  of  the  police 
force  of  the  city,  regardless  of  the  wishes  of  the  municipality, 
this  court  has  already  decided  the  act  to  be  unconstitu- 
tional; yet  the  counsel  contend  that  portion  of  the  act  which 
provides  for  the  appointment  of  a  board  of  police  commis- 
sioners may  be  separated  from  the  other  portion  and  be  held 
valid.  A  review  of  the  cases  cited  by  appellants  will  show, 
we  think,  that  the  whole  act  has,  substantially,  been  held  by 
this  court  to  be  invalid.  The  particular  questions  involved 
in  those  cases  were  of  such  character  that  when  decided 
adversely  to  the  validity  of  that  portion  of  the  act  having 
immediate  reference  to  them,  the  whole  act  must  necessarily 
become  nugatory.  The  several  parts  of  the  act  are  so  essential 
to  each  other  that  all  must  stand  or  fall  together. 

Cooley,  in  his  work  on  Constitutional  Limitations,  lays 
down  the  rule  as  follows  : 

"  Where  a  law  creates  a  system,  and  the  part  which  is  legal 
can  not  stand  by  itself  without  the  aid  of  the  rest,  or  is  so 
much  affected  or  disturbed  by  the  rejection  of  the  rest  that  it 
would  not  be  supposed   the  legislature  would  have  adopted  it 
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by  itself,  the  whole  shall  be  rejected,  because  the  part  can  not 
be  regarded  as  the  expression  of  the  legislative  will." 

The  leading  case  is  Warren  v.  Mayor  and  Aldermen  of 
Charleston,  2  Gray, 84.  There  the  court  held  that,  "When 
the  parts  of  a  statute  are  so  mutually  connected  and  depen- 
dent, as  conditions,  considerations  or  compensations  for  each 
other,  as  to  warrant  a  belief  that  the  legislature  intended 
them  as  a  whole,  and  that  if  all  could  not  be  carried  into 
effect  the  legislature  would  not  pass  the  residue  independently, 
if  some  parts  are  unconstitutional  and  void,  all  the  provis- 
ions which  are  thus  dependent,  conditional  or  connected 
must  fall  with  them." 

This  is  declared  to  be  the  law  in  other  States.  State  v. 
Commissioners  of  Perry  County,  5  Ohio  St.  497;  Tims  v.  State, 
26  Ala.  165;  Campau  v.  Detroit,  14  Mich.  276;  Garrard 
County  v.  Kentucky  River  Navigation  Company,  Court  of  App. 
Ky.  10  Am.  L.  Reg.  (N.  S.)  151.  And  in  this  State,  People 
v.  Cooper,  83  111.  585.  See  also,  State  ex  rel.  v.  Supervisors 
of  Milwaukee,  25  Wis.  339;  State  v.  Dousman,  28  Wis.  521. 

Upon  the  principal  question  involved  in  that  portion  of  the 
act  now  sought  to  be  preserved, — the  power  of  the  legislature 
to  appoint  for  the  municipalities  the  officers  who  are  to  man- 
age the  property,  interests  and  rights  in  which  their  own  peo- 
ple alone  are  concerned, — we  refer  to  the  opinion  of  Mr. 
Justice  Cooley,  in  The  People  v.  Hurlbut,  24  Mich.  107. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Before  proceeding  to  the  real  point  in  controversy  here,  it 
is  necessary  to  pass  upon  certain  preliminary  objections  that 
have  been  urged  against  the  jurisdiction  of  the  circuit  court. 

It  is  contended  that  court  had  no  jurisdiction  because  the 
existence  of  the  office,  and  not  the  right  simply  to  hold  the 
office,  is  questioned. 

The  statute  (Rev.  Stat.  1874,  p.  787,  §  1,)  provides  "that 
the  writ  shall  lie,  as  well  where  any  person  unlawfully  holds 


414  Hinze  et  al.  v.  The  People  ex  ret       [June  T. 

Opinion  of  the  Court. 

or  executes  any  office  or  franchise,  as  where  any  person  shall 
usurp  or  intrude  into  any  office  or  franchise.  If  the  law  by 
which  it  is  claimed  the  office  is  created  is  invalid  and  of  no 
effect  because  in  contravention  of  the  constitution,  any  person 
who  assumes  to  hold  or  execute  such  office  must  necessarily 
do  so  unlawfully,  and  therefore  come  literally  within  the  lan- 
guage of  the  statute, — that  is,  "  unlawfully  hold  and  execute 
such  office."  Whether  there  can,  legally  speaking,  be  a  usurp- 
ation or  intrusion,  when  there  is  no  lawful  office,  is  not,  there- 
fore, a  material  inquiry.  Although  there  may  have  been  no 
unlawful  usurpation  or  intrusion,  there  was  an  unlawful  hold- 
ing and  executing  of  an  office,  if  the  law  by  which  it  is  claimed 
to  have  been  created  is  unconstitutional. 

It  is  also  contended  that  the  court  erred  in  refusing  to  strike 
the  information  from  the  files  because  of  the  amendments 
made  after  it  was  filed. 

Even  if  we  should  regard  it  as  material,  it  is  sufficient  here 
to  say  that  it  does  not  appear  that  the  amendments  were  not 
•made  with  the  knowledge  and  approbation  of  the  Attorney 
General.  His  name  appears,  in  connection  with  other  attor- 
neys, at  the  commencement  of  the  proceeding,  and,  in  the 
absence  of  evidence  to  the  contrary,  we  must  assume  that  all 
subsequent  steps  in  the  cause  were  taken  with  his  knowledge 
and  approbation.  We  regard  all  the  amendments  as  more 
formal  than  substantial.  Whether  Halbert  or  Bowman  should 
be  relator  was  of  no  manner  of  consequence  to  the  defendants, 
and  the  reason  for  charging  that  the  defendants  "unlawfully 
held  and  exercised  "  the  office  of  police  commissioners,  etc.,  is 
obviously  no  part  of  the  charge. 

Informations  were  amendable  at  common  law.  Bex  v. 
Wilkes,  4  Burrows,  320,  (2527;)  Truitt  v.  The  People,  88  111. 
518. 

The  amendments  were  clearly  within  the  discretion  of  the 
court,  under  the  very  liberal  provisions  of  our  statute  in  that 
regard,  and  it  can  not  be  held  error  to  refuse  to  strike  the 
information  from  the  files  after  they  were  made. 
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The  real  contest  here  is  in  regard  to  the  constitutionality 
of  the  "Act  to  establish  a  police  force  for  the  city  of  East  St. 
Louis,"  in  force  February  22,  1867.  (Priv.  Laws  of  1867,  vol. 
2,  p.  483,)  and  of  the  act  amendatory  thereof,  in  force  March 
27,  1869,  (Priv.  Laws  of  1869,  vol.  1,  p.  911.) 

The  first  section  of  the  first  named  act  declares  that  no 
ordinance  theretofore  passed,  or  that  may  thereafter  be  passed 
by  the  city  council  of  East  St.  Louis,  shall  in  any  manner 
conflict  or  interfere  with  the  powers  or  the  exercise  of  the 
powers  of  the  board  of  police  commissioners  of  the  city  of 
East  St.  Louis,  as  thereinafter  created,  and  prohibits  the  city 
and  any  officer  or  agent  thereof,  or  of  the  mayor,  from  in  any 
manner  impeding,  obstructing,  hindering  or  interfering  with 
"  the  said  board  of  police,  or  any  officer  or  agent  or  servant 
thereof  or  thereunder." 

By  the  second  section,  so  much  of  the  city  charter  and  ordi- 
nances as  authorized  the  mayor  and  city  council  to  appoint, 
pay  and  arm  the  police  of  said  city,  and  protect  the  said  police 
in  the  discharge  of  their  duty,  is  repealed. 

The  third  section  establishes  a  board  of  police  within  and 
for  the  city  of  East  St.  Louis,  to  be  called  the  "  Police  Com- 
missioners of  the  City  of  East  St.  Louis,"  prescribes  their 
qualifications  and  amount  of  salary,  and  fixes  their  term  of 
office,  etc. 

The  fourth  section  directs  that  such  commissioners  shall  be 
appointed  by  the  Governor,  by  and  with  the  advice  and  con- 
sent of  the  Senate. 

The  fifth  section  confers  ample  powers  for  all  purposes  of 
police  within  the  city. 

The  sixth  section,  to  enable  them  to  discharge  the  duties 
enjoined  by  the  fifth  section,  authorizes  and  requests  the  board 
to  "appoint,  enroll  and  employ  a  permanent  police  force  for 
the  city,"  and  to  arm  and  equip  them  as  they  shall  deem 
necessary. 

The  seventh  section  prescribes  the  officers  of  the  police 
force  to  be  so  appointed  and  enrolled,  etc. 
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The  eighth  and  ninth  sections  relate  to  the  amount  of  com- 
pensation to  be  paid  to  policemen  and  officers. 

The  tenth  section  provides  for  the  filling  of  vacancies  in 
the  police  force,  removals,  etc. 

The  eleventh  section  prohibits  policemen  from  receiving 
any  gratuity  or  compensation  for  service  without  the  consent 
of  the  board. 

The  twelfth  section  authorizes  the  board  to  provide  them- 
selves with  offices,  furniture,  etc.,  to  have  a  common  seal,  and 
to  divide  the  city  into  police  districts. 

The  thirteenth  section  makes  it  the  duty  of  the  sheriff  of 
St.  Clair  county,  whenever  called  upon  by  the  board  for  that 
purpose,  to  act  under  their  control  for  the  preservation  of  the 
public  peace.  It  also  confers  power  on  the  board  to  assume 
the  control  and  command  of  all  conservators  of  the  peace  of 
the  city  of  East  St.  Louis,  whether  sheriff,  marshal,  constable, 
policeman  or  others,  and  imposes  penalties  for  refusal  to  sub- 
mit to  such  subordination,  etc. 

The  fourteenth  section  makes  it  the  duty  of  the  board,  at 
its  first  meeting,  to  inform  the  city  marshal,  captain  of  police 
and  other  officers  of  the  police  force  of  the  city  of  East  St. 
Louis  that  they  require  their  attendance  upon  them  and 
obedience  to  their  orders.  And  from  and  after  such  first 
meeting  of  the  board,  the  whole  of  the  then  existing  police 
force  of  the  city  of  East  St.  Louis  is  required  to  pass  under 
the  exclusive  management  and  control  of  said  board,  and  shall 
continue,  subject  to  removal  or  suspension  at  the  discretion  of 
the  board,  and  with  power  in  the  board  to  fill  vacancies,  until 
the  board  shall  publicly  declare  that  the  organization  of  the 
police  force  created  by  that  act  is  complete.  And  thereafter 
"all  ordinances  of  the  city  of  East  St.  Louis  are  annulled  and 
declared  void,  so  far  as  they  conflict  with  this  act  or  assume 
or  confer  upon  the  mayor  or  any  other  person  the  power  to 
appoint,  dismiss,  or  in  any  way  or  to  any  extent  employ  or 
control  any  police  force  organized  or  to  be  organized  under 
such  ordinances  or  any  of  them ;  and  from  and  after  such  pub- 
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lie  declaration,  as  aforesaid,  the  police  force  organized,  or 
which  may  be  organized  under  such  ordinances  or  any  of  them, 
shall  cease  to  exist,  and  all  its  functions  and  powers  to  be  at 
an  end." 

The  fifteenth  section  provides  for  the  enforcement  of  the 
authority  of  the  board. 

The  sixteenth  section  makes  it  the  duty  of  the  board,  with 
all  convenient  speed,  after  qualifying,  etc.,  "and  annually 
thereafter,  to  estimate  what  sum  of  money  will  be  necessary 
for  each  fiscal  year,  to  enable  them  to  discharge  the  duties  " 
by  the  act  imposed  upon  them,  and  requires  that  they  certify 
the  same  to  the  city  council  of  the  city  of  East  St.  Louis,  who 
are  thereby  required  in  the  first  appropriation  ordinance  of 
the  fiscal  year  to  set  apart  and  appropriate  the  amount  so  certi- 
fied, out  of  the  general  fund  of  the  said  city  of  East  St.  Louis; 
and  in  case  the  city  council  shall  fail  to  make  such  appropria- 
tion, or  the  disbursing  officer  or  officers  shall  not  forthwith 
pay  over  the  amount  of  such  requisition,  as  made  and  required, 
it  is  made  the  duty  of  the  board  to  issue  certificates  of  indebt- 
edness, in  the  name  of  the  city  of  East  St.  Louis,  in  such 
amounts  as  they  may  deem  advisable,  for  the  amount  of  such 
requisitions  respectively,  bearing  interest,  etc., — which  certifi- 
cates are  declared  to  be  as  binding  upon  the  city  and  "as  re- 
coverable against  it  as  if  the  city  council  of  East  St.  Louis 
had  authorized "  them.  And  the  city  council  of  the  city  of 
East  St.  Louis  is  denied  power  to  levy  or  collect  any  tax  or 
appropriate  any  money  for  the  payment  of  any  police  force 
other  than  that  to  be  organized  and  employed  under  the  pro- 
visions of  the  act ;  and  the  officers  of  the  city  are  prohibited 
from  making  any  payments  to  any  other  police  force,  etc.,  etc. 

The  seventeenth  section  requires  the  board  to  keep  a  jour- 
nal of  their  proceedings,  and  report  to  the  city  council,  etc. 

The  eighteenth  section  repeals  all  acts  and  parts  of  acts  and 
charter  provisions,  and  all  ordinances  of  the  city  of  East  St. 
Louis,  conflicting  with  that  act. 

The  first  section  of  the  amendatory  act  of  March  27,  1869, 
27—92  III. 
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relates  to  the  times  at  which  the  officers  of  the  police  force 
shall  be  entitled  to  receive  payment. 

The  second  section  applies  the  provisions  of  section  fifteen 
to  every  member  of  the  city  council,  etc. 

The  third  section  relates  to  the  circulation  of  the  certificates 
provided  to  be  issued  by  the  sixteenth  section  of  the  original 
act,  and  makes  them  receivable  for  dues  to  the  city  at  their 
par  value. 

The  fourth  section  declares  the  police  commissioners  and 
the  officers  and  policemen  appointed  by  them  to  be  public  offi- 
cers, and  makes  resistance  to  them  punishable  under  the  crimi- 
nal code,  as  resistance  to  other  officers  is. 

The  fifth  section  authorizes  the  board  to  appoint  a  turnkey 
or  doorkeeper  at  each  police  station  and  fix  his  compensation, 
etc. 

The  sixth  section  relates  to  the  certificates  theretofore  is- 
sued by  the  board  and  declares  them  valid. 

The  seventh  section  confers  power  upon  the  board  and 
makes  it  their  duty  to  abate  nuisances,  etc. 

The  eighth  section  repeals  all  conflicting  acts,  and  declares 
that  this,  and  the  act  to  which  it  is  an  amendment,  shall  be 
public  acts. 

The  validity  of  different  provisions  of  these  acts  has  been 
several  times  discussed  before  this  court  and  decisions  rendered 
affecting  them. 

The  first  case  was  Lovingston  v.  Wider  et  al.  53  111.  302. 
A  bill  was  filed  by  a  tax-payer  setting  forth  the  substance  of 
the  first  act  and  averring  that  the  city  council  had  refused  to 
recognize  the  authority  of  the  police  commissioners,  and  that 
they  had  issued  large  amounts  of  certificates  and  sold  them  at 
twenty  cents  on  the  dollar,  and  were  continuing  to  do  so.  The 
bill  alleged  the  unconstitutionality  of  the  law,  and  prayed  an 
injunction  against  the  commissioners,  who  were  made  defend- 
ants. The  cause  was  heard  on  demurrer  to  the  bill,  and  the 
court  below  sustained  the  demurrer  and  dismissed  the  bill. 
This  court  affirmed  that  decree  solely  upon  the  ground  that 
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the  complainant  was  not  injured  by  the  action  of  the  police 
commissioners,  no  tax  having  been  levied  for  the  payment 
of  the  certificates  and  it  being  impossible  that  such  tax  could 
be  levied  by  any  authority  other  than  that  of  the  city  council. 
The  court,  nevertheless,  decided  the  main  question,  because 
the  pleadings  were  designed  to  present  it,  and  it  was  deemed 
highly  important  to  the  people  of  the  city  of  East  St.  Louis 
that  it  should  be  decided. 

It  was  then  said:  "The  validity  of  this  act  can  hardly  be 
considered  an  open  question  in  this  court  since  the  decision 
of  The  People  ex  rel.  McCagg  v.  The  Mayor  of  Chicago,  51  111. 
17,  TJie  People  ex  rel.  Wilson  v.  Salomon,  id.  37,  The  People 
ex  rel.  South  Park  Commissioners  v.  The  Common  Council  of 
Chicago,  id.  58,  and  Harward  v.  St.  Clair  Drainage  Company, 
id.  130."  And  after  giving  the  gist  of  those  decisions,  it  was 
added:  "These  cases,  in  our  judgment,  are  conclusive  against 
the  validity  of  the  act  under  consideration.  These  police  com- 
missioners are  not  the  corporate  authorities  of  East  St.  Louis, 
and,  therefore,  can  have  no  power  of  taxation.  They  are  not 
elected  by  the  people  of  that  city,  nor  appointed  in  any  mode 
to  which  the  people  have  given  their  assent.  The  act  creating 
them  has  never  been  accepted  by  the  people  or  by  the  city 
council,  but,  on  the  other  hand,  as  alleged  in  the  bill,  the 
council  has  constantly  denied  the  authority  of  the  commis- 
sioners. So  far  from  being  corporate  authorities,  in  the  sense 
in  which  this  court  has  construed  that  phrase,  these  commis- 
sioners, by  the  act  in  question,  are  forced  upon  the  people  of 
this  municipality,  without  reference  to  their  wishes  or  consent, 
to  hold  over  them  the  tremendous  power  of  unlimited  taxation, 
and  in  the  exercise  of  this  power,  to  be  placed  entirely  beyond 
the  reach  of  those  whose  property  is  at  their  mercy.  For  the 
reasons  given  in  the  cases  cited,  such  legislation  can  not  be 
reconciled  with  the  constitution." 

The  next  case  was,  The  People  ex  rel.  v.  Canty,  55  111.  33. 
There  an  information  was  filed  by  the  State's  attorney,  in  the 
nature  of  a  quo  warranto,  upon  the  relation  of  Wider,  Schall 
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and  Barrowman,  police  commissioners,  in  which  it  was  charged 
that  Canty  had  unlawfully  usurped  police  powers  in  the  city 
of  East  St.  Louis,  pretending  to  be  authorized  thereto  by 
certain  ordinances  of  the  city  council,  and  that  he  was  acting 
under  the  direction  of  the  mayor  of  the  city,  and  had  intruded 
into  the  office  of  police  officer,  etc. 

Canty  relied,  in  his  return,  upon  an  appointment  by  the 
city  council  to  the  office  of  city  marshal,  and  an  act  of  March 
26,  1869,  entitled  "  An  act  to  reduce  the  charter  of  the  city  of 
East  St.  Louis  and  the  several  acts  amendatory  thereof  into 
one  act,  and  to  revise  the  same,"  and  certain  ordinances  of  the 
city  council  pursuant  thereto. 

To  this  return  a  demurrer  was  filed,  which  was  sustained  to 
the    information,  and    the    proceeding   dismissed    with   costs. 

The  court  was  asked,  in  argument,  to  review  and  overrule 
its  decision  in  Lovingston  v.  Wider,  supra.  But  the  decision 
of  the  court  below  was  affirmed,  and  it  was  said  :  "  The  question 
of  the  constitutionality  of  the  act  organizing  the  police  force 
has  been  ably  defended  by  appellant's  counsel,  but  we  see  no 
reason  to  arrive  at  a  different  conclusion  from  that  announced 
in  the  case  of  Lovingston  v.  Wider,  53  111.  302."  The  next 
case  was  Wider  et  al.  v.  The  City  of  East  St.  Louis,  55  111.  133. 
In  that  case,  Wider  and  others,  claiming  to  act  as  police  com- 
missioners, filed  their  bill  in  chancery  in  the  court  below 
against  the  oity  of  East  St.  Louis  to  enjoin  the  city  from  ap- 
pointing policemen,  or  from  paying  them,  or  granting  to  them 
orders  on  the  city  treasury  for  pay  for  such  services. 

A  demurrer  was  sustained  to  the  bill,  by  the  court  below, 
and  that  decree  was  here  affirmed.  The  court  re-endorsed 
Lovingston  v.  Wider,  supra,  and  held  that  the  provisions  to 
create  a  police  force  fell  with  those  to  create  charges  on  the 
city  to  sustain  such  force. 

The  last  case  was  City  of  East  St.  Louis  v.  Witts,  59  111.  155, 
which  was  an  action  of  debt  brought  against  the  city  on  a 
certificate  of  indebtedness  issued  by  the  police  commissioners. 
It  was  held,  following  the  previous  cases,  that  the  certificate 
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was  void  and  created  no  charge  against  the  city,  and  conse- 
quently that  there  could  be  no  recovery. 

Appellants'  counsel  seem  to  lay  some  stress  on  language 
used  by  the  judge,  by  way  of  argument,  in  People  ex  rel.  Mc- 
Cagg  v.  The  Mayor,  etc.,  51  111.  17.  He  said  :  "  However  strong 
the  argument  in  favor  of  so  construing  it,  there  nevertheless 
may  be  cases  where  the  legislature,  without  the  consent  of  the 
corporate  authorities,  might  impose  taxes,  local  in  their  char- 
acter, if  required  by  the  general  good  government  of  the  State, 
because  such  taxes  would  not  be  merely  and  only  for  corpo- 
rate purposes,  as,  if  one  of  the  cities  of  the  State  should  be  in- 
surgent, requiring  the  interposition  of  the  military  power,  it 
will  not  be  denied  the  State,  on  quelling  the  insurrection, 
could  impose  taxes  upon  the  city  to  defray  the  expenses  of  a 
resort  to  military  power.  So,  if  the  police  department  of  a 
city  should  fail  to  furnish  reasonable  security  to  life  and  prop- 
erty, the  State,  undoubtedly,  might  provide  such  force,  and 
assess  the  city  for  the  expenses." 

It  is  to  be  observed  there  was  no  question  of  the  liability 
of  a  municipality  for  expenses  incurred  in  suppressing  insur- 
rection or  in  furnishing  security  to  life  and  property  when 
this  language  was  used.  As  before  observed,  its  use  was  in 
argument  only,  and  the  cases  put  were  merely  supposed  for 
the  purpose  of  illustrating  and  aiding  in  the  argumeut.  The 
question  was  not  one  that  had  been  argued,  and  the  objections 
that  might  have  been  urged  were  not  noticed.  But  this  lan- 
guage was  quoted  by  counsel  for  Wider  and  others,  in  Wider 
et  al.  v.  City  of  East  St.  Louis,  supra,  for  precisely  the  same 
purpose  that  it  is  here,  and  it  was  thus  answered,  and  the  an- 
swer is  equally  pertinent  and  conclusive  now  as  then:  "It  is 
perfectly  obvious  that  this  case  does  not  fall  within  the  first 
of  these  supposed  contingencies,  as  there  is  and  can  be  no  pre- 
tense that  any  military  force  was  employed  to  suppress  an 
insurrection.  In  this  case,  the  legislature  has  not  levied  a  tax, 
even  if  the  municipal  authorities  have  failed  to  furnish  a  police 
force  adequate  to  the  protection  of  life  and  property,  and  the 
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good  order  of  the  city,  but,  on  the  contrary,  have  required  the 
appointment  of  commissioners,  who  are  entrusted  with  the 
police  government  of  the  city,  and  empowered  them  to  incur 
the  expense  of  the  same,  to  be  imposed  upon  the  city,  to  be 
paid  by  the  issue  of  certificates  of  indebtedness  to  be  redeemed 
by  taxation.  These  commissioners,  not  being  corporate  offi- 
cers, and  the  law  not  having  been  submitted  to  and  approved 
by  the  people  of  the  city,  or  the  corporate  authorities,  the  case 
of  The  People  ex  rel.  v.  Mayor  of  Chicago,  supra,  must  govern." 

It  is  contended,  however,  that  although  these  acts  are  to  be 
regarded  as  unconstitutional  in  so  far  as  they  impose  burdens 
upon  the  municipality  to  be  discharged  by  taxation,  yet,  in 
all  other  respects,  they  are  free  of  constitutional  objection, 
and,  it  is  said,  this  is  settled  by  Wider  v.  The  City  of  East  St. 
Louis,  supra,  in  which  the  court  said :  "  We  have  no  doubt 
that  the  police  force  organized  by  appellants  have  a  legal  right 
to  act,  if  they  choose  to  do  so  gratuitously,  unless  they  have 
been  discharged  or  disbanded  by  appellants.  To  that  extent 
the  law  under  which  they  claim  to  act  may  be  upheld." 

It  will  be  remembered  that  the  acts  had  been  condemned, 
because  of  their  imposition  of  burdens  to  be  discharged  by 
taxation,  in  Lovingston  v.  Wider,  supra)  and  that  in  Wider 
et  al.  v.  City  of  East  St.  Louis  the  purpose  of  the  bill  was  to 
enjoin  the  city  from  appointing  policemen  and  from  paying 
them. 

Now,  we  have  seen,  by  the  analysis  of  the  acts  that  we  have 
given,  the  appointment  of  policemen  by  the  city  is  prohibited 
by  the  acts,  in  language  equally  as  unambiguous  and  positive 
as  that  by  which  the  police  commissioners  are  called  into 
being.  An  indispensable  part  of  the  system  was  that  the 
police  commissioners  were  to  have  exclusive  charge  of  the 
appointment,  control,  etc.,  of  the  police  force.  To  that 
end,  not  only  was  power  expressly  given,  but  all  acts  con- 
ferring power  on  the  city  council,  etc.,  in  regard  to  the  ap- 
pointment and  control  of  the  police,  were  repealed.  It  was 
held  that   inasmuch   as  the   law   was   unconstitutional   which 
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gave  to  the  police  commissioners  power  to  fix  the  compensa- 
tion and  provide  for  the  payment  of  policemen,  so  that  must 
be  unconstitutional  which  gave  to  the  commissioners  exclusive 
control  of  the  appointment  and  control  of  the  police  force. 

It  was  said,  (p.  138) :  "  We  must  look  to  the  intention 
which  moved  the  legislature  to  make  the  enactment.  "We  see 
the  controling  motive  was  to  give  the  city  a  police  force,  and, 
we  may  fairly  presume,  a  more  efficient  body  than  it  had,  or 
was  likely  to  obtain  under  their  charters.  It  was  not  their 
purpose  to  leave  the  police  they  were  attempting  to  create 
without  compensation,  or  the  city  without  a  police  force,  for 
this  is  negatived  by  the  entire  law  then  adopted;  and  as  prac- 
tical men,  understanding  the  influences  under  which  men  act, 
they  could  never  have  supposed  that  a  body  of  policemen 
could  ever  be  obtained  to  act,  beyond  a  limited  period  of  time, 
without  compensation;  and  they  could  not  have  designed,  in 
the  event  that  the  provision  for  the  compensation  of  the  police 
they  were  then  attempting  to  organize  should  fail,  that  the 
city  should  be  deprived  of  the  power  to  afford  security  to  life 
and  property.     *     *     * 

"  Suppose  the  Governor  had  failed  to  obtain  the  consent  of 
these  men,  or  others,  to  act  as  commissioners  under  this  act, 
does  any  one  suppose  that  the  power  of  the  city  to  appoint 
and  pay  a  police  force  would  have  ceased?  And  it  is  because 
the  General  Assembly  manifestly  did  not  intend  to  leave  the 
city  without  such  protection.  And  when  so  much  of  that  act 
is  held  to  be  inoperative  as  to  render  the  entire  act  nugatory, 
in  what  consists  the  difference?  *  *  *  Having  failed  to 
provide  such  means,"  (i.  e.  other  equal  or  more  efficient  means 
of  preserving  the  good  order  of  the  city,)  "  we  must  hold  that 
this  provision  of  the  act  to  create  the  police  force  has  fallen 
with  the  others." 

Here,  then,  is  an  express  decision  that  the  provision  creating 
the  police  force  is  unconstitutional.  The  remarks  quoted  are 
not  obiter  dicta,  for  if  the  provisions  creating  the  police  act 
are   valid   the   appellants   were   entitled   to   their  injunction. 
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The  city  council,  in  that  event,  was  not  authorized  to  appoint 
or  pay  policemen.  It  would  seem  too  plain  a  proposition  to 
need  the  aid  of  argument  that  the  unmistakable  intent  of  the 
legislature  was  to  provide  an  entire  system  to  take  the  place 
of  the  then  before  existing  police  system.  The  two  were  re- 
pugnant to  and  utterly  inconsistent  with  each  other, — and  it 
is  impossible  to  suppose  that  it  was  ever  intended  by  rational 
men  that  parts  of  such  incongruous  systems  were  to  be  blended 
together.  No  man  can  be  compelled  to  give  his  time  and 
labor,  any  more  than  his  tangible  property,  to  the  public  with- 
out compensation;  and,  since  there  is  no  mode  by  which  po- 
licemen appointed  by  the  commissioners  can  be  compensated, 
it  follows  that  no  one,  even  after  accepting  their  appointment, 
can  be  compelled  to  perform  any  police  duties. 

But  there  can  be  no  legal  right  in  an  individual  to  hold  an 
office  or  trust,  unless  there  is  also  a  corresponding  legal  right 
in  the  public  to  compel  performance  of  the  duties  with  which 
the  office  or  trust  is  charged.  This  would  seem  to  be  a  legal 
truism  and  to  need  no  demonstration. 

If  the  appointment  must  be  vain  and  fruitless,  the  right  to 
appoint  must  be  equally  so. 

It  is  not  reasonable  to  suppose  that  a  legislature  would  call 
into  being  a  board  of  police  commissioners,  merely  for  the 
purpose  of  investing  it  with  such  a  mere  shadow, — especially 
where  the  municipality  is  already  supplied  with  a  police  force 
whose  action  can  be  coerced  to  meet  the  public  necessities.    ' 

The  rule  quoted  from  Cooley's  Constitutional  Limitations, 
in  The  People  ex  rel.  v.  Cooper  et  al.  83  111.  595,  is  conclusive 
as  to  the  unconstitutionality  of  these  entire  acts : 

"If  a  statute  attempts  to  accomplish  two  or  more  objects, 
and  is  void  as  to  one,  it  may  still  be  in  every  respect  complete 
and  valid  as  to  the  other  ;  but  if  its  purpose  is  to  accomplish 
a  single  object  only,  and  some  of  its  provisions  are  void,  the 
whole  must  fall,  unless  sufficient  remains  to  effect  the  object 
without  the  aid  of  the  invalid  portion;  and  if  they  are  so 
mutually  connected  with  and  dependent  on  each  other  as  con- 
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ditions,  considerations,  or  compensations  for  each  other,  as  to 
warrant  the  belief  that  the  legislature  intended  them  as  a 
whole,  and  if  all  could  not  be  carried  into  effect  the  legisla- 
ture would  not  pass  the  residue  independently,  then  if  some 
parts  are  unconstitutional,  all  the  provisions  which  are  thus 
dependent,  conditional,  or  connected,  must  fall  with  them." 

What  was  intended  by  the  language  quoted  and  relied  upon 
by  appellants'  counsel  was,  simply,  that  the  acts  of  such  po- 
licemen would  be  good  as  those  of  de  facto  officers.  It  was 
not  intended  to  say  that  the  police  commissioners  had  a  legal 
right  to  act  and  make  appointments  of  policemen  under  a  law 
which  was  held  to  be  unconstitutional. 

Waiving  the  question  just  discussed,  however,  it  is  con- 
tended the  previous  decisions  based  their  objection  of  uncon- 
stitutionality upon  the  ground  that  the  acts  creating  the  board 
of  police  commissioners  were  never  accepted  by  the  people  or 
the  city  council,  and  that  had  there  been  such  acceptance,  a 
different  conclusion  would  have  been  reached ; — whereas  the 
pleas  here  aver  that  the  corporate  authorities  of  the  city  of 
East  St.  Louis  passed  a  resolution  requesting  the  Governor  to 
appoint  such  commissioners  pursuant  to  the  two  acts  relating 
to  that  subject,  and  that,  in  compliance  with  tha»t  request  the 
Governor  did,  on  the  11th  day  of  January,  A.  D.  1878,  appoint 
such  commissioners, — and  it  is  averred  that  ever  since  this  ap? 
pointment  the  corporate  authorities  have  in  all  things  recog- 
nized said  defendants  and  their  appointees  "  etc.,  etc.  And 
this,  it  is  contended,  is  an  acceptance  by  the  proper  municipal 
authority  of  the  acts. 

But  this  is  not  a  local  option  law.  Its  vitality  is  not  made 
to  depend  upon  the  acceptance  or  rejection  of  the  local  mu- 
nicipality, but,  as  we  have  seen,  it  purports  to  become  effective, 
notwithstanding  the  will  of  the  municipality.  It  was  either 
valid  or  invalid  when  enacted — and,  since  we  have  seen  it  was 
invalid  then,  it  can  not  become  valid  by  any  future  action  of 
the  municipality. 

In  the  cases  referred  to  by  counsel  for  appellants  either  the 
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acts  contained  provisions  that  were  valid,  notwithstanding  the 
invalidity  of  others,  or  the  unconstitutional  objection  here 
urged  was  obviated  by  vesting  the  power  of  laying  the  bur- 
dens to  be  discharged  by  taxation  directly  on  the  corporate 
authorities  of  the  municipality — which  was  not  done  here. 

We  are,  moreover,  of  opinion  that  since  the  adoption  of  the 
present  constitution  it  is  not  competent  for  a  city,  town  or 
village  to  adopt  a  local  or  special  law,  and  thus  make  it  a 
part  of  its  charter,  which  had  been  enacted  by  the  General 
Assembly  prior  to  the  adoption  of  the  present  constitution, 
but  not,  prior  to  that  time,  adopted  by  the  city,  town  or  village. 
Such  laws,  in  our  opinion,  are,  by  implication,  repealed  by 
the  present  constitution.  See  People  ex  reL  v.  Cooper,  83  111. 
585;   Guild,  Jr.   v.  Chicago,  82  id.  473. 

The  pleas  do  not  allege  an  adoption  of  the  acts  before  the 
8th  of  August,  1870 — the  day  the  present  constitution  went 
into  force. 

We  see  no  cause  to  disturb  the  judgment  below,  and  it  is, 
therefore,  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Stephen  Bardill  et  ah 

v. 

George  Holtz  et  al. 

1.  Appeals — whether  to  the  Supreme  Court  or  to  the  Appellate  Court— whether 
an  office  is  a  franchise.  An  office  is  not  a  franchise,  within  the  meaning  of  the 
constitution  and  the  statute  prescribing  the  appellate  jurisdiction  of  the 
Supreme  and  Appellate  Courts. 

2.  So,  upon  quo  warranto  in  the  circuit  court  to  oust  the  defendants  from 
the  office  of  school  directors,  which  it  was  claimed  they  had  usurped,  when  in 
fact  there  was  no  such  office  for  the  reason  the  territory  they  pretended  to 
represent  had  never  been  lawfully  created  a  school  district,  it  was  held,  as  the 
proceeding  was  not  a  criminal  case,  nor  one  involving  a  freehold,  a  franchise, 
or  the  validity  of  a  statute,  an  ajppeal  from  the  judgment  therein  would  not  lie 
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to  this  court,  but  must  be  taken  to  the  Appellate  Court,  under  the  act  creating 
and  denning  the  jurisdiction  of  the  Appellate  Courts  and  sections  88  and  90 
of  the  Practice  act. 

Appeal  from  the  Circuit  Court  of  Madison  county. 
Messrs.  Irwin  &  Springer,  for  the  appellants. 
Messrs.  Metcalp  &  Bradshaw,  for  the  appellees. 

Per  Curiam:  It  appears,  from  the  record  herein,  that  this 
was  an  information,  in  the  nature  of  a  quo  warranto,  instituted 
in  the  court  below,  to  try  the  title  to  the  office  of  directors  of 
schools  in  a  supposed  district  in  St.  Clair  county,  in  this  State. 

It  appears  that  petitions  were  presented  to  the  trustees  of 
schools  of  two  adjoining  townships,  asking  for  a  division  of  a 
union  district  composed  of  territory  of  each  township.  These 
boards  of  school  trustees  in  each  township  acted  upon  the 
petition  presented  to  it,  and  each  adopted  an  order  dividing 
the  union  district,  and  spread  the  same  on  the  record  of  their 
proceedings. 

It  is  claimed,  the  petition  presented  to  each  board  asked  a 
division  in  a  different  manner  and  by  different  lines;  that  the 
orders,  when  made,  set  off  districts  with  different  territory, 
and  some  of  the  territory  thus  set  off  was  in  both  districts  thus 
designated;  that  the  boards  of  trustees  of  the  two  townships 
have  never  agreed  to  the  same  division  of  the  union  district, 
but,  so  far  as  they  have  acted,  they  have  attempted  to  form 
different  districts;  that  failing  to  agree  on  the  same  division, 
the  old  union  district  remains  whole  and  intact,  precisely  as  it 
was  before  these  orders  were  passed,  and  that  no  new  district 
has  been  created. 

It  also  appears  that  a, portion  of  the  citizens  of  the  old 
union  district  claim  that  a  new  district  had  been  formed,  and 
under  this  claim  they  proceeded  to  hold  an  election  for  direc- 
tors, when  the  defendants  were  declared  duly  elected  to  that 
office,  and  they  have  qualified,  and  are  assuming  to  perform 
and  exercise  the  duties  and  powers  of  directors  of  schools  as 
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though  the  union  district  had  been  legally  divided  and  a  new 
district  formed. 

It  is  claimed  that  a  new  district  was  not  formed,  and  never 
having  been  formed,  there  was  no  office  of  director  to  be  filled 
by  election  or  otherwise;  that  there  being  no  new  district,  and 
the  old  district  having  directors,  there  was  no  office  to  fill, 
and  that  defendants  did  not,  nor  could  they  become  officers, 
and  having  no  such  right,  they  are  usurping  the  powers  and 
duties  of  an  office  they  do  not  hold.  The  information  prays 
that  a  judgment  of  ouster  be  rendered  against  them. 

An  answer  or  pleas  were  filed  by  defendants,  to  which  rep- 
lications were  interposed  and  issues  formed.  On  a  trial  in 
the  court  below  a  large  amount  of  evidence  was  heard,  and 
the  court  refused  the  relief  sought,  holding  the  district  was 
legally  divided,  and  defendants  were  officers  de  jure,  and  ren- 
dered a  judgment  against  relators  for  costs,  and  they  appeal 
to  this  court  and  assign  errors. 

The  trial  in  the  court  below  was  after  the  law  creating  the 
Appellate  Court  went  into  effect,  and  this  presents  the  ques- 
tion whether  this  appeal  should  not  have  been  taken  to  that 
court. 

This  is  not  a  criminal  case,  nor  does  it  involve  a  freehold 
or  the  validity  of  a  statute.  It  involves  the  title  to  an  office, 
and  if  an  office  is  not  a  franchise  then  the  appeal  should  have 
been  taken  to   the  Appellate  Court.     Is  an  office  a  franchise? 

On  turning  to  the  second  volume  of  Blackstone's  Commen- 
taries, page  21,  we  find  that  he  classes  offices  among  incorpo- 
real hereditaments.  He  likewise  classes  a  franchise  amongst 
them.  He  treats  franchises  and  offices  as  being  entirely  distinct 
from  each  other, — as  much  so  as  rents,  commons,  ways,  or  the 
others  are  from  franchises.  He  says  "  franchise  and  liberty  are 
used  as  synonymous  terms,  and  their  definition  is,  a  royal 
privilege  or  branch  of  the  king's  prerogative,  subsisting  in 
the  hands  of  a  subject.  Being,  therefore,  derived  from  the 
Crown,  they  must  arise  from  the  king's  grant,  or,  in  some 
cases  may    be   held    by  prescription,  which,  as   has  been    fre- 
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quently  said,  presupposes  a  grant."  He  also  says,  "the  kinds 
of  them  are  various  and  almost  infinite."  And  he  says  that 
they  may  be  vested  in  natural  persons  or  bodies  politic, — in 
one  man  or  in  many.  He  enumerates  a  number,  as,  corpora- 
tions, the  right  "to  hold  a  court  leet;  to  have  a  manor  or  lord- 
ship, or,  at  least,  to  have  a  lordship  paramount;  to  have  waifs, 
wrecks,  estrays,  treasure  trove,  royal  fish,  forfeitures,  and  deo- 
dands ;  to  have  a  court  of  one's  own,  or  liberty  of  holding 
pleas  and  trying  causes;  to  have  the  cognizance  of  pleas,  which 
is  a  greater  liberty,  being  an  exclusive  right,  so  that  no  other 
court  shall  try  causes  arising  in  that  jurisdiction;  to  have  a 
bailiwick,  or  liberty  exempt  from  the  sheriff  of  the  county, 
wherein  the  grantee  and  his  officers  are  to  execute  all  process; 
to  have  a  fair  or  market  with  the  right  of  taking  toll  either 
there  or  at  any  other  public  places,  as,  at  bridges,  wharfs  or 
the  like;  *  *  *  or  lastly,  to  have  a  forest  chase,  park, 
warren  or  fishery  endowed  with  the  privilege  of  royalty." 

It  will  be  observed  that  none  of  these,  except  corporations 
having  the  right  to  take  tolls  at  bridges,  wharfs,  etc.,  have  any 
application,  under  our  laws.  If,  then,  his  enumeration  is  to 
be  taken,  the  number  of  cases  is  small  in  which  a  franchise 
may  be  involved.  If  the  Constitutional  Convention  and  the 
General  Assembly  used  the  term  according  with  its  strict 
legal  import,  and  we  must  presume  they  did,  then  in  this 
country  it  can  only  embrace  corporations,  ferries,  bridges, 
wharfs  and  the  like,  where  tolls  are  authorized  to  be  taken, 
and  we  may  add  the  elective  franchise,  as  it  is  granted  by  the 
constitution  to  a  portion  of  the  people  to  elect  their  officers. 
If  others  exist  they  do  not  occur  to  us  at  this  time. 

The  case,  then,  not  being  criminal,  or  not  involving  a  free- 
hold, or  franchise,  or  the  validity  of  a  statute,  under  the  act 
creating  and  defining  the  jurisdiction  of  the  Appellate  Courts, 
and  sections  §&  and  90  of  the  Practice  act,  should  have  been 
taken  to  the  Appellate  Court,  and  could  not  come  directly  to 
this  court. 
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This  court  not  having  acquired  jurisdiction  to  hear  and 
decide  the  case,  we  must  dismiss  it,  with  leave  to  the  parties  to 
withdraw  the  transcript,  abstracts  and  briefs. 

Appeal  dismissed. 


George  H.  Potter 

v. 

John  MoKee  Peeples  et  al 

1.  Surety — discharge  under  the  act  of  1877 — construction  of  the  statute.  The 
act  of  May  11,  1877,  providing  for  the  discharge  of  any  surety  on  the  bond 
of  any  "  trustee  of  any  fund  or  property  appointed  by  any  court,"  upon  ap- 
plication by  petition  to  the  court  in  which  such  bond  is  filed,  appli-es  only  to 
cases  where  the  trustee  shall  be  appointed  by  the  court, — and  was  not  in- 
tended to  embrace  cases  where  the  trustee  may  be  appointed  by  act  of  the 
parties,  and  gives  bond  with  sureties  that  he  will  faithfully  execute  the  trust. 

2.  In  this  case  several  heirs  of  a  deceased  person,  in  the  adjustment  of  a 
dispute  between  them  in  respect  to  the  division  of  the  property,  executed  an 
agreement  wherein  it  was  provided  that  a  certain  portion  of  the  estate  should 
be  placed  in  the  hands  of  a  trustee,  to  be  held,  used  and  controlled  by  him  for 
the  benefit  of  certain  of  the  heirs  named.  The  agreement  further  provided, 
that  if  the  parties  should  be  unable  to  agree  as  to  who  should  act  as  trustee, 
the ''judge  of  the  Gallatin  circuit  court"  should  appoint  the  trustee.  The 
parties  failing  to  agree,  the  then  presiding  judge  of  that  court  made  the  ap- 
pointment, the  person  appointed  executing  bond  with  sureties,  which  was 
filed  in  the  office  of  the  clerk  of  the  court  mentioned.  It  was  held  the  ap- 
pointment was  not  made  by  the  court,  in  its  judicial  capacity,  but  by  the 
judge  of  the  court,  in  pursuance  of  the  agreement  of  the  parties,  and  there- 
fore the  case  was  not  within  the  statute  so  as  to  enable  the  sureties  to  apply 
to  the  court  for  a  discharge  from  their  liability  on  the  bond. 

Appeal   from  the  Circuit  Court  of  Gallatin  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  John  H.  Mulkey,*  and  Messrs.  Linegar  &  Lans- 
den,  for  the  appellant. 

Mr.  Andrew  D.  Duff,  for  the  appellees. 

*  This  cause  was  submitted  and  argued  at  a  term  prior  to  that  when  Mr 
Justice  Mulkey  came  upon  the  bench. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

In  the  year  1871  one  Orval  Pool  died,  leaving  his  widow, 
three  married  daughters  and  a  son  surviving  him,  and  who 
were  entitled  to  his  property,  which  amounted  to  several  hun- 
dred thousand  dollars.  Soon  after  his  death  disagreements 
and  controversies  arose  between  his  children  as  to  the  divis- 
ion of  this  property.  After  various  efforts  had  been  made  to 
settle  these  disputes  the  parties  finally  agreed,  about  the  2d 
day  of  November  of  that  year,  as  to  the  manner  in  which  the 
matter  should  be  settled,  which  agreement  was  embodied  in  a 
written  contract  of  that  date,  which  was  executed  by  them 
under  their  hands  and  seals,  together  with  the  husbands  of 
the  daughters.  It  provided  that  one-half  of  the  estate  should 
be  placed  in  the  hands  of  a  trustee,  to  be  held,  used  and  con- 
troled  by  him  in  trust  for  the  benefit  and  use  of  two  of  the 
daughters,  and  upon  their  decease  to  be  conveyed  and  paid 
over  to  their  respective  heirs  absolutely. 

The  agreement  further  provided,  in  case  the  parties  thereto 
should  be  unable  to  agree  as  to  who  should  act  as  a  trustee, 
in  that  event  the  judge  of  the  Gallatin  circuit  court  should 
appoint  the  trustee  to  manage  the  trust  fund.  It  also  provided 
that  the  trustee  should  execute  a  bond,  as  such,  to  be  approved 
by  the  judge  of  that  court.  The  parties  failed  to  agree  upon 
a  person  to  become  the  trustee.  The  Hon.  A.  D.  Duff  was 
at  that  time  presiding  judge  of  the  circuit  court  of  that  county, 
and  was  applied  to,  and  appointed  appellant.  Appellant  there- 
upon, as  principal,  and  appellees  as  his  sureties,  executed  a 
bond  which  was  duly  approved  and  filed  in  the  office  of  the 
circuit  clerk  of  Gallatin  county. 

Appellees,  on  the  16th  day  of  October,  1877,  filed  a  petition 
in  the  Gallatin  circuit  court,  praying  that  they  be  relieved  and 
discharged  as  sureties  on  the  trustee's  bond,  and  that  appel- 
lant be  required  to  give  a  new  bond  and  sureties  for  the  faith- 
ful discharge  of  the  trust.  The  bond  is  in  the  penal  sum  of 
$400,000,  and  a  copy  is  filed  as  an  exhibit  with  the  petition. 
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Appellant  filed  a  demurrer  to  the  petition,  which  was  over- 
ruled by  the  court,  and  appellant  filed  an  answer  and  made 
the  agreement  an  exhibit,  to  which  appellees  filed  exceptions. 
The  court,  on  a  hearing  of  the  exceptions,  sustained  them, 
and  appellant  not  answering  further,  the  court  ordered  him 
to  give  a  new  bond  as  trustee,  in  the  sum  of  $400,000,  and 
to  settle  his  account  as  such  trustee  before  the  court;  which 
bond,  and  a  statement  of  his  account,  were  ordered  to  be  filed 
by  nine  o'clock  the  next  morning.  He  having  failed  to  file 
a  new  bond  and  a  statement  of  his  account  as  trustee,  as  re- 
quired by  the  order  of  the  court,  appellees  applied  for  his 
removal,  and  the  court  thereupon  entered  an  order  removing 
him  as  trustee.  And  he  thereupon  prayed  and  perfected  an 
appeal  to  this  court,  and  has  filed  a  transcript  of  the  record, 
and  assigned  errors  thereon. 

.  This  proceeding  was  instituted,  and  the  relief  sought  and 
granted,  under  the  act  of  May  11,  1877.  (Sess.  Laws,  p.  142.) 
The  act  provides,  "That  whenever  any  surety  on  the  bond  of 
any  guardian,  conservator  of  any  idiot  or  insane  person,  or  the 
trustee  of  any  fund  or  property,  appointed  by  any  court,  or 
the  heir,  executor  or  administrator  of  such  surety,  desires  to 
be  released  from  further  liability  upon  any  such  bond,  he  may 
petition  the  court  in  which  said  bond  is  filed  for  that  purpose, 
and  upon  notice  being  given  to  such  guardian,  conservator  or 
trustee,  in  such  manner  as  the  court  may  direct,  the  court 
shall  compel  such  guardian,  conservator  or  trustee,  within  a 
reasonable  time,  to  be  fixed  by  the  court,  to  appear  and  settle 
his  accounts,  and  file  in  such  court  a  new  bond,  with  such 
penalty  and  security  as  may  be  approved  by  the  court,  which 
being  done,  the  surety  may  be  discharged  from  all  liability 
on  such  bond." 

The  second  section  provides  that  if  such  guardian,  conser- 
vator or  trustee  shall  fail  to  comply  with  such  order  within 
the  time  required,  the  court  shall  order  such  person  to  be  re- 
moved from  his  office  or  position,  and  appoint  some  other  fit 
person  guardian,  conservator  or  trustee,  in  his   stead,  who  is 
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required  to  give  bond  as  required  by  law.  This  section  fur- 
ther provides  that  the  person  thus  appointed  shall,  in  case  his 
predecessor  shall  fail  to  settle  and  pay  over  to  him  the  moneys 
and  other  property  and  effects  in  his  hands,  bring  suit  on  his 
predecessor's  bond,  and  when  collected  the  sureties  on  such 
bond  shall  be  discharged. 

The  third  section  provides  that  the  act  shall  apply  to  all 
such  bonds  then  in  existence,  as  well  as  such  as  might  there- 
after be  entered  into  ;  but  nothing  therein  should  be  construed 
to  release  or  in  anywise  impair  the  liability  on  such  bond  until 
a  new  bond  should  be  filed. 

The  whole  controversy  in  this  case  turns  upon  the  true 
meaning  of  the  first  clause  of  the  first  section  of  this  act. 
Appellant  insists  that  it  only  embraces  cases  of  trustees  of 
funds  in  court,  and  for  the  management  of  which  a  trustee 
has  been  appointed  by  the  court,  and  has  no  application  to 
other  trust  funds;  that  in  this  case  the  trustee  was  appointed 
in  the  first  instance  by  force  of  the  written  agreement  of  the 
parties,  and  as  they  agreed  it  should  be  by  the  person  who 
was  judge,  as  an  individual,  and  not  by  the  court,  or  by  force 
of  or  in  the  exercise  of  any  official  or  judicial  function ;  that 
no  case  was  pending  in  court,  nor  were  the  parties  in  court 
as  litigants  or  contestants,  and  hence  the  court,  when  appel- 
lant was  appointed  as  such,  had  no  jurisdiction  of  the  person 
of  the  parties,  or  of  the  subject  matter;  that  in  the  appoint- 
ment of  appellee  as  trustee  there  was  no  actor  reus  and  judex, 
and  hence  no  adjudication. 

But  on  the  other  side  it  is  contended  that  the  appointment 
was  by  the  court  under  a  regular  order  made  in  and  by  the 
court,  and  not  by  the  person  who  held  the  office  of  judge,  as 
an  individual  or  private  person;  that  the  parties  submitted 
the  matter  in  open  court,  and  to  the  court,  and  that  the  order 
was  made,  accepted  and  acted  upon  by  appellant. 

The  petition  states  that  appellant  was  appointed  "  by  the 
presiding  judge  of  the  Gallatin  circuit  court,  as  trustee,  on 
behalf  of  certain  persons,  and  certain  funds  and  property,  as 
28—92  III. 
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mentioned  and  provided  for  in  a  certain  instrument  in  writing, 
referred  to  in  the  recitals  of  the  bond  hereinafter  mentioned" 
in  this  petition. 

One  of  the  recitals  in  the  bond  referred  to,  and  made  an 
exhibit,  is  in  these  words:  "Whereas  the  above  named 
obligees  did,  on  the  2d  day  of  November,  A.  D.  1871,  execute 
and  deliver,  in  duplicate,  under  their  respective  hands  and 
seals,  a  certain  instrument  in  writing,  providing  for  a  division 
of  the  estate,  both  real  and  personal,  of  Orval  Pool,  deceased, 
and  the  appointment  of  a  trustee  to  execute  and  carry  into 
effect  certain  duties  and  trusts  therein  created  and  defined; 
and  whereas,  the  above  named  George  H.  Potter  has  been 
duly  appointed  trustee  under  the  provisions  of  said  instru- 
ment in  writing." 

The  agreement  which  the  petition  mentions,  and  which  is 
made  an  exhibit  to  the  answer,  has  this  provision:  "A  trustee 
shall  be  chosen  by  the  parties  to  this  agreement,  whose  duty 
it  shall  be  to  carry  out  and  execute  the  trust  hereby  created, 
and  shall  enter  into  good  and  sufficient  bond,  to  be  approved 
by  the  judge  of  the  circuit  court  of  Gallatin  county,  for  the 
faithful  performance  of  his  duties  as  such  trustee.  Such  bond 
shall  be  made  payable  to  the  parties  to  this  agreement,  for  the 
use  of  all  parties  interested  in  the  provisions  of  this  agreement, 
and  if  the  parties  hereto  can  not  agree  upon  the  person  who 
shall  act  as  such  trustee,  then  the  said  judge  of  said  Gallatin 
circuit  court  shall  appoint  said  trustee,  and  said  appointment 
and  approval  of  said  bond  may  be  made  by  him  either  in  vaca- 
tion or  term  time,  as  may  be  most  convenient." 

It  thus  appears  that  the  parties  did  not  intend  that  the 
appointment  should  be  made  by  the  court,  but  by  the  judge 
thereof, — not  in  his  official  character — not  in  the  exercise  of 
any  judicial  function — but  simply  by  virtue  of  the  power  con- 
ferred on  him  as  an  individual  by  the  written  agreement. 
This  was  so  determined  in  reference  to  this  same  appointment 
in  the  case  of  Pool  v.  Potter,  63  111.  533.  It  was  there  said: 
"  Counsel  for  defendants  in  error  insist,  that  because  Potter 
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was  appointed  by  the  circuit  judge,  he  was  trustee  de  facto, 
though  he  gave  no  bond,  and  his  right  to  act  can  not  be 
questioned  in  this  suit.  They  say  that  complainants  had  a 
complete  remedy  at  law  by  applying  to  the  circuit  judge  to 
require  Potter  to  give  a  sufficient  bond.  We  think  they  must 
entirely  misconceive  the  nature  of  this  matter.  The  circuit 
judge  in  making  the  appointment  or  approving  the  bond  ex- 
ercises none  of  his  judicial  powers.  He  is  but  the  mere  agent 
or  instrument  of  the  parties  to  the  agreement,  deriving  his- 
authority  solely  from  that  source,  and  it  is  extremely  doubtful, 
under  the  language  of  that  document,  whether,  when  he  once 
acts,  his  power  is  not  exhausted.  If  this  be  so,  he  could  only 
act  a  second  time,  either  in  the  appointment  of  a  trustee,  or 
requiring  a  further  bond,  by  having  his  powers,  as  a  court, 
called  into  exercise  by  bill  in  equity  in  the  usual  mode."  And 
we  see  no  reason  to  modify  or  in  any  manner  change  the  con- 
clusion then  reached. 

But  it  is  claimed  that  the  order  of  the  court  below  recites 
that  evidence  was  heard  and  that  the  appointment  was  made 
by  the  court.  This  is  true,  but  the  order  also  recites  that  it 
was  made  "by  the  judge  of  the  Gallatin  circuit  court." 

Is  this  case  embraced  in  this  law?  The  fundamental  rule, 
that  must  always  govern  in  the  interpretation  of  laws  and  all 
written  instruments  is,  that  the  intention  of  the  law-maker, 
or  the  parties  to  contracts,  when  ascertained,  must  control. 
And  it  is  another  primary  rule  that  such  intention  can  only 
be  ascertained  by  the  language  employed  in  the  law  or  the 
written  instrument.  Extraneous  evidence  can  never  be  re- 
ceived to  ascertain  the  intention.  Where  the  language  of  a 
statute  leaves  the  meaning  obscure  or  doubtful,  resort  may  be 
had  to  the  law  as  it  stood  at  the  time  of  the  enactment,  to  con- 
sider the  evil  intended  to  be  suppressed,  and  thus  ascertain  the 
intention  of  the  law-maker.  But  in  this  case  there  is  no  ob- 
scurity in  the  language  of  the  enactment.  It  is  plain  and  un- 
ambiguous. It,  in  terms,  applies  to  guardians,  conservators 
and  trustees  appointed  by  the  court.     No  other  meaning  can 
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be  given,  unless  a  signification  should  be  applied  to  the  words 
contrary  to  their  usual  and  popular  meaning.  In  fact,  their 
signification  would  have  to  be  perverted. 

We  are  clearly  of  opinion,  that  to  give  jurisdiction  to  adju- 
dicate under  this  statute  the  trustee  must  have  been  appointed 
by  a  court.  Such  is  the  language  of  the  statute.  According 
to  the  familiar  rule  of  interpretation,  the  naming  of  one  thing 
is  the  exclusion  of  others.  When  the  General  Assembly  pro- 
vided that  sureties  of  a  trustee  appointed  by  a  court  might 
petition  to  be  relieved  from  their  liability  for  their  principal, 
and  the  court  should  require  the  trustee  to  give  new  bond  and 
security,  and  the  sureties  thus  petitioning  should  be  discharged 
as  therein  provided,  it  is  manifest  that  it  was  only  intended  to 
embrace  cases  where  the  trustee  had  been  appointed  by  the 
court.  We  must,  therefore,  conclude  that  the  General  Assem- 
bly did  not  intend  to  embrace  cases  where  the  trustee  was  ap- 
pointed by  act  of  the  parties,  and  he  gave  bond  with  sureties 
that  he  will  faithfully  execute  the  trust,  nor  other  classes  of 
cases  not  named  but  only  cases  specified  in  the  act.  We  are 
unable  to  give  this  act  any  other  construction. 

But  it  is  urged  that  this  is  a  remedial  statute  and  should 
receive  a  liberal  construction.  Whether  it  be  remedial  or  not, 
we  are  not  at  liberty  to  extend  its  provisions  beyond  the  cases 
enumerated.  We  would  surely  have  no  power  to  extend  it  to 
official  bonds  generally,  nor  to  executor's  and  administrator's 
bonds  or  to  bonds  with  securities  given  by  one  person  to 
another,  and  yet,  so  far  as  we  can  see,  there  is  the  same  rea- 
son for  embracing  them  in  the  provision  as  those  enumerated. 
If  we  extend  the  provisions  of  the  law  to  any  case  not  named, 
why  not  to  all  of  a  like  nature  not  specified?  If  relief  is 
granted  in  one  case,  when  it  is  not  included  in  terms,  where 
can  we  stop  till  it  shall  be  done  in  favor  of  all  sureties,  whether 
on  private  or  official  bonds  ?  We  fail  to  perceive  any  greater 
hardship  or  wrong  in  suretyship  of  this  character  than  in  any 
other,  and  hence  there  is  no  necessity  to  strain  a  construction 
of  the  statute  to  embrace  this  case.     The  petition  charges  no 
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loss  by  the  sureties,  or  any  danger  of  loss,  and  if  there  is  none 
where  is  the  necessity  for  new  security  and  the  release  of  ap- 
pellees? 

This  case  not  being  embraced  in  the  statute  the  court  below 
had  no  power  to  grant  the  relief,  and  it  was  error  to  render 
the  decree,  and  it  must  be  reversed. 

Decree  reversed. 

Mr.  Justice  Mulkey  took  no  part  in  the  consideration 
of  this  case. 


Ohio  and  Mississippi  Railway  Company 

v. 

Alfred  Porter. 

1.  Evidence — declarations  made  by  servant — whether  admissible  against  the 
master.  Where  a  railway  company  directed  its  servants  to  set  fire  to  the  dry 
grass,  weeds,  and  other  combustible  material  which  had  accumulated  on  the 
right  of  way,  and  in  the  carrying  out  of  such  orders  the  fire  spread  to  the  prem- 
ises of  an  adjacent  owner  and  destroyed  his  property,  it  was  held,  in  a  suit  to 
recover  for  the  damage  thus  occasioned,  that  any  statements  made  by  the  com- 
pany's servants  while  engaged  in  the  performance  of  the  act,  concerning  the 
same,  were  admissible  in  evidence  against  the  company,  as  a  part  of  the  res 
gestae. 

2.  So,  in  such  a  suit  it  was  held  proper  to  ask  a  witness  what  any  of  the 
men  in  the  employment  of  and  then  at  work  for  defendant, said  to  him; — the 
question  eliciting  this  answer:  "He  said,  'we  set  the  fire  out  to  burn  the 
grass  on  the  right  of  way,  and  it  got  away  from  us.'  He  was  putting  out  the 
fire.     Know  he  was  employed  and  worked  on  railroad." 

3.  Negligence — comparative.  In  an  action  to  recover  for  an  injury  alleged 
to  have  resulted  from  the  negligence  of  the  defendant,  an  instruction  that  the 
jury  can  not  find  for  the  plaintiff  unless  they  "believe  from  the  evidence  that 
the  injury  complained  of  was  caused  by  the  negligence  of  defendant,  and  the 
plaintiff  was  without  fault,"  is  stronger  than  the  law  will  justify,  as  ignoring 
the  doctrine  of  comparative  negligence. 

4.  Instruction  construed,  as  to  whether  it  usurps  the  province  of  the  jury.  In 
a  suit  to  recover  for  injury  resulting  from  fire  communicated  from  the  right 
of  way  of  a  railroad  company,  where  it  was  set  by  the  servants  of  the  com- 
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pany,  and  by  its  direction,  the  jury  were  instructed :  "  If  you  believe,  from  the 
evidence,  the  servants  of  the  defendant,  for  the  purpose  of  clearing  and  freeing  its 
right  of  way  from  dry  grass,  weeds  and  combustible  matter,  where  the  same  run 
through  the  lands  of  the  plaintiff,  put  out  fire  on  a  day  when  the  wind  was 
high,  and,  in  consequence  of  such  high  wind,  such  fire  escaped  from  such 
servants  without  the  negligence  or  fault  of  plaintiff,  and  from  such  right  of 
way  to  and  upon  the  lands  of  the  plaintiff,  and  burned  plaintiff's  apple  trees 
and  destroyed  or  damaged  same,  then  the  defendant  is  liable  to  such  damage 
as  the  plaintiff  may  have  sustained  in  consequence  of  such  fire:"  Held,  the 
instruction  was  not  obnoxious  to  the  objection  that  it  took  from  the  jury  the 
question  of  negligence  which  it  was  their  province  to  pass  upon  and  determine. 
From  the  facts  supposed,  the  jury  would  have  the  right  to  find  the  company 
guilty  of  negligence. 

5.  Same — as  to  leaving  jury  to  judge  of  effect  of  the  pleadings.  An  instruction 
which  tells  the  jury  if  the  plaintiff  has  made  out  his  case  as  laid  in  his  declara- 
tion they  must  find  for  the  plaintiff,  is  not  liable  to  the  objection  that  it  makes 
the  jury  the  judges  of  the  effect  of  the  averments  in  the  declaration ; — it  merely 
empowers  them  to  determine  whether  the  proof  introduced  sustains  the  aver- 
ments made  in  the  pleadings,  which  they  may  well  do. 

Appeal  from  the  Circuit  Court  of  Clinton  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  Charles  A.  Beecher,  Mr.  R.  P.  Hanna,  Mr.  G. 
Van  Hoorebeke,  and  Mr.  B.  B.  Smith,  for  the  appellant. 

Mr.  Henry  C.  Goqdnow,  and  Mr.  Silas  L.  Bryan,  for 
the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 
This  was  an  action  on  the  case,  brought  by  Alfred  Porter 
against  the  Ohio  and  Mississippi  Railway  Company,  to  recover 
the  value  of  certain  apple  trees  destroyed  by  fire,  which,  as 
alleged,  was  set  on  defendant's  right  of  way  by  its  servants 
and  through  their  negligence  permitted  to  extend  upon  and 
over  the  adjoining  premises  of  the  plaintiff.  On  a  trial  in  the 
circuit  court,  before  a  jury,  the  plaintiff  obtained  a  verdict 
and  judgment  for  the  value  of  the  property  destroyed,  and  de- 
fendant appealed.  On  the  trial  the  witness  Hall  was  asked 
the  following  question:  "  State  what  any  one  of  the  men  in 
the  employment  of  and  then  at   work  for   defendant  said  to 
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you?"  Against  the  objection  of  the  defendant  he  answered 
as  follows:  "He  said,  Sve  set  the  fire  out  to  burn  the  grass 
on  the  right  of  way  and  it  got  away  from  us;'  he  was  putting 
out  fire;  know  he  was  employed  and  worked  on  railroad." 

The  decision  of  the  court  in  the  admission  of  this  evidence  is 
relied  upon  as  error.  The  person  who  made  this  statement 
had  been  sent  with  others  by  defendant  to  burn  the  dry  grass, 
weeds  and  other  combustible  material  which  had  accumulated 
on  the  right  of  way,  and  while  still  engaged  in  the  perform- 
ance of  the  act  which  they  were  directed  to  do,  the  declaration 
was  made.  The  statement  thus  made  can  not  be  regarded  as 
hearsay  evidence,  but  it  was  a  part  of  the  res  gestae,  and  upon 
this  ground  admissible.  The  man  who  made  the  statement 
was  sent  by  the  defendant  to  do  certain  work  on  the  right  of 
way;  there  can  be  no  doubt  that  his  acts  in  the  performance 
of  the  duty  enjoined  upon  him  would  be  binding  on  the  com- 
pany, and  what  was  said  at  the  time,  as  well  as  what  was  done, 
must  also  be  held  to  be  competent.  The  declaration  was  but 
a  part  of  the  transaction,  and  if  it  was  competent  to  prove  what 
these  servants  of  the  road  did,  which  is  not  disputed,  upon  the 
same  principle  what  was  at  the  time  said  was  competent  evi- 
dence.    Wharton's  Evidence,  sees.  262  and  263. 

It  is  next  urged  that  the  court  erred  in  refusing  defendant's 
seventh  instruction,  which,  in  substance,  directed  the  jury  that 
no  recovery  could  be  had  if  the  loss  was  as  much  the  fault 
of  plaintiff  as  defendant.  It  may  be  true  that  where  both 
parties  are  equally  in  fault  no  recovery  can  be  had,  but  as  the 
court  had  already,  on  the  request  of  the  defendant,  fully  in- 
structed the  jury  on  this  question,  we  perceive  no  useful  pur- 
pose the  instruction  could  serve.  The  instruction  No.  4, 
previously  given,  read  as  follows  :  "  You  can  not  find  defend- 
ant guilty  unless  you  believe  from  the  evidence  that  the  injury 
complained  of  was  caused  by  the  negligence  of  defendant, 
and  the  plaintiff  was  without  fault."  Under  this  instruction 
the  plaintiff  could  not  recover  unless  he  was  entirely  free  from 
fault;  it  was  much  more  favorable  to  the  defendant  than  the  one 
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refused.  Indeed,  it  was  stronger  than  the  law  would  justify, 
as  it  ignored  the  doctrine  of  comparative  negligence.  But 
the  defendant  had  the  full  benefit  of  the  instruction  before 
the  jury,  and  he  ought  not  now  to  complain  that  one  less  mild 
in  terms  was  refused. 

It  is  next  contended  that  the  court  erred  in  giving  plaintiff's 
instruction  No.  4,  as  follows:  "It  was  the  duty  of  the  de- 
fendant, in  clearing  off  and  freeing  its  right  of  way  of  dry 
grass,  weeds  and  combustible  matter,  to  so  do  it  as  not  to 
injure  plaintiff's  property;  and  if  you  believe,  from  the  evi- 
dence, the  servants  of  the  defendant,  for  the  purpose  of  clearing 
and  freeing  its  right  of  way  from  dry  grass,  weeds  and  combusti- 
ble matter,  where  the  same  run  through  the  lands  of  the  plain- 
tiff, put  out  fire  on  a  day  when  the  wind  was  high,  and,  in 
consequence  of  such  high  wind,  such  fire  escaped  from  such 
servants  without  the  negligence  or  fault  of  plaintiff,  and  from 
such  right  of  way  to  and  upon  the  lands  of  the  plaintiff,  and 
burned  plaintiff's  apple  trees  and  destroyed  or  damaged  the 
same,  then  the  defendant  is  liable  to  such  damage  as  the  plain- 
tiff may  have  sustained  in  consequence  of  such  fire./"' 

The  first  part  of  the  instruction  merely  announces  the  well  un- 
derstood principle  that  a  person  is  bound  to  use  his  property  in 
such  a  way  as  not  to  injure  others,  and  we  fail  to  see  how  this 
could  mislead  the  jury.  The  railroad  company  had  the  right  and 
it  was  its  duty  to  clear  its  right  of  way  of  dry  grass  and  weeds, 
but  in  the  exercise  of  this  right  due  regard  must  be  had  to  the 
protection  of  property  along  the  line  of  the  road  belonging  to 
others. 

The  other  portion  of  the  instruction,  it  is  contended,  takes 
away  from  the  jury  the  question  of  negligence,  which  it 
was  their  province  to  pass  upon  and  determine.  We  do  not 
so  understand  the  language  used.  If  the  plaintiff  in  the  use 
of  his  property  was  free  from  negligence,  and  the  servants  of 
defendant  put  out  fire  on  its  right  of  way  when  the  wind  was 
high  and  suffered  the  fire  to  escape  and  spread  over  the  land  of 
the  plaintiff  and  destroy  his  property,  from  such  facts  the  jury 
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had  the  right  to  find  that  the  railroad  company  was  guilty  of 
negligence.  This,  as  we  understand  it,  is  the  substance  of  the 
instruction. 

It  is  true,  if  due  care  had  been  used  by  the  defendant  in 
burning  off  its  right  of  way  and  notwithstanding  such  care 
damage  had  been  done,  perhaps  the  railroad  company  would 
not  have  been  liable.  But  this  principle  was  fully  and 
clearly  announced  in  the  first  and  fourth  instructions  given 
by  the  court  in  behalf  of  the  defendant.  If,  therefore,  the 
instruction  under  consideration  was  subject  to  criticism  when 
standing  alone,  it  could  not  be  so  regarded  when  considered 
in  connection  with  the  other  two  instructions. 

The  fifth  instruction  given  for  the  plaintiff*  is  objected  to 
because  it  tells  the  jury  if  the  plaintiff  has  made  out  his  case 
as  laid  in  his  declaration,  they  must  find  for  the  plaintiff. 
We  do  not  understand  that  an  instruction  of  this  character 
makes  the  jury  the  judges  of  the  effect  of  the  averments  of  the 
declaration,  as  contended  in  the  argument,  but  it  merely  em- 
powers them  to  determine  whether  the  proof  introduced  sus- 
tains the  issues  made  by  the  pleadings  in  the  case,  and  this  is 
clearly  within  their  province. 

We  perceive  no  substantial  error  in  the  record,  and  the 
judgment  will  be  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Cairo  and  St.  Louis  Railroad  Co. 

v. 
The  Board  of  Supervisors  of  Jackson  County. 

1.  Municipal  subscriptions  and  bonds — of  elections  held  prior  to  the  new 
constitution — constitutional  prohibition — estoppel.  Where  it  is  sought  to  compel 
a  county  to  issue  its  bonds  in  payment  of  a  subscription  to  the  stock  of  a 
railroad  company,  the  subscription  having  been  made  since  the  adoption  of 
the  constitution  of  1870,  but,  as  alleged,  in  pursuance  of  an  authority  con- 
ferred by  an  election  held  for  that  purpose,  under  laws  then  existing,  prior  to 
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the  adoption  of  the  constitution,  it  is  incumbent  upon  the  party  seeking  such 
relief  to  show  the  validity  of  the  subscription,  and  of  the  election  which  it  is 
assumed  authorized  the  same  to  be  made,  in  order  to  establish  the  right  under 
the  proviso  to  the  constitutional  prohibition  on  that  subject. 

2.  And  where,  in  such  proceeding,  it  appeared  that  the  county  court,  at  a 
time  subsequent  to  the  adoption  of  the  new  constitution,  entered  an  order  re- 
citing that  the  election  previously  held  was  duly  held  in  pursuance  of  law, 
and  directing  the  subscription  to  be  made,  it  was  held  such  finding  in  respect 
to  the  alleged  validity  of  the  election  could  not  operate  to  estop  the  county 
from  denying  that  the  election  was  properly  held,  or  relieve  the  party  claiming 
the  benefit  of  the  subscription  from  the  burden  of  showing  it  was  so  held. 

3.  Nor  will  the  county  be  estopped,  by  the  completion  of  the  road  accord- 
ing to  the  terms  of  the  attempted  subscription,  from  denying  the  legality  of 
the  election.  No  notice  that  the  want  of  power  to  make  the  subscription 
would  be  relied  upon  was  required  to  be  given  when  the  bonds  were  called 
for  in  payment  of  the  subscription;  nor  would  the  company  claiming  the 
benefit  of  the  subscription  be  heard  to  urge,  as  against  the  right  of  the  county 
to  deny  the  existence  of  the  power,  that  they  had  performed  labor  and  incurred 
liabilities  on  the  faith  of  the  supposed  subscription. 

4.  In  such  case,  where  the  election  in  pursuance  of  which  the  subscription 
is  claimed  to  have  been  made  was  a  special  election,  authorized  by  law  to  be 
held  for  the  specific  purpose  of  determining  whether  and  upon  what  conditions 
the  subscription  should  be  made,  the  act  prescribing  the  notice  which  should 
be  given,  the  question  of  notice  lies  at  the  foundation  of  the  power,  and  if  it  is 
not  shown  that  the  notice  was  properly  given,  as  required  by  the  statute, 
there  will  be  no  inferences  in  favor  of  the  validity  of  the  election,  and  the 
power  will  fail.  In  this  the  rule  is  different  from  that  which  prevails  in  cases 
of  elections  held  under  the  general  election  law  where  the  time  of  holding  the 
election  is  fixed  by  the  statute. 

5.  Same — effect  of  the  new  constitution  upon  a  curative  act  passed  prior  to  its 
adoption.  An  act  was  passed  in  1869,  intended  to  cure  any  irregularities 
which  might  have  intervened  in  elections  previously  held  for  the  purpose  of 
voting  subscriptions  by  municipalities  to  the  stock  of  railway  corporations, 
declaring  such  elections  legal  and  binding,  and  purporting  to  authorize  sub- 
scriptions to  be  made  in  pursuance  thereof.  It  was  held,  without  considering 
the  question  as  to  the  validity  of  such  an  act  in  other  respects,  that  the  new 
constitution,  in  its  absolute  prohibition  of  any  municipal  subscription  for  the 
purpose  indicated,  except  when  made  in  pursuance  of  an  election  held  prior 
to  the  adoption  of  the'constitution,  under  laws  then  existing,  operated  to  repeal 
such  curative  act,  and  if  the  authority  intended  thereby  to  be  given,  to  make 
the  subscription  independently  of  the  question  of  the  original  validity  of  the 
election,  were  not  exercised  before  the  adoption  of  the  constitution,  it  could  not 
be  exercised  afterwards.     The  proviso  to  the  prohibitory  clause  of  the  consti- 
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tution  saves  the  power  only  in  cases  where  it  was  conferred  by  a  vote  of  the 
people,  not  where  it  depended  alone  upon  legislative  grant. 

Writ  of  Error  to  the  Circuit  Court  of  Alexander  county; 
the  Hon.  David  J.  Baker,  Judge,  presiding. 

Messrs.  Judd  &  Whitehouse,  for  the  plaintiff  in  error  : 

Notices  of  the  election  given  by  the  county  clerk  by  the 
direction  of  the  county  court,  were,  to  all  intents  and  purposes, 
given  by  "  the  judge  of  the  county  court."  Evansville,  etc., 
B.  B.  Co.  v.  City  of  Evansville,  15  Ind.  396;  Lyon  v.  Jerome, 
26  Wend.  485. 

The  statute  is  merely  directory  as  to  the  manner  of  giving 
the  notice.     Marshall  v.  Silliman,  61  111.  218. 

The  negligence  of  the  officers  should  not  invalidate  the 
election.  People  ex  rel.  v.  Logan  County,  63  111.  382;  Louis- 
ville and  Nashville  B.  B.  Co.  v.  County  Court,  1  Sneed,  637. 

The  substantial  question  involving  the  power  to  subscribe, 
is  whether  a  majority  vote  was  in  favor  thereof,  not  as  to  the 
regularity  of  the  details  of  the  election.  The  essential  fact 
conferring  power  is  the  vote  of  ua  majority  of  the  qualified 
voters."  Supervisors  v.  Schenck,  5  Wall.  777 ;  People,  ex  rel. 
v.  Logan  County,  63  III.  374;  Pyatt,  Supervisor,  etc.  v.  The 
People  ex  rel.  Am.  Cent.  B.  B.  Co.  29  id.  54. 

It  was  the  duty  of  the  county  court  to  pass  on  the  question 
of  the  election,  and  if  a  majority  of  the  votes  were  for  sub- 
scription, then  they  were  to  subscribe.  The  proper  authority 
having  passed  upon  the  election,  it  is  too  late  to  question  the 
regularity  of  the  vote.  St.  Joseph  Township  v.  Bogers,  16 
Wall.  665;  Bissellv.  City  of  Jeffersonville,  24  How.  287;  Comrs. 
Knox  County  v.  Aspinwall,  21  id.  539 ;  People  v.  City  of 
Bochester,  21  Barb.  656. 

The  order  of  the  county  court  was  at  least  prima  faeie  evi- 
dence of  the  matters  therein  contained.  Washington  County 
v.  Parlin,  5  Gilm.  232;  Goudy  v.  Hall,  30  111.  109.  The 
recitals  in  that  order  are  binding  at  least  until  impeached. 
Prettyman  v.  Supervisors,  19  111.  414.     The  county  is  estopped 
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by  the  record  of  the  county  court,  which  declares  that  the 
proper  notices  were  given  and  that  a  majority  of  the  votes 
were  for  subscription.  People  v.  City  of  Rochester,  21  Barb. 
656;  Evansville  R.  R.  Co.  v.  City  of  Evansville,  15  Ind.  419. 
See  also,  Van  Hostrup  v.  Madison  City,  1  Wall.  291. 

The  county  is  estopped  by  its  own  laches,  thereby  permit- 
ting the  company  to  incur  liabilities,  etc.,  on  the  faith  of  the 
subscription.  Prettyman  v.  Tazewell  County,  19  111.  406  ;  Clark 
v.  Hancock  County,  27  id.  310;  Johnson  v.  Stark  County,  24 
id.  75;  27  id.  474;  21  id.  451;  24  id.  208;  Hayes  v.  Rail- 
road Co.  61  id.  424;  Railroad  Co.  v.  Black,  79  id.  262;  Peo- 
ple, etc.  v.  Logan  County,  63  id.  385;  People  ex  rel.  v.  Cline, 
63  id.  394. 

A  municipal  corporation  may  estop  itself  like  other  parties 
to  a  contract.  County  of  Randolph  v.  Post,  3  Otto  (93  U.  S.) 
502. 

But,  if  there  were  any  defects  in  the  election  these  were 
cured  by  the  amendment  to  the  railroad  charter  of  March  3, 
1869  (Pr.  Laws,  vol.  3,  256). 

Defects  or  irregularities  in  proceedings,  on  which  the  sub- 
scription of  a  county  to  railroad  stock  is  based,  may  be  cured 
by  subsequent  legislative  enactment.  Shelby  County  Court  v. 
C.  and  0.  R.  R.  Co.  8  Bush  (Ky.)  209 ;  McMillen  v.  Boyles, 
6  Iowa,  304;  Same  v.  County  Judge,  id.  391;  Redfield  on 
Railways,  230;  also  note  2;  People  ex  rel.  v.  Clarke,  53  Barb. 
171;  Campbell  v.  City  of  Kenosha,  5  Wall.  194;  Town  of 
Keithsburg  v.  Frick,  34  111.  405. 

Unless  restrained  by  organic  law,  the  legislature  possesses 
power  to  authorize  a  subscription  to  railroad  stock  by  a  mu- 
nicipal corporation,  and,  where  it  possesses  such  power,  it  can 
pass  a  retrospective  act  to  cure  evils  which  have  arisen  from 
irregular  exercise  of  the  power  conferred.  Thompson  v.  Lee 
County,  3  Wall.  327. 

An  act  of  the  legislature,  legalizing  votes  for  subscription 
to  the  capital   stock  of  a  railroad  company,  is  constitutional 
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and  binding,  even  when  there  is  no  limitation  as  to  the  amount. 
Prettyman  v.  Supervisors  of  Tazewell  County,  19  111.  406,  413. 

Subscriptions  voted,  but  not  made,  before  the  constitution 
of  1870,  by  counties,  etc.,  in  Illinois,  to  railroad  companies, 
are  not  affected  by  that  constitution.  The  authority  given  to  a 
municipal  corporation  before  the  new  constitution,  is  not  abro- 
gated by  that  instrument.  The  constitutional  provision  is 
only  prospective.  County  of  Moultrie  v.  Rockingham  Ten  Cent 
Savings  Bank,  92  U.  S.  Sup.  Ct.  (2  Otto)  631  ■  The  People  ex 
rel.  v.  Logan  County,  63  111.  377,  388 ;  Town  of  Concord  v. 
Savings  Bank,  92  U.  S.  (2  Otto)  630. 

So  far  as  the  subscription  under  the  vote  of  July  24,  1869, 
is  concerned,  the  contract  of  subscription  was  binding,  even 
if  the  subscription  had  not  been  made,  inasmuch  as  the 
amended  charter  made  it  the  duty  of  the  board  to  subscribe 
and  issue  the  bonds  upon  a  majority  vote  being  had;  and  the 
new  constitution  of  1870  can  not  affect  the  obligation,  nor  can 
such  constitution  in  any  way  affect  the  obligation  created 
under  the  subscription  made  in  pursuance  of  the  vote  of  June 
9,  1868.  County  of  Moultrie  v.  Rockingham  Ten  Cent  Savings 
Bank,  92  U.  S.  (2  Otto)  631. 

"  The  constitutional  provision  alluded  to  prohibited  all  loans 
to  corporations  of  municipal  credits  after  July  2,  1870.  If, 
however,  a  subscription  for  that  purpose  had  already  been 
authorized  by  a  vote  of  the  people,  the  right  to  make  such  sub- 
scription was  not  affected  by  the  prohibition.  If  not  author- 
ized before  the  date  mentioned,  the  subscription  was  absolutely 
prohibited.  If  previously  authorized,  the  constitution  has 
nothing  to  do  with  it.  It  was  as  if  no  such  ordinance  ex- 
isted."    County  of  Randolph  v.  Post,  93  U.  S.  (3  Otto)  502. 

Mr.  Thomas  G.  Allen,  for  the  defendants  in  error  : 

It  was  essential  to  the  right  of  recovery  in  this  case  that  the 

railroad  company  should  show  that  the   alleged  subscription 

was  authorized   by  a  vote  of  the  people   given  at  an  election 

properly  and  lawfully  held  before  the  adoption  of  the  consti- 
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tution  of  1870,  under  laws  then  existing.  Jackson  County  v. 
Brush,  77  111.  66;  Middleport  v.  JEtna  Life  Ins.  Co.  82  id. 
568.  The  evidence  fails  to  prove  that  the  proper  notice  of  the 
election  was  given.  The  necessity  for  such  proof  is  clear. 
Harding  v.  Rock  Island  and  St.  Louis  Railroad  Co.  65  111.  91 ; 
Force  v.  Town  of  Batavia,  61  id.  100;  Marshall  v.  Silliman, 
id.  224 ;  Wiley  v.  Silliman,  62  id.  171 ;  The  People  ex  rel.  v. 
Town  of  Santa  Anna,  67  id.  57. 

As  to  special  elections,  the  settled  law  undoubtedly  is  as 
stated  by  Judge  Dillon,  in  his  work  on  Municipal  Corpora- 
tions, sec.  136.  It  is  there  said:  "Elections  fixed  by  law  at  a 
certain  time  and  place  may  be  legally  holden,  although  notice 
has  not  been  published  or  given  ;  but  if  the  time  be  not  de- 
fined by  statute,  and  is  to  be  fixed  by  notice,  the  notice  required 
is  imperative."  And  the  same  author  says,  that,  in  New  Eng- 
land, the  courts  concur  in  requiring  the  statute  as  to  notice  to 
be  faithfully  observed  by  the  officers  charged  with  the  duty  of 
calling  meetings  for  the  purpose  of  special  elections,  and  it  is 
there  held,  that  "a  de  facto  meeting,  not  duly  notified,  though 
attended  by  all  the  voters  capable  of  attending,  is  not  a  valid 
meeting,  and  its  acts  are  void."  See  sec.  204  and  cases  there 
cited.  In  other  States  the  law  is  so  decided.  See  the  cases  of 
Detroit,  etc.  v.  R.  R.  Co.  39  Ind.  598,  and  McPike  v.  Pen,  51 
Mo.  63;  also,  French  v.  Edwai*ds,  13  Wallace,  511. 

The  excuse  offered,  that  the  Cairo  and  St.  Louis  Eailroad 
Company  did  not  know,  at  the  time  it  accepted  the  alleged 
subscription  and  undertook  the  work  of  constructing  a  rail- 
road, that  there  had  been  a  failure  in  giving  notices  of  the  two 
special  elections  for  the  time  and  in  the  manner  prescribed  by 
the  statute,  is  fully  answered  by  what  appears  in  the  case  of 
The  People  ex  rel.  v.  Town  of  Santa  Anna,  67  111.  67.  In  that 
case  it  was  said :  "The  relators,  when  they  undertook  the  work, 
knew,  or  might  have  known,  the  manner  in  which  the  election 
was  conducted.  It  was  their  duty  to  know  it  was  not  con- 
ducted according  to  the  law  authorizing  an  election.    It  is  a 
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question  of  power,  and  the  hardship  or  injustice  of  the  case 
demands  no  consideration." 

The  rule  is  laid  down  in  Miller  v.  Goodivin,  70  111.  659, 
that  contracts  of  public  corporations,  made  through  their  offi- 
cers without  authority  of  law,  are  void,  and  in  an  action  upon 
them  the  corporation  may  successfully  interpose  the  plea  of 
ultra  vires,  setting  up  as  a  defence  its  own  want  of  power  un- 
der its  charter,  or  its  constituent  statute,  to  enter  into  the  con- 
tract. It  was  there  said:  "This  doctrine  grows  out  of  the 
nature  of  such  institutions,  and  rests  upon  reasonable  and  solid 
ground.  The  inhabitants  are  the  corporators — the  officers  are 
but  the  public  agents  of  the  corporation.  Their  duties  and 
powers  are  prescribed  by  statute  or  charter,  which  all  persons 
not  only  may  know,  but  are  bound  to  know."  So  held  in 
County  of  Hardin  v.  McFarlan,  82  111.  138,  and  in  Law  et  al. 
v.  The  People  ex  rel.  87  id.  385. 

To  the  same  effect  are  the  decisions  rendered  in  the  Federal 
Supreme  Court.  Thomas  v.  City  of  Richmond,  12  Wallace, 
349  ;  Township  of  Elmwood  v.  Marcy,  2  Otto,  289. 

The  invalidity  of  the  first  election  was  not  cured  by  the 
special  act  of  March  3,  1869.  The  proviso  in  that  act,  which 
sought  to  legalize  prior  elections,  was  effectually  annulled 
by  the  subsequent  adoption  of  that  clause  of  the  constitution 
which  prohibits  municipal  subscriptions  for  railroad  purposes. 
The  rule  laid  down  in  The  State  ex  rel.  City  of  JRochford 
v.  Maynard,  14  111.  421,  has  a  direct  bearing  and  must  govern 
in  this  case.  The  decision  was  upon  a  question  which  arose 
under  the  constitution  of  1848,  but  the  principle  applies  as 
well  to  the  question  now  before  the  court.  In  that  case  it  was 
said :  "  When  the  new  constitution  took  effect,  any  provision 
of  a  former  law  which  was  inconsistent  with  it  became  as 
much  unconstitutional  as  if  the  law  had  been  subsequently 
passed.  A  law  can  not  be  in  force  in  the  State,  no  matter 
when  passed,  which  contravenes  the  provisions  of  the  con- 
stitution of  the  State." 
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The  reasoning  and  the  principle  applied  in  the  case  of  The 
People  v.  Maynard  were  fully  approved  in  the  case  of  Hills  v. 
City  of  Chicago,  60  111.  92,  where  the  question  was  as  to  the 
validity  of  a  provision  in  the  charter  of  the  city  of  Chicago 
enacted  prior  to  the  adoption  of  the  present  constitution,  and 
this  court  held  the  provision  invalid  because  of  its  being  in 
conflict  with  the  constitution.  The  following  decisions  have 
since  been  made,  which  are  to  the  same  effect:  Otis  and  Major 
v.  City  of  Chicago,  62  111.  299;  People  v.  McRoberts,  id.  44; 
People  v.  Rumsey,  64  id.  44;  Chance  v.  Marion  County,  id.  6Q; 
O'Connor  v.  Leddy,  id.  299;  People  ex  rel.  v.  Lippincott,  etc, 
65  id.  548 ;  Flynn  v.  Board  of  Supervisors  of  Winnebago 
County,  66  id.  60 ;  People  ex  rel.  Miller  v.  Cooper  et  al.  83  id. 
585 ;  Devine  v.  Board  of  Commissioners  of  Cook  County,  84  id. 
590. 

It  being  shown  the  alleged  subscriptions  were  not  made 
until  more  than  a  year  after  the  adoption  of  the  present  con- 
stitution, it  can  not  be  successfully  claimed  the  relator  had  any 
vested  right  in  that  provision  contained  in  the  second  section 
of  the  act  in  question.  The  votes  cast  at  the  special  election, 
if  the  election  had  been  legally  held,  would  have  made  no 
contract  between  the  county  and  the  railroad  company.  It  is 
not  even  pretended,  by  anything  appearing  in  the  petition, 
that  the  alleged  subscriptions  were  made  prior  to  August  10, 
1871.  That  provision  in  the  special  act  was,  therefore,  subject 
to  the  annulling  provision  contained  in  the  new  constitution; 
for  it  is  a  well  settled  rule  of  law,  that  when  a  statute  gives  a 
right  in  its  nature  not  vested  but  remaining  executory,  if  it 
does  not  become  executed  before  a  repeal  of  the  law  giving 
the  right,  the  right  is  at  once  obliterated  by  the  law  which 
repeals  it.  Dwarris  on  Statutes,  676;  People  ex  rel.  Oquawka 
R.  R.  Co,  v.  County  of  Tazewell  et  al  22  111.  147;  Van  In- 
wagen  v.  City  of  Chicago,  61  id.  31;  Richardson  et  al.  v. 
Akin,  87  id.  138;  Aspinwall  v.  Daviess  County,  22  Howard, 
364 ;  Town  of  Concord  v.  Portsmouth  Savings  Bank,  2  Otto, 
630;  State  v.  Saline  County,  45  Mo.  242. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  petition  for  a  writ  of  mandamus  to  compel  Jack- 
son county  to  issue  its  bonds  to  relator,  to  pay  a  subscription 
of  |200,000  to  its  capital  stock  claimed  to  have  been  made  by 
the  county. 

Relator  claims  that  the  subscription  was  in  all  things  regu- 
lar; that  the  company  had  complied  with  all  the  terms  and 
conditions  imposed  by  the  subscription,  and  had  tendered 
$200,000  of  paid  up  stock  of  the  company. 

Respondent  claims  that  the  elections  at  which  the  vote  re- 
sulted in  favor  of  subscription  were  so  irregular,  and  so  far 
failed  to  comply  with  the  law,  that  no  power  was  thereby  con- 
ferred on  the  county  authorities  to  make  the  subscription  or 
to  issue  the  bonds. 

Relator  further  claims  that  if  the  elections  failed  to  confer 
such  power,  still  the  authorities  were  empowered  by  the  act 
amending  its  charter,  adopted  on  the  16th  of  February,  1869, 
which  cured  all  irregularities  and  defects  in  the  first  election, 
held  June  9,  1868,  for  $100,000,  and  operated  to  confer  ample 
power  on  the  county  court  to  issue  that  amount  of  bonds.  But 
in  opposition  to  this  position,  it  is  urged  that  this  enactment 
is  unconstitutional  and  void. 

When  the  elections  were  held  on  each  proposition  to  sub- 
scribe, and  when  the  vote  was  canvassed  and  the  results  of 
these  elections  reached  and  announced,  and  when  the  sub- 
scription was  made,  the  affairs  of  the  county  were  under  the 
control  of  the  county  court, — but  since  that  time  township 
organization  has  been  adopted,  and  hence  this  proceeding  is 
against  the  board  of  supervisors. 

The  county  court  entered  an  order  calling  an  election  on 
the  9th  day  of  June,  1868,  to  determine,  by  a  vote,  whether 
the  county  should  subscribe  for  $100,000  of  the  capital  stock 
of  relator's  company.  The  order  for  and  the  notice  of  this 
election  imposed  the  conditions,  that  the  bonds  were  to  run 

29—92  III. 
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twenty  years  at  the  option  of  the  county;  to  bear  eight  per 
cent  interest  per  annum,  from  the  time  they  should  be  issued ; 
no  part  of  the  bonds  to  be  delivered  until  the  road  should  be 
completed  to  the  city  of  Murphysboro,  and  then  one-half  only, 
and  the  other  half  when  the  road  should  be  completed  from 
Cairo  to  St.  Louis  and  cars  run  thereon.  At  this  election 
there  was  the  requisite  majority  of  the  votes  in  favor  of  the 
subscription,  as  was  declared  by  the  county  court,  on  a  can- 
vass of  the  same.  This  election  was  called  and  held  under 
the  act  of  1849  authorizing  counties  and  cities  to  make  sub- 
scriptions to  railroad  companies. 

On  the  12th  day  of  June,  1869,  an  election  was  called  by  the 
county  court,  to  be  held  on  the  24th  of  July  of  that  year,  to 
determine  whether  the  county  authorities  should  subscribe  an 
additional  $100,000  for  stock  of  the  company  and  issue  that 
amount  of  bonds  to  pay  therefor.  The  conditions  were  the 
same  as  in  the  order  calling  the  first  election,  with  a  proviso 
that  no  liability  should  be  incurred  by  the  county  to  issue  the 
bonds  or  to  pay  interest  on  the  subscription,  until  the  full 
performance  by  the  company  of  all  the  conditions  precedent 
as  therein  prescribed.  The  election  was  held,  and  resulted  in 
a  large  majority  in  favor  of  subscription. 

Subsequently,  on  the  10th  day  of  August,  1871,  the  county 
court,  after  reciting  that  the  elections  had  been  called,  held 
under  notices,  and  the  result  of  each  entered  of  record,  ordered 
that  a  subscription  be  made  under  each  for  $100,000  of  stock 
of  the  company.  The  company  seems  to  have  been  notified 
thereof,  and  to  have  accepted  the  subscriptions.  It  also  ap- 
pears that  a  railroad  was  completed,  at  least  from  Cairo  to 
near  East  St.  Louis,  and  cars  were  run  thereon,  prior  to  the 
1st  of  June,  1875,  but  it  was  what  is  known  as  a  "narrow 
gauge  "  road. 

Our  present  constitution  having  been  adopted  after  these 
elections  were  called,  held,  and  the  vote  canvassed  and  the 
result  announced,  but  before  the  subscription  was  made,  the 
question  is  presented  whether,   if  the  elections  were  so  far 
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irregular  as  not  to  confer  power  on  the  county  court  to  make 
the  subscriptions,  that  body  could,  by  finding  facts  and  mak- 
ing the  subscriptions,  estop  the  county  from  urging  that  no 
power  was  conferred  by  the  elections.  A  separate  article  of 
that  instrument  prohibits  counties,  cities,  etc.,  from  ever  be- 
coming subscribers  to  the  capital  stock  of  any  railroad  or 
private  corporation,  or  to  make  any  donations  to  or  lend  its 
credit  in  aid  of  such  corporations.  But  the  article  contains  a 
proviso,  that  its  adoption  shall  not  be  construed  as  affecting 
the  right  of  any  such  municipality  to  make  such  subscription, 
when  the  same  has  been  authorized,  under  existing  laws,  by  a 
vote  of  the  people  of  such  municipalities  prior  to  such  adop- 
tion. 

In  the  case  of  Jackson  County  v.  Brush,  77  111.  59,  where  a 
question  was  raised  in  reference  to  the  bonds  on  this  sub- 
scription, it  was  said,  that  no  subscription  had  been  made  by 
the  county  on  the  books  of  the  company,  or  elsewhere,  prior 
to  the  adoption  of  this  constitutional  inhibition.  Nor  had  any 
been  authorized  to  be  made,  so  far  as  an  order  of  the  county 
court  could  accomplish  it,  until  that  body  assumed  to  make 
it  on  the  10th  day  of  August,  1871.  It  was  also  said,  that 
unless  it  could  be  shown  to  be  within  the  saving  clause  of  that 
article,  it  would  be  held  clearly  invalid;  that  the  burthen  of 
proof  rested  on  the  company  to  show,  affirmatively,  the  pro- 
posed subscription  had  been  authorized  under  existing  laws, 
by  a  vote  of  the  people  of  the  municipality  to  be  affected, 
prior  to  the  adoption  of  the  present  constitution. 

In  the  case  of  the  Town  of  Middleport  v.  JEtna  Life  Ins.  Co. 
82  111.  562,  it  was  held,  that  since  the  adoption  of  the  consti- 
tution, it  is  plain  any  donation  attempted  to  be  made  by  a 
municipality  in  aid  of  a  railroad,  or  private  corporation,  is  for- 
bidden absolutely.  That  the  obligations  assumed  under  then 
existing  laws  can  not,  since  the  adoption  of  that  instrument, 
be  enlarged  or  materially  changed,  either  by  the  action  of 
the  people  of  the  municipality,  or  its  corporate  authorities. 
All  power  is  taken  away,  and  the  utmost  that  can  be  done 
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is  to  make  and  complete  the  subscription  or  donation 
previously  voted  under  then  existing  laws,  upon  the  same 
terms  and  conditions  voted.  Subscriptions  or  donations  on 
other  terms  would  obviously  require  new  consent  on  the  part 
of  the  people  of  the  municipality,  which  can  not  be  had  for 
want  of  power.  That  the  burthen  rests  upon  the  party  alleg- 
ing the  validity  of  the  bonds  issued  since  the  adoption  of  the 
constitution,  to  show  affirmatively  that  they  were  authorized 
by  a  vote  of  the  people  of  the  municipality,  Under  existing 
laws,  prior  to  the  adoption  of  that  instrument. 

Applying  the  rule  announced  in  these  cases,  it  follows  that 
any  action  of  the  county  court  had  after  the  adoption  of  the 
constitution,  could  not  affect  the  rights  of  the  parties.  If  the 
vote  was  not  legally  had,  by  the  omission  of  any  material  re- 
quirement of  the  law,  the  finding  of  the  court  that  the  law  had 
been  complied  with  could  in  nowise  bind  the  county,  as 
we  have  seen  that  since  the  constitutional  inhibition, 
it  devolves  upon  the  party  claiming,  to  affirmatively  show 
that  the  law  has  been  observed  in  conferring  the  power, 
in  making  the  subscription,  and  in  issuing  the  bonds.  If  the 
election  was  not  properly  held,  then  power  was  not  conferred 
upon  the  county  court  to  make  the  subscription  or  to  issue 
the  bonds.  And  if  that' body  possessed  no  such  power,  it 
could  not,  by  finding  facts,  and  assuming  to  act,  estop  the 
county  from  denying  the  power,  or  relieve  the  railroad  com- 
pany from  proving  that  all  material  requirements  of  the  law 
had  been  observed  essential  to  the  exercise  of  the  power. 

The  prohibition  is  general  and  positive  in  all  cases  but  those 
saved  by  the  proviso;  and  it  is  a  well  recognized  rule,  that  a 
person  claiming  a  right  saved  by  a  proviso  or  exception  in  a 
statute,  must  show  that  the  right  claimed  is  clearly  within  the 
proviso  or  exception.  Until  thus  established,  the  presump- 
tion is  that  it  is  embraced  in  the  enacting  clause.  These  or- 
ders of  the  10th  of  August,  1871,  therefore,  having  been  made 
after  this  article  of  the  constitution  went  into  effect,  in  find- 
ing that  the  elections  had  been  duly  held  in  pursuance  of  law, 
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did  not  prove  that  fact,  as  the  county  court  had  no  power  to 
thus  bind  the  county,  and  consequently  the  county  is  not 
estopped  from  denying  the  want  of  a  compliance  with  the  law 
in  holding  the  elections,  nor  does  that  finding  relieve  relator 
from  proving  the  fact. 

Has  relator  shown,  by  other  evidence,  that  proper  and  legal 
notices  of  these  elections  were  given?  We  think  not.  Cully 
testified  that  he  was  sheriff  at  the  time,  and  that  the  notices  for 
the  various  precincts  of  the  county  came  to  his  hands  more 
than  thirty  days  before  the  election  held  in  June,  1868,  and 
that  he  posted  a  portion,  and  divided  the  balance  between  his 
two  deputies  to  be  posted.  These  deputies  were  not  called  as 
witnesses  to  prove  they  posted  the  notices  given  to  them,  but 
a  number  of  witnesses  were  called  who  testified  they  saw  no- 
tices in  various  precincts  of  the  county  before  the  election, 
but  are  not  definite,  in  regard  to  some  precincts,  as  to  the  num- 
ber, or  the  length  of  time  they  saw  them  before  the  election. 
We  are  unable  to  find  any  evidence  that  notices  were  posted 
or  seen  in  a  portion  of  the  precincts;  and  the  evidence  as  to 
the  election  subsequently  held  in  1869,  is  equally  loose,  indefi- 
nite, and  unsatisfactory  in  its  character.  The  burthen  was 
upon  relator  to  prove  that  the  notices  were  given.  It  being 
a  special  election  and  the  exercise  of  a  special  power,  a  com- 
pliance with  the  authority  must  be  shown,  and  can  not  be  in- 
ferred. 

With  regard  to  elections  held  under  the  general  election 
laws,  the  presumption  is  the  reverse,  as  there  the  time  of  hold- 
ing the  election  is  fixed  by  law,  and  it  operates  as  a  notice, 
and  notice  will  be  presumed,  and  if  disproved,  such  an  elec- 
tion would  nevertheless  be  in  all   respects  valid  and  binding. 

The  statute  under  which  the  first  election  was  held  required 
thirty  days'  notice  to  be  given  ;  and  a  notice  for  the  required 
time  is,  in  the  various  precincts,  indispensable  to  confer  power 
on  the  county  authorities  to  subscribe  for  stock  or  to  issue 
bonds.  This  is  settled  by  numerous  decisions  of  this  court. 
See  Force  v.  Town  of  Batavia,  61  111.  99;  Marshall  v.  Silliman, 
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61  id.  218;  Wiley  v.  Silliman,  62  id.  170;  Harding  v.  Rook 
Island  and  St.  Louis  P.  P.  Co.  65  id.  90;  The  People  v.  Town 
of  Santa  Anna,  67  id.  57.  These  cases  hold  that  the  power 
to  incur  such  indebtedness  by  a  municipality  is  solely  depen- 
dent upon  a  strict  compliance  with  the  law  authorizing  it  to 
be  contracted.  When  the  power  is  conferred  by  a  vote  of  the 
electors,  the  notice,  to  be  effective,  must  be  for  the  time  re- 
quired by  the  statute.  The  notice  in  such  cases  lies  at  the 
foundation  of  the  delegation  of  the  power  to  create  the  debt. 
If  no  notice  is  given,  or  for  too  short  a  period,  the  vote  will 
confer  no  power,  no  matter  how  large  the  vote,  even  if 
unanimous.  Nor  will  the  county  be  estopped,  by  the  com- 
pletion of  the  road  on  the  terms  of  the  attempted  subscription, 
from  denying  the  legality  of  the  election.  See  The  People  v. 
Town  of  Santa  Anna,  supra.  And  it  is  for  the  reason  that 
the  power  to  authorize  the  creation  of  indebtedness  is  con- 
ferred by  the  electors  of  the  municipality  in  accordance  with 
the  statute;  and  the  company  are  bound,  on  receiving  the 
subscription,  to  see  that  the  electors  have  conferred  the  power 
in  the  statutory  mode,  and  failing  to  do  so,  the  officers  of  the 
company  act  at  their  peril,  and  take  the  subscription  charged 
with  notice  of  the  want  of  power.  It  follows,  that  there  is 
no  necessity  for  the  people,  or  the  municipal  authorities,  to 
give  notice  that  the  want  of  power  will  be  relied  on,  when 
the  bonds  are  called  for  in  payment  of  the  subscription.  Nor 
can  the  company  be  heard  to  urge  that  they  have  performed 
labor  and  incurred  liabilities  on  the  faith  of  a  subscription 
made  without  legal  authority.  The  power  to  create  indebt- 
edness or  subscribe  for  railroad  stock  not  being  an  incidental 
power  of  municipal  bodies,  persons  proposing  to  loan  money 
to  them  or  receive  subscriptions  for  railroad  stock  must  see 
that  they  possess  the  special  power,  and  that  the  law  is  prop- 
erly pursued. 

It  is  also  insisted,  that  any  and  all  defects  in  giving  notice 
and  holding  the  first  election  was  cured  by  the  act  amending 
relator's  charter.     (Private  Laws  1869,  vol.  3,  p.  257.)     The 
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second  section  of  that  act  contains  a  proviso,  "that  all  elec- 
tions heretofore  held  in  any  county,  city  or  town  in  reference 
to  subscriptions  to  said  railroad,  are  hereby  declared  legal  and 
binding,  and  the  county  court  of  any  county,  and  the  corpo- 
rate authorities  of  any  city  or  town  in  which  elections  have 
been  already  held,  and  a  majority  of  the  votes  cast  were  for 
subscription,  shall  have  authority  to  issue  bonds  for  such  an 
amount  as  was  voted  for,  notwithstanding  any  insufficiency  or 
informality  in  such  election  or  in  the  notice  thereof." 

Without  stopping  to  inquire  whether  the  General  Assembly 
can,  by  a  proviso,  confer  rights  and  powers,  we  will  deter- 
mine whether  this  proviso,  conceding  it  to  be  a  proper  mode 
of  conferring  power,  is  or  not  in  contravention  of  our  present 
constitution. 

In  the  cases  of  Marshall  v.  Silliman,  and  Wiley  v.  Silliman, 
supra,  as  also  other  cases  in  our  reports,  it  is  held  that  the 
constitution  having  prohibited  the  General  Assembly  from 
imposing  indebtedness  or  taxes  on  municipalities,  it  only  has 
power  to  authorize  such  bodies  to  do  so,  and  that  it  is  not 
competent  to  render  a  void  election  held  for  the  purpose  of 
creating  a  debt,  valid.  If  the  election  fails  to  confer  the  power 
to  create  a  debt,  by  reason  of  a  failure  to  comply  with  the 
law,  for  the  legislature  to  render  it  valid  would  be  to  confer 
a  new  power  directly  by  its  enactment  alone  and  without  the 
assent  of  the  voters  of  the  municipality  ;  and  if  the  authori- 
ties were  required  to  act,  the  debt  would  be  created  by  the 
General  Assembly,  and  not  by  the  municipality,  with  its  con- 
sent. 

If  it  were  conceded  that  the  General  Assembly,  in  1869,  had 
the  power  to  authorize  the  county  court  to  make  this  subscrip- 
tion, by  curing  the  defects  in  the  election  of  June,  1868,  the 
power  was  not  exercised  before  the  adoption  of  the  constitu- 
tion in  1870;  and  if  the  General  Assembly  did  confer  the 
power,  the  separate  article  of  the  fundamental  law  repealed 
the  curative  act  before  the  county  court  took  any  steps  under 
its  provisions.     The  language  of  the  article  is  general  in  pro- 
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hibiting  counties,  after  its  adoption,  from  making  such  a  sub- 
scription. Were  it  not  for  the  proviso,  it  is  absolutely  certain 
that  the  provision  contained  in  this  article  would  prohibit  the 
county  court  from  subscribing.  Then,  is  that  right  preserved 
by  the  proviso?  It  only  saves  the  power  where  the  subscrip- 
tion was  authorized  under  existing  laws  and  by  a  vote  of  the 
people  of  the  municipality.  Now,  if  it  had  been  intended  to 
save  the  power  when  conferred  by  statute  alone,  the  words 
"  by  a  vote  of  the  people  of  such  municipalities  prior  to  such 
adoption"  would  have  been  omitted;  but  their  insertion 
seems  to  have  been  intended  to  withdraw  the  power  when  it 
depended  alone  on  legislative  grant,  and  it  has  done  so  most 
effectualJy.  Power  previously  conferred  by  statute  on  officers 
of  such  municipalities  without  the  vote  of  the  electors,  and 
not  then  exercised,  is  not  named,  and  consequently  is  not 
embraced  in,  but  is  excluded  from  the  proviso. 

As  necessary  and  proper  notices  were  not  proved  to  have 
been  given  for  this  election,  it  conferred  no  power  on  the 
county  court,  and  is  as  though  no  election  had  been  held. 
Had  the  county  court  made  this  order  for  subscription  and 
for  issuing  these  bonds,  by  and  under  the  curative  act,  before 
the  adoption  of  this  provision  of  the  constitution,  possibly  a 
different  question  would  have  been  presented;  but  this  provi- 
sion abrogated  all  unexercised  power  attempted  to  be  conferred 
by  the  curative  act  of  1869.  If  the  power  was  well  conferred, 
to  have  been  effective  it  should  have  been  exercised  before  it 
was  withdrawn  by  the  constitution. 

The  county  court  took  no  steps  and  did  no  act,  in  the  exer- 
cise of  the  power  attempted  to  be  conferred  by  the  act  of  1869, 
after  its  passage  and  before  the  constitution  went  into  effect. 
Nor  did  that  act  make  the  subscription,  or  profess  to  do  so, 
nor  did  the  General  Assembly  have  such  power.  It  only 
attempted  to  confer  the  power  on  the  couuty  court,  leaving  it 
optionary  with  that  body  to  exercise  the  power  if  it  should  so 
choose.     They  did  not  exercise  the  power  before  it  was  with- 
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drawn.     So  the  act  by  its  own  vigor  did  not  operate  as  a  sub- 
scription. 

On   a  careful  examination  of  the  entire  record  we  fail   to 
discover  any  error  in  the  judgment  of  the  court  below,  and  it 

is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Mulkey  took  no  part  in  the  consideration  of 
this  case. 


John  Kimmel 

v. 

The  People  of  the  State  of  Illinois. 

1.  iNDicTMENT/or  perjury — of  its  requisites.  It  is  not  necessary,  in  an  indict- 
ment for  perjury,  to  set  forth  so  much  of  the  proceedings  of  the  former  trial  as 
will  show  the  materiality  of  the  question  on  which  the  perjury  is  assigned, — 
it  will  be  sufficient  to  allege  generally  that  the  particular  question  became  a 
material  question. 

2.  So,  where  the  perjury  was  assigned  upon  a  statement  made  by  the  ac- 
cused in  his  testimony  before  a  grand  jury,  upon  the  investigation  of  a  charge 
of  embezzlement  against  a  banker,  that  he  had  deposited  with  the  banker  a 
package  containing  a  certain  specified  sum  in  county  orders,  in  the  name  of 
his  wife,  upon  objection  that  the  indictment  failed  to  show  that  the  banker 
sustained  any  fiduciary  relation  to  the  witness,  it  was  held  that  it  was  enough 
that  the  indictment  alleged  that  the  question  upon  which  the  perjury  was  as- 
signed was  a  material  question  in  the  investigation  of  the  charge  of  embezzle- 
ment, without  setting  out  minutely  the  transaction  in  respect  to  the  alleged 
deposit. 

3.  The  testimony  of  the  accused  before  the  grand  jury,  in  respect  to  which 
the  perjury  was  assigned,  was  to  the  effect  that  he  had  deposited  with  the 
banker  a  package  containing  $525.71  in  county  orders,  and  that  while  the 
package  was  in  the  banker's  custody  it  was  opened  and  a  certain  amount  of 
the  county  orders  abstracted,  and  retained  when  the  package  was  returned. 
In  view  of  this  testimony  it  was  important  to  state  in  the  indictment  against 
the  witness  for  perjury  the  precise  amount  contained  in  the  package,  and  the 
indictment  was  not  bad  because  it  did  so  state. 

4.  It  was  not  necessary  to  give  a  description  of  the  county  orders  alleged 
to  have  been  deposited,  in  the  indictment  for  perjury. 
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5.  Instruction — modification  confining  jury  to  the  evidence.  Upon  the  trial 
of  a  person  under  an  indictment  for  perjury,  the  court  instructed  the  jury, 
substantially,  that  intention  was  the  gist  of  the  charge,  and  although  they 
might  believe  the  accused  had  sworn  falsely,  yet  unless  they  believed,  from 
the  evidence,  that  he  had  so  sworn  wilfully,  corruptly,  and  falsely,  and  not  by 
mistake,  they  must  acquit.  The  court  added:  "provided  any  such  mistake 
appears  in  the  evidence."  It  was  held,  as  the  object  of  the  modification  was 
to  confine  the  jury  to  the  evidence,  it  could  do  no  harm,  and  was  not  objection- 
able. 

Writ  of  Error  to  the  Circuit  Court  of  Union  county;  the 
Hon.  John  Dougherty,  Judge,  presiding. 

Mr.  Thomas  H.  Phillips,  Mr.  F.  E.  Albright,  and  Mr. 
Wm.  J.  Allen,  for  the  plaintiif  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  and  Mr.  Wm.  S. 
Day,  State's  Attorney,  for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  against  John  Kimmel,  for  perjury, 
returned  by  the  grand  jury  to  the  circuit  court  of  Union  county, 
Avhere  a  trial  was  had  and  the  defendant  convicted.  A  motion 
for  a  new  trial  was  entered,  which  the  court  overruled,  and 
sentenced  the  accused  to  imprisonment  in  the  penitentiary  for 
one  year.  To  reverse  the  judgment  the  defendant  has  sued 
out  this  writ  of  error,  and  assigns  various  errors. 

The  first  error  relied  upon  is,  that  the  indictment  is  insuffi- 
cient. It  appears  that  a  complaint  was  made  before  the  grand 
jury  against  Charles  M.  Willard,  for  the  crime  of  embezzle- 
ment, and  the  defendant  was  sworn  and  testified  as  a  witness. 

It  is  alleged  in  the  indictment,  "that  upon  said  investiga- 
tion it  became  and  was  a  material  question  whether  the  said 
John  Kimmel,  on  the  15th  day  of  February,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  seventy-eight, 
had  deposited  in  the  bank  of  said  Charles  M.  Willard,  at 
Anna,  Union  county,  Illinois,  the  sum  of  $525.71  in  county 
orders,  in  the  name  of  Nancy  M.  Kimmel;  and  thereupon 
the  said  John   Kimmel,  having  then  and   there  so  sworn  as 
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aforesaid,  did  then  and  there,  to-wit,  on  the  investigation 
of  said  charge  before  the  grand  jurors  and  the  grand  jury 
aforesaid,  willfully,  maliciously,  feloniously,  wickedly,  and 
corruptly  and  falsely  depose,  swear  and  give  in  evidence, 
among  other  things,  in  substance  as  follows,  to-wit:  that  on 
or  about  the  15th  day  of  February,  A.  D.  1878,  he,  the  said 
John  Kimmel,  deposited  in  the  bank  of  Charles  M.  Willard, 
in  Anna,  Union  county,  Illinois,  a  package  containing  $525.71 
in  county  orders,  in  the  name  of  his  wife,  Nancy  Kimmel, 
whereas,  in  truth  and  in  fact,  the  said  John  Kimmel  did  not 
on  the  loth  day  of  February,  aforesaid,  or  on  any  other  day, 
deposit  in  the  bank  of  Willard  in  Anna,  or  in  any  other  place 
in  Union  county,  Illinois,  or  elsewhere,  a  package  containing 
$525.71  in  county  orders,  or  any  other  kind  of  funds,  in  the 
name  of  Nancy  Kimmel,  or  in  any  other  person's  name.  And 
so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
the  said  John  Kimmel,  on  the  13th  day  of  March,  in  the  year 
last  aforesaid,  at  the  county  of  Union,  and  State  of  Illinois 
aforesaid,  before  the  grand  jurors  and  the  grand  jury  aforesaid, 
their  said  foreman,  James  D.  Brooks,  aforesaid,  having  lawful 
power  and  authority  as  aforesaid,  by  his  own  act  and  consent 
and  of  his  own  most  wicked  and  corrupt  mind,  in  manner 
and  form  aforesaid,  falsely,  wickedly,  feloniously,  maliciously 
and  corruptly  did  commit  Avillful  and  corrupt  perjury,"  etc. 

The  first  objection  made  to  the  indictment  is,  that  facts 
are  not  averred  showing  that  Charles  M.  Willard  sustained 
any  fiduciary  relation  to  the  defendant,  and  hence  the  testi- 
mony of  the  defendant  before  the  grand  jury,  to  the  effect  that 
he  did  not  get  back  from  the  bank  the  same  amount  of  county 
orders  that  he  deposited,  was  immaterial,  and  would  not  amount 
to  perjury. 

We  do  not  understand  that  the  authorities  required  the 
pleader  to  set  out  minutely  in  the  indictment  the  transaction 
between  the  defendant  and  Willard.  In  2  Russell,  639,  it  is 
said  :  "  It  is  necessary  that  it  should  appear  on  the  face  of 
the  indictment  that  the  oath  taken  was  material  to  the  question 
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depending.  But  it  is  not  necessary  to  set  forth  in  the  indict- 
ment so  much  of  the  proceedings  of  the  former  trial  as  will 
show  the  materiality  of  the  question  on  which  the  perjury  is 
assigned;  and  it  will  be  sufficient  to  allege  generally  that  the 
particular  question  became  a  material  question."  See  also,  2 
Chitty  Criminal  Law,  307;  Pollard  v.  The  People,  69  III.  148. 

In  the  indictment,  while  the  facts  and  circumstances  under 
which  the  defendant  deposited  money  with  Willard  are  not 
detailed,  yet  it  is  alleged  that  it  became  and  was  a  material 
question,  on  the  trial  of  the  charge  of  embezzlement  against 
Willard  before  the  grand  jury,  whether  defendant  had  depos- 
ited $525.71  with  the  said  Willard.  This  we  regard  as  suffi- 
cient, without  a  statement  of  the  facts  showing  wherein  the 
matter  sworn  to  was  material. 

It  is  also  contended,  that  the  indictment  is  bad  because  it 
makes  the  precise  sum  sworn  to  have  been  deposited  material. 
Under  the  facts  as  proven,  had  the  indictment  been  drawn 
otherwise  no  conviction  could  have  been  sustained.  The  tes- 
timony of  the  defendant  before  the  grand  jury  in  substance 
was,  that  he  had  deposited  with  Willard  a  package  containing 
$525.71  in  county  orders;  and  that  while  the  package  was  in 
Willard's  custody  it  had  been  opened,  and  a  certain  amount  of 
the  county  orders  taken  out,  and  retained  when  the  package  was 
returned.  Whether  this  statement  was  true  or  false  depended 
upon  the  amount  the  package  contained  when  it  was  deposited, 
and  hence  the  necessity  of  the  averment  as  made  in  the 
indictment. 

It  is  also  said  the  indictment  is  defective,  as  it  does  not  set 
out  a  full  description  of  the  county  orders.  We  are  aware  of 
no  authority  that  required  a  description  of  the  county  orders 
to  be  given  in  the  indictment, — nor  do  we  perceive  any  neces- 
sity for  setting  out  the  orders  in  the  indictment. 

It  is  also  claimed  that  the  court  erred  in  modifying  defend- 
ant's ninth  instruction,  which,  as  asked,  read  as  follows: 

"The  court  instructs  you,  for  the  defendant,  that  inten- 
tion is  the  gist  of  the  action;  and  that  although  you  may  be 
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satisfied  that  the  defendant  swore  falsely,  yet,  unless  you 
further  believe,  from  the  evidence,  beyond  a  reasonable  doubt, 
that  he  did  so  willfully,  corruptly,  and  falsely,  and  not  by 
mistake,  your  verdict  should  be,  not  guilty." 

The  court  added,  u  provided  any  such  mistake  appears  in 
the  evidence." 

The  only  object  of  the  modification  was  to  confine  the  jury 
to  the  evidence  ;  and  as  their  deliberations  would,  of  necessity, 
be  controled  by  the  evidence  before  them,  we  perceive  no 
harm  that  could  come  to  defendant  from  the  modification. 

The  point  has  also  been  made,  that  the  verdict  was  not  sus- 
tained by  the  evidence.  If  the  testimony  of  the  witnesses 
called  for  the  people  is  true, — and  we  perceive  nothing  in  this 
record  to  lead  to  a  different  conclusion, — the  verdict  was  fully 
sustained  by  the  proof. 

As  no  error  appears,  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Eve  Loften 


v. 
Elizabeth  C.  Witboard  et  al. 

Resulting  trust — when  it  arises.  In  a  suit  for  partition  of  lands  among 
several  heirs,  the  lands  were  decreed  to  he  sold,  and  a  commissioner  appointed 
for  the  purpose  of  executing  the  decree.  At  the  sale  the  husband  of  one  of  the 
heirs  became  the  purchaser  of  one  of  the  tracts,  took  the  title  in  his  own  name, 
paying  nothing  upon  his  purchase  except  a  small  amount,  the  excess  of  his 
bid  over  and  above  his  wife's  interest  in  the  proceeds  of  the  whole  sale.  The 
husband  repeatedly  promised  his  wife  to  have  the  title  vested  in  her,  but  it 
was  not  done :  Held,  the  purchase  money  for  the  land  being  the  wife's  share 
of  the  proceeds  of  the^  sale,  a  resulting  trust  therein  would  arise  in  her  favor. 

Writ  of  Error  to  the  Circuit  Court  of  Randolph  county ; 
the  Hon.  Amos  Watts,  Judge,  presiding. 
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Messrs.  Hammack  &  Davis,  for  the  plaintiff  in  error. 

Mr.  John  Michan,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  error  assigned  is  sustaining  a  demurrer  to  the  bill. 

The  bill  filed  March  3,  1874,  sets  forth  that  on  March  16, 
1845,  Jacob  Bowerman  died  intestate  seized  in  fee  of  certain 
described  lands,  leaving  the  complainant  and  seven  other  chil- 
dren his  children  and  only  heirs  at  law,  to  whom  the  lands 
descended;  that  at  the  April  term,  1849,  of  the  Randolph 
county  circuit  court,  in  a  suit  between  the  heirs  for  a  partition 
of  the  lands,  the  lands  were  decreed  to  be  sold,  and  a  com- 
missioner appointed  to  make  the  sale;  that  on  January  2,  1851, 
the  commissioner  made  sale  of  all  the  lands;  that  complainant 
was  entitled  to  one-eighth  part  of  the  lands,  or  to  the  one- 
eighth  part  of  the  proceeds  of  the  sale,  which,  after  paying 
costs,  amounted  to  $203;  that  Eli  Loften,  then  the  husband 
of  complainant,  became  the  purchaser  of  one  certain  described 
tract  of  the  land,  and  the  commissioner  executed  to  him  a  deed 
therefor,  the  said  Eli  not  paying  anything  for  the  land,  except 
$22,  the  excess  above  the  amount  of  complainant's  interest  in 
the  proceeds  of  the  whole  sale;  that  the  said  Eli  took  the  title 
to  the  land  in  his  own  name,  without  the  knowledge  or  con- 
sent of  the  complainant,  and  against  the  express  agreement 
between  her  and  the  said  Eli,  that  the  deed  should  be  taken 
in  the  name  of  the  complainant,  and  that  she  did  not  know 
for  some  years  after,  that  the  said  Eli  had  taken  the  deed  in  his 
own  name ;  that  after  she  learned  such  fact,  he  promised  her  to 
have  the  deed  changed,  and  she  did  not  take  any  steps  to  com- 
pel him  to  do  so;  that  she  has  always  been  in  possession  of 
the  land;  that  the  said  Eli  cultivated  it,  b#t  never  converted 
her  interest  in  her  father's  estate  to  his  own  use,  but  that  the 
interest  of  complainant  in  said  land  had  always  been  preserved 
and  held  in  trust  by  said  Eli ;  that  he  improved  the  land  and 
paid   the   taxes    thereon,  and   received   the   rents  and  profits, 
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which  were  of  greater  value  than  the  amount  of  the  taxes  and 
improvements  made;  that  Eli  Loften  died  intestate  December 
5,  1873,  leaving  complainant,  his  widow,  and  Elizabeth  Cor- 
delia Witboard,  wife  of  Henry  Witboard,  his  only  child  and 
heir,  and  that  the  title  to  said  tract  of  land  was  vested  in  the 
said  Elizabeth  Cordelia  Witboard,  subject  to  the  equitable 
estate  of  the  complainant. 

We  are  of  opinion  that  the  bill,  upon  its  face,  makes  a  case 
for  equitable  relief.  It  shows  in  the  complainant  a  resulting 
trust  in  the  land,  the  purchase  money  therefor  having  been 
her  share  of  the  proceeds  of  the  sale  of  the  lands  in  the  parti- 
tion proceeding,  except  $22  paid  by  the  husband  as  the  excess 
above  such  share. 

Whatever  might  have  been  the  husband's  right  in  respect 
to  the  reduction  to  his  possession  of  his  wife's  money  arising 
from  the  sale  of  said  lands,  he  never,  according  to  the  allega- 
tions of  the  bill,  undertook  to  exercise  such  marital  right,  he 
having  agreed  with  his  wife,  both  before  and  after  the  taking 
of  the  deed  from  the  commissioner,  that  the  deed  to  the  land 
should  be  in  her  name.  This  repels  the  idea  of  any  intention 
of  reducing  to  his  own  possession  his  wife's  share  of  the  pro-, 
ceeds  of  the  sale  of  the  lands. 

We  think  the  court  erred  in  sustaining  the  demurrer  to  the 
bill. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Allen  C.  Calkins  et  al. 


Charles  E.  Cheney  et  al. 


1.  Religious  societies  —  of  their  property,  and  the  ownership  and  control 
thereof,  under  the  statute  concerning  the  incorporation  of  such  societies.  In  the 
year  1855,  the  parish  or  congregation  of  Christ  Church  of  Chicago,  being  pro- 
fessedly of  the  Protestant  Episcopal  Church,  became  incorporated  under  the 
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general  laws  then  in  force  providing  for  the  incorporation  of  religious  societies, 
and  trustees  for  the  corporation  were  duly  appointed.  A  lot  of  ground  upon 
which  is  the  house  of  worship  and  the  parsonage,  was  contracted  for  prior  to 
the  incorporation,  but  was  not  conveyed  until  in  the  year  1862.  The  deed 
conveying  the  property  was  simply  to  the  "Trustees  of  Christ  Church,"  and 
contained  no  express  declaration  of  trust,  nor  was  there  any  separate  written 
declaration  of  trust  by  the  trustees.  Such  portion  of  the  purchase  money  for 
the  lot  as  has  been  paid,  as  well  as  the  money  for  the  erection  of  the  house 
of  worship  and  the  parsonage,  was  derived  from  donations  by  members  of  the 
parish  or  congregation  and,  to  a  small  extent  by  others,  and  from  the  rental 
or  sale  of  pews  in  the  house  of  worship.  Upon  bill  exhibited  in  the  year  1872 
by  certain  persons  "  for  themselves  and  such  other  members  of  the  parish  of 
Christ  Church  as  adhered  to  the  laws,  doctrines,  etc.,  of  the  Protestant  Episco- 
pal Church,"  it  was  sought  to  enjoin  the  then  acting  rector  of  Christ  Church 
from  further  acting  in  that  capacity,  and  from  occupying  the  parsonage  and 
using  the  house  of  worship  as  such,  upon  the  alleged  ground  that  the  said 
rector  had  been,  by  the  proper  church  judicatory,  deposed  from  the  ministry 
of  the  Protestant  Episcopal  Church,  because  of  non-conformity  with  certain 
of  its  tenets.  It  was  held,  the  property  belonged  to  the  society  or  congregation 
of  Christ  Church,  in  its  corporate  capacity,  not  in  trust  for  the  benefit  of  the 
Protestant  Episcopal  Church  as  a  religious  denomination,  but  independently 
of  it,  and  not  subject  to  the  control  of  any  ecclesiastical  judicatory. 

2.  The  religious  societies  incorporated  under  this  law — the  division  in  the 
chapter  in  the  Revised  Statutes  of  1845,  relating  to  corporations,  entitled 
"  Religious  Societies" — are  not  to  be  classified  with  ecclesiastical  corporations, 
as  known  to  the  English  law,  and  as  holding  their  property,  in  the  absence 
of  any  declared  or  fairly  implied  trust,  subject  to  ecclesiastical  control  or  by 
ecclesiastical  sanction,  but  rather  they  should  be  classed  with  civil  corporations 
to  be  controlled  and  managed  under  the  general  principles  of  law  applicable 
to  such  corporations,  as  administered  by  the  civil  courts. 

3.  So,  notwithstanding  the  rector  of  Christ  Church  may  have  been  deposed 
from  the  ministry  of  the  Protestant  Episcopal  Church  under  competent  ecclesias- 
tical authority,  and  the  members  of  the  parish  or  congregation  still  choose  to 
attend  upon  his  ministrations  in  their  house  of  worship,  this  can  not  operate 
to  divest  the  parish  or  congregation  of  the  title  to  their  property,  or  of  the 
right  to  occupy  and  use  it  in  such  manner  and  for  such  purpose  as  they  may 
deem  proper. 

4.  Same — effect  of  the  amendatory  act  of  1855.  There  is  nothing  in  the  act 
of  February  15,  1855,  amendatory  of  the  act  of  1845  concerning  the  incorpora- 
tion of  religious  societies,  which  in  any  way  affects  the  right  of  such  societies 
to  use  and  occupy  their  own  property,  as  secured  to  them  by  the  law  under 
which  they  were  incorporated. 

5.  Same — right  of  deposed  minister  to  receive  compensation.  If  persons  choose 
to  give  money  to  a  person  acting  a3  a  religious  teacher  or  minister,  it  is  his 
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right  to  receive  it,  without  regard  to  whether  he  rightfully  or  wrongfully 
officiates  in  such  capacity,  and  he  can  not  be  enjoined  from  receiving  such 
voluntary  contributions  merely  because  he  has  been  deposed  from  the  ministry 
by  some  ecclesiastical  judicatory. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Allen  C.  Calkins,  James  O. 
Cleveland  and  Henry  F.  Jennison,  pew-owners  in  the  house 
of  worship  of  Christ  Church  Parish,  Chicago,  filed  in  May, 
1872,  in  behalf  of  themselves  and  such  other  members  of  said 
parish  "as  adhere  to  the  laws,  doctrines,  worship,  discipline 
and  government  of  the  Protestant  Episcopal  Church  in  the 
United  States  of  America,  and  in  the  diocese  of  Illinois,  and 
in  behalf  of  such  other  persons  as  contributed  money  or  other 
means  toward  the  acquirement  of  the  property  of  said  parish," 
against  Charles  E.  Cheney,  and  against  the  wardens  and  ves- 
trymen and  treasurer  of  said  parish,  the  other  defendants 
named  in  the  bill,  and  which  bill  alleges  the  organization,  in 
1855,  of  said  parish,  as  a  parish  of  the  said  Protestant  Epis- 
copal Church,  under  the  pledges  required,  and  in  compliance 
with  the  laws  of  said  diocese,  by  which  it  acceded  to  the 
"constitution,  canons,  doctrines,  discipline  and  worship"  of 
said  Church  in  the  United  States  and  in  said  diocese,  and  that 
it  was  admitted,  on  its  own  application,  into  union  with  the 
convention  of  said  diocese  in  September,  1856;  alleges  also 
the  continuance  of  the  parish  in  such  relation  up  to  the  filing 
of  the  bill;  also  the  acquirement  of  the  church  edifice  and 
property  (including  the  parsonage)  of  said  parish,  by  means 
of  contributions  and  loans  made  for  the  express  purpose  of 
acquiring  said  property  and  building  such  edifice  for  the  use 
of  said  parish,  as  a  parish  of  said  Protestant  Episcopal  Church, 
said  complainant  Calkins  being  one  of  the  contributors;  also 
that  said  Cheney  was  a  minister  of  said  Church,  and  was  rector 
of  said  parish  for  a  series  of  years,  until  June  2,  1871,  when, 
after  due   presentment  and   trial,  he  was  degraded  from   the 
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ministry  of  said  Church  by  the  Bishop  of  the  diocese  of  Illinois, 
by  reason  whereof,  under  the  laws,  regulations  and  discipline 
of  said  Church,  he  could  no  longer  lawfully  officiate  in  any  of 
the  functions  of  such  ministry;  that  nevertheless,  in  contempt 
of  such  degradation,  and  in  violation  of  the  laws  and  disci- 
pline of  said  Church,  said  Cheney  has  continued,  ever  since 
such  degradation,  and  still  continues  to  officiate  as  a  pretended 
minister  of  said  Church  in  said  parish  and  in  said  church  edi- 
fice, with  the  knowledge  and  procurement  of  said  wardens 
and  vestrymen,  and  has  all  the  time  been  and  still  continues 
to  be  paid  from  $3000  to  $4000  per  annum  by  the  treasurer 
of  said  parish,  by  order  of  such  wardens  and  vestrymen  (over 
and  above  the  use  of  the  parsonage  of  said  parish,)  out  of 
moneys  arising,  in  the  main,  from  rents  of  and  taxes  and 
assessments  upon  the  pews  of  said  church  edifice. 

The  prayer  of  the  bill  seeks  for  an  injunction  restraining 
said  Cheney  from  officiating  as  a  pretended  minister  and  said 
wardens  and  vestrymen  from  permitting  him  to  so  officiate  in 
such  church  edifice,  and  from  using  the  property,  revenues 
and  income  of  said  parish  for  his  support,  and  restraining  said 
Cheney  from  receiving,  and  said  wardens  and  vestrymen  and 
said  treasurer  from  paying  to  said  Cheney  any  of  the  revenues 
and  income  of  said  parish,  for  any  services  rendered  since  June 
2,  1871,  or  to  be  rendered  by  him  as  such  pretended  minister, 
and  restraining  said  Cheney  from  using,  and  the  said  wardens 
and  vestrymen  from  allowing  him  to  occupy  the  parsonage 
building  of  said  parish,  without  paying  a  reasonable  rent 
therefor,  etc. 

Answers  were  filed,  and  the  cause  heard  upon  the  pleadings 
and  proof.  The  court  below  dismissed  the  bill.  The  com- 
plainants thereupon  appealed. 

Mr.  S.  Cokning  Jtjdd,  for  the  appellants  : 

1.  When  a  minister  is  deposed  the  relation  of  minister  and 
congregation  is  dissolved.  Dieffendorf  v.  Reformed  Calvinist 
Church,  20  Johns.  12;  Ben.  etc.  v.  Bolton  et  al.  7  Halsted, 
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220.  And  he  is  thereby  deprived  of  his  right  to  recover  his 
salary.  Dutch  Church  of  Albany  v.  Bradford,  8  Cowen,  457  ; 
Martyn  v.  Hind,  Cowper's  R.  437 ;  Chase  et  al.  v.  Cheney,  58 
111.  586. 

2.  The  employment  or  continuance  of  the  deposed  min- 
ister by  the  vestry  was  such  a  breach  of  trust  as  will  be  en- 
joined in  a  court  of  equity.  Robertson  v.  Bullions,  9  Barb. 
64;  Mllligan  v.  Mitchell,  1  Mylne  &  Kean,  446;  the  same  case 
in  3  Mylne  &  Craig's  Chan.  E.  72. 

3.  The  decisions  and  sentences  of  the  church  authorities  as 
to  the  deposition  of  ministers  and  other  ecclesiastical  matters  are 
final  and  conclusive,  and  are  binding  on  secular  courts.  Rob- 
ertson v.  Bullions,  9  Barb.  134;  State  of  Missouri  ex  rel.  Wat- 
son v.  Farris  et  al.  45  Mo.  196,  etc.;  Dieffendorf  v.  Reformed 
Calvinist  Church,  20  Johns.  12,  14;  Dutch  Church  of  Albany 
v.  Bradford,  8  Cowen,  553,  559;  Shannon  v.  Frost,  3  B.  Mon- 
roe, 258;  Harmon  v.  Dreher,  1  Speeds  Eq.  (S.  C.)  120,  121; 
Den.  etc.  v.  Bolton,  7  Halsted  (N.  J.)  206,  220,  221,  223 ;  Ger- 
man Reformed  Church  v.  Seibert,  3  Barr  (Pa.)  291;  Walker  v. 
Wainright,  16  Barb.  486;  Garten  v.  Pinick  (Ky.)  1869 ;  Gib- 
son v.  Armstrong,  7  B.  Monroe,  481.  See,  also,  the  very  im- 
portant recent  cases  of  Chase  et  al.  v.  Cheney,  58  111.  509,  and 
Watson  v.  Jones,  13  Wall.  679. 

4.  The  minority,  however  small  their  number,  adhering  to 
the  church  authorities,  etc.,  are  the  true  representatives  of  the 
church  congregation,  etc.,  for  all  civil  purposes.  Baker  v. 
Fales,  16  Mass.  488,  505-7,  etc.;  Stebbins  v.  Jennings,  10  Pick. 
182;  Page  v.  Croly,  22  id.  211;  Harmon  v.  Dreher,  1  Speer's 
Eq.  87,  123,  124,  126;  Kniskern  et  al.  v.  Lutheran  Churches,  1 
Sandf.  C.  R.  439;  Presbyterian  Congregation  v.  Johnson,  1 
"Watts  &  Serg.  37;  Den.  etc.  v.  Bolton  et  al  7  Halsted  (N.  J.) 
206;  App.  v.  Lutheran  Congregation,  6  Barr  (Pa.)  201,  210; 
Den.  etc.  v.  Pilling  et  al.  4  Zabriskie,  653-7-8,  661 ;  MilUgan 
v.  Mitchell,  3  Mylne  &  Craig,  81-2-3;  Newton  v.  Proctor,  10 
Bush,  318;  Attorney  General  v.  Pearson,  3  Merivale,  353; 
Field  v.  Field,  9  Wend.  401 ;  Robertson  v.  Bullions,  1  Kernan, 
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243;  Baptist  Church  v.  Witherell,  3  Paige,  296;  Lawyer  v. 
Chipperly,  6  id.  281;  Miller  v.  Goble,  2  Denio,  492;  Attorney 
General  v.  Shore,  7  Simons,  290;  9  Clark  &  Finnelly,  355; 
Orphan  Asylum  v.  McCartee,  9  Cowen,  440.  "When  a  con- 
gregation becomes  dissentient  among  themselves,  the  nature 
of  the  original  institution  must  alone  be  looked  to  as  a  guide 
for  the  decision  of  the  court,"  etc.  Attorney  General  v.  Pear- 
son, 3  Merivale,  409 ;  Cragdallie  v.  Aikman,  1  Dow's  P.  C.  1 ; 
Foley  v.  Wontner,  2  Jacob  &  Walk.  245 ;  Leslie  v.  Birnie,  2 
Eussell,  114;  Davis  v.  Jenkins,  3  Ves.  &  Beemes,  156;  Mil- 
ligan  v.  Mitchell  (Scotch  case,)  1  Mylne  &  Kean,  446  ;  3  Mylne 
&  Craig,  72,  81-2-3;  Field  v.  Field,  9  Wend.  400,  401. 

A  majority  of  a  church  congregation  can  not  depart  from 
the  system  of  the  church.  If  they  do  so,  such  departure  con- 
stitutes a  breach  of  trust.  Milligan  v.  Mitchell,  3  Mylne  & 
Craig,  81-2-3. 

5.  Equity  will  give  effect  to  trusts  for  religious  uses,  and 
restrain  abuses.  Ben.  etc.  v.  Pilling  et  ah  4  Zabriskie,  661 ; 
Miller  v.  Goble,  2  Denio,  492;  10  Paige,  627. 

The  trustees  of  church  property  will  be  enjoined  in  chancery 
from  diverting  the  property  and  temporalities.  And  they  will 
be  compelled  to  account  for  the  rents  and  income  perverted. 
Kniskern  et  ah  v.  Lutheran  Churches,  1  Sanf.  C.  R.  440,  564, 
etc. 

The  donations  of  money  and  property  having  been  given 
for  the  purposes  of  a  Protestant  Episcopal  Church,  the  rules, 
discipline  and  doctrines  of  that  Church,  at  the  time  of  the  dona- 
tions, will  control  as  to  the  direction  to  be  given  to  the  use 
of  the  property  and  revenues  thereof.  Attorney  General  v. 
Shore,  reported  in  Attorney  General  v.  Pearsons,  (in  note,)  7 
Simons,  312;  Shore  et  ah  v.  Attorney  General,  9  Clark  &  Fin- 
nelly, 355.  See,  also,  Field  v.  Field,  9  Wend.  400,  and  case 
of  St.  Mary's  Church,  7  Serg.  &  Rawle,  539. 

6.  Where  a  trust  is  created,  the  intent  of  the  donors  may 
be  implied  from  the  name  of  the  society  or  church  designated  , 
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its  tenets,  etc.  Kniskem  et  al.  v.  Luthera?i  Churches,  1  Sand- 
ford,  439. 

The  same  doctrine  is  held  in  Miller  v.  Goble,  2  Denio,  540, 
570.  See  Gardiner's  opinion — he  says,  "In  these  cases,  the 
corporate  or  denominational  name,  etc.,  *  *  *  may  be  a 
sufficient  guide  as  to  the  nature  of  the  trust,"  etc. 

The  connection  of  the  congregation  "with  the  ecclesiastical 
authorities,  having  the  rule  over  them,  is  inferred  from  the 
circumstances  of  each  case."  Den,  etc  v.  Pilling  et  al.  4  Za- 
briskie,  657,  and  authorities  cited. 

7.  In  the  following  cases  the  trustees,  etc.,  were  enjoined 
from  diverting  temporalities  of  churches,  etc.:  Robertson  v. 
Bullions,  9  Barb.  134-5-6,  etc.;  Kniskem  v.  Lutheran  Churches, 
1  Sandford,  429,  564;  Attorney  General  v.  Pearsons,  3  Meri- 
vale,  353,  419;  MilUgan  v.  Mitchell  (Lord  Brougham,  Chan- 
cellor,) 1  Mylne  &  Kean,  446;  Same  v.  Same  (on  appeal,  final 
hearing,)  3  Mylne  &  Craig,  83,  84  (opinion  by  Lord  High 
Chancellor  Cottenham).  Bullions  et  al.  v.  Robertson,  1  Ker- 
n an,  273. 

8.  In  this  case  there  was  a  sufficient  declaration  of  trust 
in  the  use  of  a  denominational  name.  In  the  certificate  of 
organization  of  the  parish  of  Christ  Church,  it  is  described 
as  "a  parish  of  the  Protestant  Episcopal  Church  in  the  Dio- 
cese and  State  of  Illinois."     Hale  v.  Everett,  53  N.  H.  49. 

In  Attorney  General  v.  Moore's  Executors,  19  N.  J.  Eq.  (4 
C.  E.  Green,)  decided  June,  1868,  a  distinction  is  made  be- 
tween a  religious  charity,  and  educational  or  eleemosynary 
charity,  and  though  in  the  latter  case  they  held  the  name  of 
the  society  to  be  immaterial,  by  a  divided  court  of  seven  against 
six,  yet  they  all  admit  and  claim  that  in  the  case  of  a  religious 
trust,  the  doctrines  of  Miller  v.  Goble,  2  Denio,  492,  and  The 
People  v.  Steele,  2  Barb.  329,  were  correct,  and  should  be  car- 
ried out,  and  that  in  a  grant  to  a  religious  corporation,  its 
distinctive  denominational  name,  as  descriptive  of  its  ecclesias- 
tical connection,  was  indicative  of  the  particular  religious  tenets 
designed  to  be  propagated. 
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"The  very  term  f church '  imports  an  organization  for  re- 
ligious purposes,  and  property  given  to  it  eo  nomine,  in  the 
absence  of  all  declaration  of  trust,  must,  by  necessary  impli- 
cation, be  intended  to  be  given  to  promote  the  purposes  for 
which  a  church  is  constituted."     Baker  v.  Fates,  16  Mass.  494. 

Mr.  Melville  W.  Fuller,  for  the  appellees : 

The  decree  of  the  circuit  court  should  be  affirmed,  because 
the  property  is  held  for  the  use  of  this  particular  congrega- 
tion. 

The  case  does  not  involve  any  specific  grant,  donation  or 
bequest.  The  conveyance  of  the  property  was  made  to  the 
"Trustees  of  Christ  Church,"  and  no  declaration  of  trust 
whatever  was  made  in  the  deed.  It  is  to  be  presumed,  upon 
the  face  of  the  conveyance,  that  the  intention  of  the  parties 
to  it  was  that  the  property  should  be  held  independently  of 
any  external  ecclesiastical  body.  The  church  records  show 
that  these  trustees  were  not  the  wardens  and  vestrymen  at  all, 
and  the  evidence  of  surrounding  circumstances  demonstrates 
that  the  intention  was  that  this  property  should  be  controlled 
by  the  congregation  alone.  Conditions  and  limitations  in 
respect  to  the  use  of  the  property  are  not  to  be  raised  by  in- 
ference or  argument. 

Appellants'  contention  is  an  attempt  to  change  the  actual 
transaction  into  something  different  from  what  it  actually 
was,  which  can  not  be  done.  O'Hear  et  al.  v.  De  Gcesbriand, 
33  Vermont,  593;  Perry  on  Trusts,  §§  732,  734;  2  Story's 
Eq.  Jur.  §  1191  a,  note  2. 

It  matters  not  what  the  laws  of  the  Church  contemplated 
or  required,  it  is  enough  that  this  congregation  undertook  to 
protect  itself,  and  did  it. 

In  order  to  dedicate  property  to  the  use  of  the  Protestant 
Episcopal  Church  generally,  the  intention  must  be  expressed 
in  some  declaration  of  trust  in  the  deed,  devise,  or  otherwise. 
The  mere  fact  that  the  congregation  assumes  to  belong  to  that 
Church  is  not  enough. 
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Assume  the  title  to  the  property  to  be  in  the  corporation, 
who  constitutes  the  corporation?  Is  it  the  trustees  or  the 
whole  body  of  the  congregation?  It  is  submitted  that  it  is  the 
latter,  and  hence  that  when  disputed  questions  touching  prop- 
erty or  other  rights  arise,  they  are  to  be  determined  strictly 
on  the  principles  applicable  to  corporations.  Nicolls  v.  Rugg, 
47  111.  52;  Rev.  Stat.  1845,  §§  44,  46,  47,  ch.  25,  Div.  III.; 
Gross'  Stat.  1868,  p.  128,  §§  1,  2,  3,  4. 

The  society  elects  trustees;  the  society  fills  vacancies;  the 
society  removes  trustees;  the  society  directs  conveyances  and 
mortgages;  the  members  of  the  society  regulate  the  manage- 
ment of  its  estate.  It  is  the  society  that  is  the  corporate  body, 
its  members  are  the  corporators,  and  the  trustees  are  the  man- 
aging officers.  The  statute  is  the  only  charter  to  the  civil 
corporation  created  under  it.  To  decide  that  such  a  corpora- 
tion holds  its  property  subject  to  any  ecclesiastical  judicatory 
or  governing  body  is  to  overrule  the  language  of  the  statute. 
By  organization  under  the  statute,  a  corporate  body,  called  a 
religious  society,  is  interposed  between  the  church  and  the 
civil  law,  and  this  enables  courts  to  escape  the  adjudication  of 
matters  of  ecclesiastical  concern.  The  intent  of  the  statute 
is  to  keep  Church  and  State  as  far  apart  as  possible,  and  to 
effectuate  this  by  the  removal  of  the  temporalities  from  spirit- 
ual control. 

The  effect  of  the  statute  can  be  avoided  by  remaining  in 
voluntary  association  or  by  declarations  of  trust  devoting 
property  to  the  use  of  and  under  subjection  to  the  governing 
or  higher  authorities  of  a  particular  church  or  denomination. 
Robertson  v.  Bullions,  11  N.  Y.  243;  Gram  v.  Prussia  Society, 
36  id.  161;  Petty  v.  Tooher,  21  id.  267;  Burrel  v.  Ass.  Ref. 
Ch.  44  Barb.  282;  Watkins  v.  Wilcox,  4  Hun.  225;  Keyzer  v. 
Stanifer,  6  Hammond,  365;  Miller  v.  English,  1  Zabriskie,  321 ; 
Vestry,  etc.  v.  Barhsdale,  1  Strobhart's  Eq.  p.  197. 

An  examination  of  cases  in  Illinois  will  show  that  the  point 
here  raised  has  never  been  expressly  passed  upon  by  this 
court.     Happy  v.  Morton,  33  111.  398 ;  Brunnemeyer  v.  Buhre, 
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32  id.  183;  Ferraria  v.  Vasconcellos,  23  id.  456;  Lawson  v. 
Kolbenson,  61  id.  416  ;  Ada  Street  Meth.  Ch.  v.  Garnsey,  66 
id.  132. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  parish  or  congregation  of  Christ  Church,  in  Chicago, 
was  incorporated  in  1855,  under  the  general  laws  of  this 
State  providing  for  the  incorporation  of  religious  societies, 
and  trustees  for  the  corporation  were  duly  appointed.  The 
lot  of  ground  whereon  is  the  house  of  worship  and  the  par- 
sonage, although  contracted  for  prior  to  the  incorporation, 
was  not  conveyed  until  in  November,  1862.  The  deed  con- 
veying the  property  is  simply  to  the  "  Trustees  of  Christ 
Church,"  and  contains  no  express  declaration  of  trust,  nor 
is  there  any  separate  written  declaration  of  trust  by  the  trus- 
tees. A  portion  only  of  the  purchase  money  for  the  lot  has 
been  paid,  and  this,  as  well  as  the  money  for  erecting  the 
house  of  worship  and  the  parsonage,  was  derived  from  dona- 
tions by  members  of  the  parish  or  congregation,  and,  to  a 
small  extent,  by  others,  and  from  the  rental  or  sale  of  pews 
in  the  house  of  worship. 

The  evidence  shows  that  a  large  majority,  amounting,  in- 
deed, almost  to  unanimity,  of  those  composing  the  parish  or 
congregation  of  Christ  Church  were,  when  the  donations  were 
made,  and  always  have  been,  of  the  school  in  the  Protestant 
Episcopal  Church  known  as  "  Low  Church;"  that  the  Bishop 
was  of  the  school  known  as  "High  Church,"  and  that  there 
was  some  feeling  of  jealousy  and  antagonism  between  these 
schools,  which  feeling  so  far  affected  the  majority  of  the  parish 
or  congregation  as  to  induce  a  desire  that  the  church  property 
should  be  held  and  used  for  the  benefit  and  under  the  control 
of  the  parish  or  congregation,  free  from  the  control  of  the 
Bishop.  And  the  only  circumstances  proved  tending  to  raise 
an  implication  of  the  purpose  for  which  the  property  should 
be  held  and  used  show  that  it  was  for  the  benefit  of  the  parish 
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or  congregation,  free  from  the  interference  and  control  of  the 
Bishop.  The  incorporation  of  the  parish  or  congregation, 
and  the  appointment  of  trustees,  and  the  conveyance  to  them, 
so  far  as  any  particular  purpose  or  object  is  shown  to  have 
been  thereby  intended,  were  to  attain  this  end. 

Thus — Henry  S.  Munroe  says:  "I  was  a  vestryman;  my 
family  always  attended.  I  have  been  a  practicing  attorney 
since  1854.  About  the  time  the  present  property  of  Christ 
Church  was  purchased  the  vestry,  or  a  part  of  it,  came  to  me 
and  said  that  they  wished  the  deed  prepared  so  that  the  con- 
gregation could,  under  any  circumstances,  control  the  prop- 
erty, and  that  it  should  not  be  subject,  in  any  manner,  to  the 
Bishop.  I  advised  them  to  have  a  trustee  or  trustees  regularly 
appointed  by  those  interested,  and  to  have  the  property  deeded 
to  them  to  hold  for  those  interested." 

Otto  Moore  says:  "I  was  one  of  the  original  founders  of 
the  church.  *  *  *  At  its  inception  the  parish  consisted 
of  not  exceeding  eight  or  ten  persons,  and  a  congregation  of 
not  over  forty  or  fifty.  About  1858  or  1859,  we  bought  the 
lot  on  which  the  church  now  stands.  We  had  several  meet- 
ings at  my  house  of  the  vestry  and  neighbors — also  at  other 
houses — for  the  purpose  of  getting  means  to  build  the  church. 
About  the  time  we  commenced  building  the  Bishop  had  just 
got  through  a  difficulty  with  Beers  about  property  that  he  had 
deeded  to  himself  and  held  in  his  own  name.  To  guard  the 
church  that  we  were  about  to  build,  we  wanted  to  fix  it  so 
that  the  congregation  could  hold  it  and  control  it  as  i  Low 
Church'  property.  Mr.  Henry  Munroe  was  consulted.  He 
suggested  that  the  property  should  be  put  into  the  hands  of 
trustees.  Trustees  were  appointed  for  that  purpose — Mr. 
Mills,  Mr.  Parsons,  and,  I  think,  Mr.  Crouch.  *  *  *  I 
supposed  that  the  conveyance  would  be  fixed  so  that  the  prop- 
erty could  be  held  by  the  congregation.  It  was  talked  about 
at  every  vestry  meeting  for  three  months.  I  understood  it 
was  conveyed  to  the  trustees  for  the  benefit  of  the  congrega- 
tion." 
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Again,  on  cross-examination,  he  says:  "This  matter  of  the 
title  was  carried  unanimously  in  the  vestry  meeting,  I  think." 

Horatio  N.  Hurlbut  says :  "lam  a  pew-holder  in  Christ 
Church.  *  *  *  I  bought  the  pew  after  stating  that  if  the 
Bishop  had  any  control  over  that  pew,  in  any  shape,  I  would 
not  buy  it,  and  was  assured  that  he  had  no  control  over  it.  I 
had  nothing  special  to  do  with  the  purchase  of  the  present 
Christ  Church  property  or  the  manner  of  its  conveyance.  I 
remember  only  the  understanding  that  was  had  by  the  vestry, 
that  it  should  be  purchased  and  deeded  so  the  congregation 
could  hold  it.  *  *  *  I  suggested  to  the  vestry  that  the 
property  be  deeded  in  such  a  way  that  the  Bishop  could  have 
no  control  of  it  whatever,  but  that  it  should  belong  to  and  be 
controlled  by  the  congregation.  I  purchased  my  pew  with 
the  understanding  that  this  had  been  done." 

And  George  A.  Sackett  says  :  "  I  was  connected  with 
Christ  Church  for  about  twelve  years, — from  1859  to  1870, — 
warden  and  vestryman  most  of  the  time.  In  1863  the  prop- 
erty was  purchased  to  build  a  church.  I  advised  the  purchase, 
and  paid  money  toward  it.  We  had  frequent  meetings  of  the 
vestry  or  of  the  congregation,  at  which  the  purchase  was  dis- 
cussed. I  attended  such  meetings.  *  *  *  There  was  a 
good  deal  said  as  to  Bishop  Whitehouse  getting  the  churches 
in  his  diocese  into  his  possession,  and  the  intention  was  that 
he  should  not  get  this.  Three  trustees  were  appointed  to  have 
possession  of  the  property.  *  *  *  These  trustees  were 
chosen  by  vote  of  the  congregation.  I  believe  the  property 
was  conveyed  to  the  trustees." 

On  cross-examination  he  further  says:  "The  intention  was 
that  the  property  should  belong  to  the  congregation, — pew 
owners,  pew  renters, — and  they  were  to  have  the  sole  control 
and  management." 

The  bill  seeks  to  enjoin  the  wardens  and  vestrymen  of  the 
church  from  continuing  the  Rev.  Charles  Edward  Cheney  as 
rector,  and  from  allowing  him  to  occupy  the  parsonage  and  to 
use  the  house  of  worship,  and  from  paying  him  for  services  as 
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rector  from  the  funds  of  the  church;  and,  also,  to  enjoin  him 
from  further  acting*  as  rector,  and  occupying  the  parsonage 
and  using  the  house  of  worship  as  such,  and  from  receiving 
compensation  for  services  as  rector  from  the  funds  of  the 
church. 

So  far  as  the  funds  of  the  church  are  derived  from  donations 
made  for  the  express  purpose  of  paying  Cheney  as  rector, 
there  can  be  no  pretense  for  the  injunction.  If  persons  choose 
to  give  him  money,  he  certainly  is  entitled  to  receive  it,  with- 
out regard  to  whether  he  wrongfully  or  rightfully  officiates  as 
rector. 

The  controversy  is,  whether  allowing  him  to  occupy  the 
parsonage  and  officiate  in  the  house  of  worship  as  rector,  is  a 
breach  of  trust  which  entitles  appellants  to  relief  by  injunction. 
We  shall,  in  considering  the  question,  assume,  although  the 
fact  is  denied  by  Cheney,  that  he  was,  by  the  proper  church 
judicatory,  deposed  from  the  ministry  of  the  Protestant  Epis- 
copal Church,  because  of  non-conformity  with  certain  of  its 
tenets. 

Cheney  is  continued  as  rector  by  those  filling  the  official 
positions  of  the  parish  or  congregation,  pursuant  to  the  wishes 
of  almost  the  entire  parish  or  congregation, — many  of  them, 
perhaps  a  majority,  expressing  a  determination  to  not  attend 
worship  at  that  church  if  he  should  be  removed  and  a  rector 
preaching  different  doctrines  employed  in  his  stead. 

If,  under  the  facts  before  stated,  the  parish  or  congregation 
has  the  right  to  declare  what  religious  use  the  property  shall 
be  applied  to,  without  regard  to  the  decision  of  ecclesiastical 
judicatories,  it  is  clear  the  injunction  should  not  be  awarded; 
and  this  is  the  only  inquiry  to  which  we  shall  direct  our 
attention. 

Under  the  division  of  the  chapter  relating  to  corporations, 
entitled  "religious  societies,"  as  found  in  the  Rev.  Stat,  of 
1845,  section  forty-four  authorizes  the  members  of  a  society 
or  congregation  formed  for  purposes  of  religious  worship  to 
receive,  by  gift,  devise  or  purchase,  a  quantity  of  land  not 


476  Calkins  et  al.  v.  Cheney  et  al.  [June  T. 

Opinion  of  the  Court. 

exceeding  ten  acres,  and  to  erect  or  build  thereon  such  houses 
and  buildings  as  they  may  deem  necessary  for  the  purposes 
aforesaid,  and  to  make  such  other  use  of  the  land,  and  such 
other  improvements  thereon,  as  may  be  deemed  necessary  for 
the  comfort  and  convenience  of  such  society  or  congregation, 
and  to  appoint  trustees  to  take  and  hold  title  to  the  land  and 
improvements. 

Section  forty-six  provides,  that  the  title  to  the  property 
shall  be  held  by  the  trustees  for  the  purposes  therein  named, 
and  no  other;  and  the  trustees  are  authorized,  under  the  di- 
rection of  the  society  or  congregation,  to  execute  deeds  and 
conveyances  of  and  concerning  the  estate  and  property  therein 
authorized  to  be  held  by  such  society  or  congregation,  subject 
to  the  proviso  that  "no  deed  or  conveyance  shall  be  made  of 
any  estate  held  as  aforesaid,  so  as  to  defeat  or  destroy  the  in- 
terest or  effect  of  any  grant,  donation  or  bequest  which  may 
be  made  to  any  such  society  or  congregation;  but  all  grants, 
donations  and  bequests  shall  be  appropriated  and  used  as 
directed  by  the  person  or  persons  making  the  same." 

Section  forty-seven  confers  upon  the  society  or  congregation 
power  "to  provide  for  the  filling  of  vacancies  which  may  hap- 
pen in  the  office  of  trustee,  and  also  to  remove  trustees  from 
office,  and  to  adopt  such  rules  and  regulations  in  relation  to 
the  duties  of  trustees  and  the  management  of  its  estate  as  the 
members  may  deem  proper,  not  inconsistent  with  the  constitu- 
tion and  laws  of  this  State  or  of  the  United  States." 

Section  forty-eight  provides,  that  "upon  the  dissolution  of 
any  society  or  congregation  formed  under  the  provisions  of 
this  division,  the  estate  and  property  of  such  society  or  con- 
gregation shall  revert  back  to  the  persons,  their  heirs  and 
assigns,  who  may  have  given  or  contributed  to  the  purchase 
of,  or  payment  for  the  same,  according  to  their  respective 
rights." 

From  these  references  to  the  statute,  it  is  clear  that  the  trus- 
tees of  an  incorporated  religious  society  or  association  do  not 
hold  the  property,  in  the  absence  of  a  declared,  or  at  least  clearly 
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implied  trust,  for  any  church  in  general,  nor  for  the  benefit 
of  any  peculiar  doctrines  or  tenets  of  faith  and  practice  in 
religious  matters,  but  solely  for  the  society  or  congregation 
whose  officers  they  are ;  and  that  they  are  not,  in  the  discharge 
of  their  duties,  subject  to  the  control  of  any  ecclesiastical  judic- 
atory. The  property  belongs  to  the  society  or  congregation, 
so  long  as  the  corporation  exists,  and  when  it  ceases  to  exist 
the  property  belongs  to  the  donors  or  their  heirs— and  this 
conclusively  distinguishes  this  property  from  property  held  in 
trust  for  the  benefit  of  a  particular  religious  denomination. 
Where  property  is  held  in  trust  for  the  benefit  of  a  particular 
religious  denomination,  the  dissolution  of  the  legal  corpora- 
tion can  in  nowise  affect  the  trust,  so  long  as  the  religious 
denomination  has  an  existence — for  it  is  to  it,  and  not  to  the 
corporators,  that  the  use  belongs. 

The  society  or  congregation  may,  under  the  statute,  not 
only  erect  a  house  of  worship  on  the  land,  but  it  may  also 
"  make  such  other  uses  of  the  land,  and  make  such  other  im- 
provements thereon,  as  may  be  deemed  necessary  for  the  com- 
fort and  convenience  of  the  society  or  congregation."  If  the 
society  or  congregation  so  directs,  the  trustees  must  convey 
away  the  land  and  property.  The  society  or  congregation 
appoints  the  trustees  and  may  remove  them  and  fill  the  vacan- 
cies. It  may  adopt  such  rules  and  regulations  in  relation  to 
the  duties  of  the  trustees,  and  the  management  of  its  estate, 
as  the  members  may  deem  proper.  In  all  these  things  the 
society  or  congregation  exercises  its  discretion,  and  acts  only  in 
obedience  to  its  own  sense  of  what  is  needful  and  proper;  and 
the  only  restriction  imposed  is,  not  that  its  rules  and  regula- 
tions, etc.,  shall  be  in  conformity  with  the  canons,  etc.,  of  the 
church  with  which  the  society  or  congregation  professes  con- 
nection, or  subject  to  the  supervision  and  control  of  any  body 
of  persons  representing  such  church,  but  simply  that  they  shall 
not  be  inconsistent  with  the  constitution  and  laws  of  this  State 
or  of  the  United  States. 

Most  obviously,  property  held  in  trust  for  the  benefit  of  a 
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particular  religious  denomination,  or  rather  for  the  inculcation 
of  certain  defined  religious  tenets,  can  not  be  held  subject  to 
be  conveyed  away  or  improved  and  used  in  accordance  with 
the  dictates  of  a  society  or  congregation.  Where  property  is 
held  in  trust  for  the  use  of  principles,  then  conformity  with 
those  principles  is  indispensable,  and  any  deviation  is  a  breach 
of  trust — but  where  it  is  held  in  trust  for  the  use  of  a  society 
or  congregation,  there  can  be  no  breach  of  trust  so  long 
as  the  wishes  of  the  society  or  congregation  are  regarded. 
The  distinction  is  that  between  the  promotion  of  a  principle 
in  the  abstract,  and  the  convenience  and  welfare  of  a  society 
or  congregation  as  an  aggregation  of  persons. 

The  incorporated  societies  here  contemplated  are,  therefore, 
not  to  be  classified  with  ecclesiastical  corporations,  as  known 
to  the  English  law,  which  were  composed  entirely  of  ecclesi- 
astical persons  and  subject  to  ecclesiastical  judicatories,  but 
rather  with  civil  corporations  to  be  controlled  and  managed 
under  the  general  principles  of  law  applicable  to  such  corpora- 
tions, as  administered  by  the  civil  courts. 

It  is  contended  on  behalf  of  appellants,  that  the  amendment 
to  the  act,  before  referred  to,  approved  February  15,  1855, 
(Laws  of  1855,  p.  171)  materially  changes  the  character  of 
the  corporation,  and  militates  against  the  position  we  have 
assumed.  In  that  view  we  do  not  concur.  The  first  section 
merely  provides  that  the  officers  of  any  religious  society,  of 
whatever  name  or  title,  but  whose  duties  correspond  with 
those  of  trustees,  may  make  and  file  the  certificate  required  by 
the  original  act  to  be  made  and  filed  by  the  trustees,  to  effect 
incorporation, — and  the  second  section  is  this: 

"The  persons  elected  under  said  law  in  the  capacity  of 
trustees,  whether  known  by  the  name  of  trustees,  wardens, 
vestrymen  or  any  other  name,  may  assume  and  continue  to 
use  the  name,  style  or  description,  as  a  corporation,  by  which 
they  are  known  in  the  discipline  or  organization  of  the  society 
to  which  they  belong,  or  by  which  they  are  elected,  and  shall 
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by  such  name  be  known  and  described  in  all  matters  pertain- 
ing to  their  said  corporation." 

Surely  there  can  be  no  rational  pretence  that  this  section 
changes  or  in  the  slightest  degree  affects  the  nature  of  the  trust 
upon  which  the  corporate  property  is  held.  It  simply  pro- 
vides that  those  who  act  as  trustees  may  be  known  by  the 
names  prescribed  by  the  church  for  persons  performing  like 
duties,  instead  of  being  called  "trustees,"  and  that  such  name 
and  style  may  be  assumed  and  used  as  the  corporate  name, 
and  that  is  all.  The  effect  of  a  society  or  congregation  becom- 
ing incorporated,  as  respects  its  property  rights,  is  not,  even 
by  the  remotest  inference,  alluded  to. 

The  only  other  section  is  limited  to  declaring  the  amend- 
ment a  public  act. 

We  concede  that  the  evidence  here  shows  that  Christ  Church 
was  organized  as  a  parish  of  the  Protestant  Episcopal  Church, 
and  we  doubt  not  it  is  liable  to  the  discipline  of  that  Church. 
But  that  does  not  affect  property  rights  acquired  and  held  for 
the  use  of  the  parish  or  congregation  as  a  corporate  body,  as 
distinct  from  the  Protestant  Episcopal  Church  in  general. 

We  also  concede  that  if  it  were  shown  that  this  property  is 
held  in  trust  for  a  certain  sect  or  denomination,  i.  e.  for  the  in- 
culcation and  maintenance  of  a  certain  defined  religious  belief, 
and  that  the  teachings  of  the  Rev.  Mr.  Cheney  are  not  in  ac- 
cordance with  that  belief,  there  would  be  ground  for  the  injunc- 
tion, under  the  statute  and  the  previous  decisions  of  this  court. 
But  nothing  of  the  kind  here  appears.  This  parish  or  con- 
gregation, in  acquiring  title  to  this  property,  were  desirous  of 
having  it  placed  where  they,  as  an  aggregate  body,  could  con- 
trol it,  and  where  it  would  be  free  from  the  control  of  the 
Bishop;  and,  as  one  of  the  means  to  accomplish  this  end,  they 
incorporated  under  the  statute.  No  express  trust  was  declared, 
and  none  can  be  implied  other  than  in  favor  of  the  society  or 
congregation,  as  contradistinguished  from  the  church  at  large, 
under  the  facts  here  developed.  We  have  examined  all  the 
cases  referred  to  in  the  very  able  and  elaborate  briefs  of  coun- 
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sel,  and  we  deem  it  sufficient  to  say  none  of  them  sanction  the 
idea  contended  for  by  appellants. 

That  a  trust  can  be  created  in  opposition  to  the  known  will 
and  the  earnest  efforts  to  the  contrary  of  those  by  whom  it  is 
claimed  to  be  created,  is  a  doctrine  which  we  can  not  endorse, 
and  one  which  we  have  never  yet  found  any  authority  to  sanc- 
tion. 

It  may  be  that  this  society  or  congregation,  by  the  very  act 
of  putting  this  property  where  they  could  control  it,  committed 
an  offence  against  the  canons  of  the  Church.  If  so,  the  Church, 
for  that  act,  may  impose  ecclesiastical  punishment.  But  this 
can  furnish  no  ground  for  us  to  say  the  parish  or  congregation 
intended,  with  regard  to  its  property,  what  the  evidence  plainly 
shows  it  did  not  intend,  and  that  the  presumption,  from  the 
act  of  incorporation  under  the  statute,  shall  be  one  for  which 
the  statute  furnishes  no  warrant. 

This  property,  and  its  use,  belong  to  the  parish  or  congre- 
gation, and  there  is  no  sufficient  reason  for  taking  it  from 
them  and  giving  it  to  the  church  at  large  for  the  benefit  of 
others. 

We  discover  no  error  in  the  record,  and  the  decree  is 
affirmed.  Decree  affirmed* 


John  A.  Asher 
v. 
James  Mitchell. 


1.  Homestead  right — whether  put  in  issue  in  suit  to  foreclose  mortgage.  Where 
a  bill  to  foreclose  a  mortgage  contained  no  allegation  in  regard  to  a  right  of 
homestead,  and  the  answer  of  the  mortgagor  merely  stated  that  defendant 
"  farther  alleges  that  said  described  premises  is  his  homestead  where  his  family 
resides,"  and  prayed  that  commissioners  might  be  appointed  to  set  off  his  home- 
stead, etc.,  and  the  mortgagor's  wife  in  her  answer  alleged  that  it  had  been 
made  known  to  her  that  the  laws  of  the  State  provided  for  a  homestead  ex- 

*  This  cause  was  heard  at  a  former  term  of  the  court,  but  on  account  of  the 
papers  being  accidentally  mislaid  in  the  clerk's  office,  they  did  not  reach  the 
Reporter  until  time  for  insertion  in  the  present  volume. 
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emption  to  the  value  of  $1000,  and  that  as  the  mortgage  did  not  waive  the 
homestead,  prayed  that  commissioners  might  be  appointed,  etc.,  it  was  held 
those  allegations  were  insufficient  to  put  in  issue  the  homestead  right  in  such 
foreclosure  suit. 

2.  Same — how  availed  of.  Where  a  mortgage  does  not  contain  a  release  of 
the  homestead,  and  in  a  suit  to  foreclose  the  mortgage  the  homestead  right  is 
not  put  in  issue,  and  a  decree  is  rendered  under  which  the  premises  are  sold 
and  a  deed  issued  to  the  purchaser,  in  ejectment  brought  by  such  purchaser 
the  mortgagor  may  avail  himself  of  his  homestead  right. 

3.  Same — when  judicial  sale  of,  confers  no  title.  Where  there  has  been  no 
release  of  the  homestead,  no  right  will  pass  by  a  judicial  sale  of  it  under  a 
decree  of  foreclosure,  which  can  be  enforced  at  law  in  an  action  of  ejectment, 
when  the  owner  of  the  homestead  right  is  occupying  it  at  the  time  of  the  sale. 

4.  Admission — what  can  be  availed  of  as  such.  Where  a  defendant  offers  in 
the  court  below  to  prove  certain  facts,  which  facts  would  have  destroyed  his 
defence,  and  the  offered  evidence  is  excluded  upon  the  objection  of  the  plain- 
tiff, the  latter  can  not,  in  this  court,  avail  himself  of  such  offered  evidence  as 
an  admission. 

5.  Ejectment — what  may  be  shown  as  defence.  A  defendant  in  an  ejectment 
may  show,  by  way  of  defence,  title  in  himself  or  an  outstanding  title  in  a  third 
party. 

6.  Practice — order  in  which  defendant 's  proof  may  be  offered.  The  defendant 
in  ejectment,  in  establishing  title  in  himself  or  another,  has  a  right,  to  com- 
mence anywhere  in  his  chain  of  title  he  pleases.  If,  when  he  is  through,  a 
link  is  wanting,  the  whole  of  his  evidence  must  on  motion  be  excluded  from 
the  jury. 

Writ  of  Error  to  the  Circuit  Court  of  Jersey  county; 
the  Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Warren  &  Pogue,  for  the  plaintiff  in  error. 

Messrs.  S.  T.  &  E.  S.  Sawyer,  for  the  defendant  in  error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  to  the  March  term, 
A.  D.  1872,  of  the  circuit  court  of  Jersey  county,  by  James 
Mitchell,  defendant  in  error,  against  John  A.  Asher,  plaintiff 
in  error,  for  the  recovery  of  lot  10,  in  block  13,  in  the  town 
of  Jerseyville,  in  said  county.     There  were  four  trials  of  the 

31—92  III. 
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case  altogether,  the  last  one  being  at  the  September  term, 
1878,  of  the  court. 

Both  parties  claimed  title  to  the  lot  in  question  through  one 
Charles  H.  Roberts,  as  a  common  source  of  title.  The  plain- 
tiff, for  the  purpose  of  establishing  title  in  himself,  showed 
that  on  the  10th  of  July,  1858,  Charles  Roberts  and  wife  exe- 
cuted a  mortgage  upon  the  lot  in  question  to  Stigleman  &  Co., 
to  secure  two  notes  given  at  the  same  time  by  Roberts  to 
Stigleman  &  Co.  for  the  sum  of  $237.50  each,  payable  respec- 
tively in  eight  and  ten  months ;  that  Stigleman  &  Co.,  on  the 
3d  of  August,  1859,  filed  a  bill  in  the  Jersey  county  circuit 
court  against  Roberts  and  wife,  to  foreclose  the  mortgage  above 
mentioned;  that  at  the  April  term,  1865,  of  the  court  a  decree 
of  foreclosure  was  rendered  under  which, on  the  12th  day  of 
November,  1870,  the  mortgaged  premises  were  sold  by  the 
master  in  chancery  to  defendant  in  error,  who  subsequently,  on 
the  16th  of  February,  1872,  received  from  the  master  a  deed 
for  the  premises. 

Plaintiff  in  error,  for  the  purpose  of  showing  title  in  him- 
self, offered  in  evidence  a  deed  of  trust  for  the  lot  in  question, 
from  Roberts  and  wife  to  Benjamin  Wedding,  as  trustee, 
dated  March  10,  1863,  to  secure  Charles  C.  Roberts'  note  of 
that  date  for  $870  payable  to  Henry  C.  Roberts  ten  months 
after  date.  The  deed  of  trust  contained  a  power  of  sale,  with 
a  release  and  waiver  of  homestead  by  Roberts  and  wife. 

Plaintiff  in  error  also  offered  in  evidence  a  deed  for  the  same 
premises  from  Wedding  to  Jefferson  G.  Roberts  dated  April 
8,  1865;  also  a  deed  from  the  latter  to  plaintiff  in  error  for 
the  same  premises  dated  the  9th  of  November,  1865;  but  on 
objection  by  defendant  in  error  they  were  all  excluded  from 
the  jury,  no  reason  being  assigned  therefor  either  by  court 
or  counsel.  Plaintiff  in  error  then  proposed  to  prove  that 
Charles  Roberts  and  his  family,  before  and  at  the  time  of  the 
execution  of  the  mortgage  to  Stigleman  &  Co.,  and  from 
Whence  to  the  time  of  the  execution  of  the  deed  of  trust  to 
Wedding,   had   occupied    the   premises    in   controversy   as   a 
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homestead,  which  was  also  objected  to  and  excluded  by  the 
court.  Plaintiff  in  error  then  offered  to  prove  that  Charles 
Roberts  and  family  had,  for  the  last  twenty  years,  continuously 
occupied  the  premises  as  a  homestead  and  paid  all  the  taxes 
thereon,  and  that  the  indebtedness  secured  by  the  mortgage  to 
Stigleman  &  Co.  was  the  consideration  of  a  portable  saw  mill, 
and  that  the  same  did  not  accrue  on  account  of  the  purchase 
or  improvement  of  the  lot  in  question,  which  the  court  also 
excluded  from  the  jury.  Plaintiff  in  error  not  offering  any- 
thing further,  there  were  a  verdict  and  judgment  for  defend- 
ant in  error  as  already  stated. 

Various  reasons  are  urged  for  a  reversal  of  the  judgment 
of  the  court  below,  but  in  the  view  we  take  of  the  case  only 
one  or  two  of  them  present  any  difficulty  or  require  any  special 
notice. 

By  reference  to  the  mortgage  given  to  Stigleman  &  Co.,  it 
will  be  seen  that  there  was  no  waiver  of  the  homestead,  and 
if  it  be  true  that  at  the  time  of  the  trial  Roberts  and  wife  were 
still  in  possession  of  the  lot,  occupying  the  same  as  a  home- 
stead, as  plaintiff  in  error  proposed  to  prove,  it  would  follow 
that  the  defendant  in  error  was  not  entitled  to  recover.  It  is 
claimed,  however,  by  the  latter,  that  by  reason  of  the  proceed- 
ings and  decree  in  the  foreclosure  suit,  Roberts  and  wife  and 
all  persons  claiming  under  them  are  estopped  from  setting  up 
any  claim  of  homestead  in  the  premises;  and  this  is  undoubt- 
edly true  if  the  homestead  rights  of  Roberts  and  wife  were  in 
point  of  fact  put  in  issue  in  those  proceedings. 

By  reference  to  Roberts'  answer  it  will  be  found  that  all  he 
says  on  the  subject  of  a  homestead  in  the  premises  is  contained 
in  these  words  :  "  He  further  alleges  that  said  described 
premises  is  his  homestead  where  his  family  resides."  He  then 
proceeds  to  pray  that  commissioners  be  appointed  to  set  off 
his  homestead,  etc.  The  wife  in  her  answer  says  that  it  had 
been  made  known  to  her  that  the  laws  of  the  State  provided 
for  a  homestead  exemption  to  the  value  of  $1000,  and  that  as 
the  mortgage  did  not  waive  the  homestead,  prayed  that  com- 
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missiouers  might  be  appointed,  etc.  What  is  here  stated  is  all 
that  is  said  in  their  answers,  in  relation  to  the  homestead. 

It  will  be  perceived  that  the  only  fact  stated  by  either  party 
upon  which  any  issue  could  be  formed  is  that  stated  by  Rob- 
erts by  way  of  recital,  viz:  that  his  family  at  the  time  of  the 
answer  resided  on  the  mortgaged  premises,  and  even  if  that 
had  been  affirmatively  proved,  it  would  not  have  even  tended 
to  show  that  the  premises  constituted  their  residence  or  home- 
stead at  the  time  the  mortgage  was  executed.  It  is  manifest 
that  the  answer  sets  up  no  fact  or  facts  showing  the  existence 
of  a  homestead  at  the  time  of  the  execution  of  the  mortgage. 
Indeed,  it  is  not  so  much  as  claimed  that  the  premises  con- 
stituted their  homestead  at  the  time.  See  Kitchell  v.  Burgwin 
et  ux.  21  111.  40. 

Everything  stated  in  either  of  the  answers  might  safely 
have  been  admitted,  and  still  the  complainant  would  have  been 
entitled  to  a  decree  of  foreclosure  of  the  mortgage. 

By  reference  to  the  bill  itself  it  will  also  be  perceived  that 
it  does  not  contain  any  charge  with  respect  to  a  homestead  or 
claim  of  homestead  in  the  premises;  nor  is  there  anywhere  to 
be  found  in  it  the  slightest  allusion  to  that  subject.  It  is  there- 
fore very  manifest  that  the  rights  of  Roberts  and  his  family  to 
a  homestead  in  the  premises  were  not  put  in  issue  by  the  plead- 
ings in  that  case,  and  if,  by  reason  of  the  proceedings  and 
decree  therein,  they  lost  the  right  of  homestead,  it  must  be 
upon  the  ground  that  it  was  their  duty  to  have  set  it  up  in 
that  suit,  and  that  having  failed  to  do  so,  they  are  now  estopped 
from  doing  it. 

Without  doubt,  as  a  general  rule,  it  is  the  duty  of  one  seek- 
ing by  bill  in  chancery  to  enforce  rights  in  or  pertaining  to 
real  property,  to  make  all  persons  claiming  an  interest  in  the 
same  property,  who  would  in  any  manner  be  aifected  by  the 
decree  to  be  rendered  in  the  case,  parties  to  the  suit,  and  when 
so  made  parties  it  is  their  duty,  if  the  bill  does  not  properly 
state  or  disclose  their  true  interest,  to  do  so  themselves  either 
by  answer  or  cross-bill,  as  circumstances  may  require,  and  if 
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they  do  not  they  will  be  estopped  from  doing  so  afterward. 
This  court,  however,  in  construing  the  Homestead  act  of  1851 
as  amended  by  the  act  of  1857,  said,  in  the  case  of  Hoskins  v. 
Litchfield  et  al.,  as  far  back  as  1863 :  "No  one  can  doubt,  who 
will  carefully  examine  this  legislation,  that  it  was  the  object 
of  the  legislature  especially  to  throw  a  shield  and  protection 
around  the  wife  and  children  even  more  than  the  husband, — 
to  those  they  designed  to  secure  a  home  in  spite  of  the  hus- 
band and  father,  and  in  defiance  of  the  world,  unless  it  should 
be  expressly  and  understandingly  released  by  the  wife  in  the 
mode  provided  by  the  statute,  or  unless  she  removed  from  and 
abandoned  it  as  a  home.  This  mortgage,  as  to  the  homestead 
right,  is  like  a  mortgage  in  which  the  wife  has  not  released  her 
right  of  dower  when  sought  to  be  enforced  in  defiance  of  that 
right. 

"  Suppose  a  wife,  in  such  case,  were  made  a  party  to  a  bill 
to  foreclose  a  mortgage,  without  any  averments  that  any  right 
of  dower  existed,  or  that  the  wife  had  released  her  dower,  and 
a  decree  passed  against  the  husband  and  wife  foreclosing  the 
mortgage  and  ordering  a  sale  of  the  premises, — no  one  would 
contend  that  the  right  of  dower  would  be  affected  by  such  a 
decree.  *  *  *  The  husband  can  not,  by  neglecting  to  make 
a  defence  for  himself  and  wife,  give  the  mortgage  in  which  the 
vnfe  has  not  released  the  homestead  the  same  practical  effect  it 
roould  have,  had  she  thus  released.  This  would  be  to  defeat  the 
statute  and  its  manifest  object  by  mere  legal  form."  31  111. 
137. 

Wing  v.  Cropper  et  ux.  35  111.  256,  was  a  case  of  fore- 
closure of  a  mortgage  containing  no  release  of  the  home- 
stead, where  the  defendants  had  failed  to  make  answer  to 
the  bill  and  a  decree  pro  confesso  was  entered  against  them. 
At  a  subsequent  term  of  the  court,  upon  the  coming  in  of 
the  report  of  the  sale,  the  defendants,  for  the  first  time,  set  up 
the  right  of  homestead  in  the  mortgaged  premises,  and  it  was 
there  urged  by  complainant  that  the  defendants  not  having 
set   up  the  exemption  of  the  homestead  by  answer  to  the  bill, 
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the  question  had  become  res  judicata,  and  we  there  said  we 
could  not  assent  to  that  proposition;  that  the  statute  pointed 
out  the  mode  by  which  the  exemption  can  be  released  and 
waived,  and  unless  that  mode  was  pursued  the  exemption  was 
not   lost. 

Again,  in  Mooers  et  aL  v.  Dixon  et  ux.  35  111.  208,  we 
sustained  an  original  bill  by  husband  and  wife  to  set  aside 
a  sale  made  under  a  decree  of  foreclosure  of  a  mortgage  in 
which  there  had  been  no  release  of  the  right  of  homestead, 
although  complainants  had  been  duly  served  with  process  but 
had  made  no  defence. 

The  principle  upon  which  these  cases  all  rest  is,  that  the 
homestead  is  intended  for  the  benefit  of  the  debtor's  family  as 
much  as  himself,  and  the  law  will  not  permit  him  to  defeat 
this  right  of  his  family  by  mere  negligence  and  laches  on  his 
part.  To  permit  this  to  be  done  would  be  to  allow  the  hus- 
band to  accomplish  by  his  own  negligence  that  which  the 
legislature  has  said  shall  be  done  in  an  entirely  different  way, 
namely,  by  a  written  release  or  by  a  total  abandonment  of  the 
premises  as  a  homestead. 

The  early  doctrine  of  this  court  upon  this  subject,  as  shown 
by  the  cases  just  cited,  was  considered  and  approved  in  the 
case  of  Hubbell  v.  Canady,  58  111.  426.  We  there  said  :  "This 
right  of  homestead  is  conferred  by  statute,  and  can  be  divested 
only  in  the  mode  provided  by  the  statute.  Through  a  debt 
incurred  for  the  purchase  or  improvement  of  the  homestead, 
or  the  non-payment  of  taxes  or  assessments,  or  by  a  removal 
from  and  its  abandonment  as  a  homestead,  the  wife's  right  to 
interpose  her  claim  may  be  barred,  but  the  husband  has  no 
power  in  any  other  mode  to  affect  the  wife's  right."  And 
finally,  in  Losb  v.  McMahon,  89  111.  487,  we  cite  with  approval 
what  was  said  in  Hoshins  v.  Litchfield,  supra. 

The  only  case  that  would  seem  to  conflict  with  the  principle 
announced  in  the  cases  above  cited,  is  the  case  of  Wright  et  al. 
v.  Dunning,  46  111.  271.  That  was  a  bill  by  the  widow  for 
the  assignment  of  a  homestead  in  certain  premises,  being  the 
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same  that  constituted  the  homestead  of  the  family  in  the  life- 
time of  the  husband.  It  appeared,  that  prior  to  the  filing  of 
the  bill  by  the  widow,  the  heirs  of  Eben  Dunning,  her  hus- 
band, had  filed  a  petition  for  the  partition  of  the  homestead 
premises  and  for  the  assignment  of  the  widow's  dower  therein, 
and  she  having  made  no  claim  of  the  right  of  homestead 
in  the  partition  suit,  was  concluded  by  the  decree  in  that 
proceeding,  and  was  not,  therefore,  entitled  to  have  a  home- 
stead assigned  her  in  the  partitional  premises.  That  case, 
however,  differed  very  materially  in  its  circumstances  from 
those  we  have  been  considering  and  the  one  now  before  us. 
In  the  first  place,  that  was  a  controversy  between  the  widow 
and  the  children  upon  whom  the  legal  title  to  the  premises 
had  devolved  at  the  death  of  her  husband,  and  the  court  found, 
as  a  matter  of  fact,  that  she  had  acquired  a  new  homestead, 
and  as  a  necessary  consequence,  had  abandoned  whatever  right 
she  may  have  had  in  the  old  one.  The  truth  is,  she  never,  as 
against  the  heirs,  had  any  homestead  in  the  premises  after  the 
death  of  her  husband,  and  the  case  might  well  have  been  put 
on  that  ground  alone.  Eggleston  v.  Eggleston,  72  111.  24; 
Sontag  v.  Sehmisseur,  76  id.  541;  Fight  v.  Holt,  80  id.  84. 
But  in  this  same  case  of  Wright  et  al.  v.  Dunning,  it  is  ex- 
pressly laid  down  that  the  right  of  homestead  is  not  at  all 
affected  by  reason  of  the  husband  and  wife  failing  to  set  up 
such  right  by  way  of  answer  or  otherwise  in  a  proceeding  to 
foreclose  a  mortgage  in  which  there  had  been  no  release  or 
waiver  of  the  homestead. 

The  rules  and  principles  applicable  to  the  sale  of  homestead 
premises  have  been  so  often  discussed  by  the  court  that  no 
good  could  result  from  a  general  review  of  the  cases.  It  may 
not,  however,  be  inappropriate  to  express  in  a  few  general 
propositions  the  result  of  the  authorities  on  the  subject.  Some 
of  the  rules  and  principles  to  be  eliminated  from  the  cases 
decided  by  this  court  under  the  act  of  1851  and  the  amenda- 
tory act  of  1857  with  respect  to  the  sale  and  transfer  of  home- 
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stead  premises,  whether  made  voluntarily  or  under  judicial 
process,  may  be  expressed  in  the  following  propositions: 

1.  No  premises  occupied  as  a  homestead  are  by  virtue  of 
the  homestead  act,  or  the  amendment  thereto,  "exempt  from 
sale  for  non-payment  of  taxes,  or  assessments,  or  for  a  debt  or 
liability  incurred  for  the  purchase  or  improvement  thereof." 

2.  "Where  the  homestead  premises  are  not  worth  more  than 
$1000,  a  judgment  against  the  owner  is  no  lien  upon  them, 
and  he  may  sell  them  to  whomsoever  he  pleases,  and  the  pur- 
chaser, when  put  in  possession,  will  hold  them  free  from  the 
vendor  and  all  claims  of  his  creditors  by  judgments  or  other- 
wise. Green  v.  Marks,  25  111.  221 ;  Conroy  v.  Sullivan  et  al. 
44  id.  451;  Hume  et  ah  v.  Gossett,  43  id.  297;  Fishbach  v. 
Lane  et  al.  36  id.  437. 

3.  If,  where  the  premises  are  not  worth  more  than  $1000, 
the  homestead  debtor  may  sell  them  to  whomsover  he  pleases 
free  from  all  judgment  liens,  as  just  stated,  it  follows  that  in 
such  case,  where  there  are  two  judgments  against  such  home- 
stead debtor,  he  may  sell  the  homestead  premises  in  satisfac- 
tion of  the  junior  judgment,  and  such  junior  judgment  creditor 
will  have  a  good  title  as  against  the  senior  judgment  creditor. 
The  latter's  judgment,  not  having  been  a  lien  before  the  sale, 
does  not  attach  as  such  after  the  premises  are  transferred  to 
another.     McDonald  v.  Crandall,  43  111.  231. 

4.  Where  the  homestead  premises  are  worth  over  $1000  a 
judgment  or  decree  against  the  homestead  debtor  will  be  a 
lien  upon  whatever  the  premises  may  be  worth  in  excess  of 
$1000,  but  such  lien  can  only  be  enforced  in  the  manner  pre- 
scribed by  the  statute  or  in  a  court  of  equity.  Blue  v.  Blue 
et  al.  38  111.  18;  McDonald  v.  Crandall,  43  id.  231;  Loomis 
v.  Gerson,  62  id.  11  ;  Cummings  et  al.  v.  Burleson  et  al.  78  id. 
281 ;  Stevens  v.  Hollingsworth,  74  id.  202 ;  Eldridge  v.  Pierce, 
90  id.  474. 

5.  Where  homestead  premises  being  worth  over  $1000  are 
sold  under  an  execution,  or  by  order  of  some  court,  without 
setting   off   the   homestead,  the   purchaser   acquires   no    title 


1879.]  Asher  v.  Mitchell.  489 

Opinion  of  the  Court. 

which  he  can  enforce  in  a  court  of  law,  and  the  fact  that  the 
homestead  debtor  may  have  abandoned  the  premises  after 
such  sale  will  not  alter  the  rule  in  this  respect.  Havtwell 
et  al%  v.  McDonald,  69  111.  293;  Blue  v.  Blue  et  al.  38  id.  18 ; 
Bliss  v.  Clark,  39  id.  590;  Stevens  v.  Hollingsworth,  74  id. 
202. 

6.  Where  the  owner  makes  a  conveyance  of  the  homestead 
premises  without  a  waiver  of  the  right  of  homestead,  the  fee 
in  the  premises  passes  to  the  grantee  subject  to  the  grantor's 
right  of  homes'  ead,  and  whenever  such  right  of  homestead 
terminates,  by  whatever  means  effected,  the  grantee's  right  to 
the  possession  at  once  accrues.  Coe  et  al.  v.  Smith  et  al.  47 
111.  225;  McDonald  v.  Crandall,  43  id.  231 ;  Hewitt  v.  Tern- 
pleton  et  al.  48  id.  367 ;  Finley  et  al.  v.  Mc Connelly  60  id.  259. 

7.  It  necessarily  results  from  the  proposition  last  stated, 
that  if  the  owner  of  homestead  premises  conveys  the  same  in 
fee  without  waiver  of  the  right  of  homestead,  and  afterwards 
conveys  the  same  premises  to  another  with  a  waiver  and  re- 
lease of  the  right  of  homestead,  and  the  latter  is  put  in  pos- 
session, and  the  grantor  abandons  the  premises,  the  latter 
grantee  will  acquire  nothing  but  a  naked  possession,  from 
which  he  may  be  ousted  by  the  first  grantee.  See  authorities 
last  cited. 

8.  On  the  same  principle  if  the  owner  mortgages  the  home- 
stead without  release  or  waiver  of  the  homestead  exemption, 
and  subsequently  mortgages  the  same  premises  to  another 
with  such  waiver,  and  surrenders  the  premises  to  the  latter, 
the  first  mortgage  will  have  precedence  over  the  second,  and 
after  condition  broken  and  surrender  the  first  mortgagee  may 
maintain  ejectment  for  the  premises  against  the  second  or  any 
one  claiming  under  him.  Vasey  v.  Board  of  Trustees,  etc.  59 
111.  188. 

9.  If  the  owner  mortgages  or  executes  a  deed  of  trust  on 
homestead  premises  worth  over  $1000,  without  waiver  of  the 
right  of  homestead,  the  mortgage  will  nevertheless  be  a  lien 
upon  whatever  the  premises  may  be  worth  in  excess  of  $1000, 
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and  this  lien  may  be  enforced  in  equity  as  soon  as  default  in 
payment.  Boyd  v.  Cudderback  et  al.  31  111.  113;  Smithy. 
Miller,  31  id.  157;  Booker  v.  Anderson,  35  id.  67;  Black, 
Admr.  etc.  v.  Busk,  69  id.  70. 

10.  If  the  owner  mortgages  or  executes  a  deed  of  trust 
upon  homestead  premises  without  a  waiver  or  release  of  the 
right  of  homestead,  worth  not  to  exceed  $1000,  such  mort- 
gage or  deed  of  trust  does  not  create  a  lien  upon  the  premises; 
but  if  the  premises  should  be  abandoned  as  a  homestead,  the 
lien  would  at  once  attach;  or  if  the  premises  should  from  any 
cause  increase  in  value,  so  as  to  become  worth  more  than 
$1000,  the  lien  would  at  once  attach  to  the  excess. 

Now,  if  no  right  will  pass  by  a  judicial  sale  of  homestead 
premises,  however  valuable  they  may  be,  that  can  be  enforced 
in  an  action  of  ejectment,  as  we  have  just  seen  none  will,  it  fol- 
lows that  it  was  an  important  inquiry  in  the  court  below  to 
determine  whether  Roberts  ever  occupied  the  premises  in  ques- 
tion as  a  homestead,  and  if  so,  how  long;  secondly,  whether 
they  were  so  occupied  by  him  at  the  time  of  the  sale  under 
the  foreclosure  proceedings.  For  if  there  was  a  homestead 
right  in  Roberts  and  his  family  at  the  time,  the  sale  at  law 
was  void ;  and  the  fact  that  Roberts  subsequently  abandoned 
the  premises  to  Archer  would  not  have  the  eifect,  as  we  have 
already  seen,  to  make  plaintiiFs  title  available  in  an  action  at 
law.  There  is  really  no  proof  in  the  record  to  show  that 
Roberts  and  his  family  are  not  at  this  time  occupying  the 
premises  as  a  homestead. 

It  is  true  that,  for  the  purposes  of  this  suit,  Archer's  plea 
of  not  guilty  admitted  that  he  was  in  possession  at  the  time 
of  the  commencement  of  the  suit.  And  it  is  also  true  that 
defendant  in  error  proposed  to  prove  that  Roberts  and  wife 
executed  a  deed  of  trust  on  the  premises,  under  which  they 
were  sold,  and  that  the  trustee,  upon  such  sale,  conveyed  the 
same  to  the  purchaser,  who  subsequently  conveyed  to  Archer, 
and  that  the  latter  entered  the  premises,  under  his  purchase, 
some  time  before  the  sale  under  Roberts'  mortgage  to  Stigle- 
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man  &  Co.  But  all  this,  for  some  reason  which  is  unaccount- 
able to  us,  was  excluded  from  the  jury,  and  having  been 
excluded  at  the  instance  of  defendant  in  error,  he  can  not 
now  avail  himself  of  it  as  an  admission. 

Counsel  for  defendant  in  error  seem  to  have  been  proceed- 
ing in  the  court  below  upon  the  theory  that  having  once  made 
out  a  prima  facie  right  of  recovery,  any  evidence  offered  by 
plaintiff  in  error  that  was  inconsistent  with  it  was  not  com- 
petent testimony,  and  the  court  seems  to  have  fallen  into  the 
same  idea.  It  is  certainly  the  right  of  a  defendant  in  an 
ejectment  suit  to  show,  by  way  of  defence,  title  in  himself,  or 
an  outstanding  title  in  a  third  party;  and  in  establishing  a 
chain  of  title,  either  in  himself  or  another,  he  has  the  right, 
as  we  have  often  said,  to  commence  anywhere  in  his  chain  of 
title  he  pleases,  and  the  court  can  never  know,  till  he  is 
through,  whether  his  chain  is  a  perfect  one  or  not.  If,  when 
he  is  through,  a  link  is  wanting,  the  whole  must  fall,  and 
should  on  motion  be  excluded  from  the  jury. 

The  deeds  should  not  have  been  excluded  in  the  manner 
they  were.  Nor  should  the  evidence  offered  to  establish  a 
homestead  right  in  the  premises  in  Roberts  have  been  ex- 
cluded. 

For  these  errors  the  judgment  of  the  court  below  must  be 

reversed  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  F.  Moore 

v. 
James  P.  Robinson. 

1.  Contract — money  paid — non-performance.  A  person  having  been  indicted 
for  an  alleged  offence,  his  brother  paid  to  an  attorney  at  law  a  sum  of  money, 
and  also  gave  to  him  his  promissory  note  for  a  further  sum,  the  agreement 
being  that  the  attorney  should  defend  the  party  so  indicted,  and  procure  his 
acquittal  and  discharge  at  a  certain  specified  term  of  the  court  in  which  the 


492  Moore  v.  Robinson.  [June  T. 

Opinion  of  the  Court. 

indictment  was  pending,  it  being  further  specially  agreed  that  if  the  accused 
should  not  be  released  at  the  time  mentioned,  the  attorney  was  to  return  the 
money  and  the  note.  The  accused  failed  to  appear  at  the  term  specified  to 
answer  to  the  indictment,  so  the  attorney,  without  any  fault  on  his  part,  was 
unable  to  proceed  with  the  trial  or  to  procure  the  discharge  of  the  accused : 
Held,  the  contingency  upon  which  the  attorney  was  to  be  entitled  to  retain  the 
money  and  to  collect  the  note,  not  having  occurred,  he  was  liable  to  an  action 
for  the  money,  and  could  not  recover  upon  the  note. 

2.  But  for  what  services  the  attorney  in  good  faith  rendered,  in  pursuance 
to  the  terms  of  the  agreement,  before  ascertaining  that  its  performance  had 
become  impossible,  he  was  entitled  to  compensation,  and  that  sum  he  could 
rightfully  retain  out  of  the  money  he  had  received. 

Appeal  from  the  Circuit  Court  of  Jefferson  county ;  the 
Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 

Mr.  C.  H.  Patton,  for  the  appellant : 

The  appellee  is  liable  upon  his  agreement  to  return  the 
money,  notwithstanding  there  was  no  fault  on  his  part.  Hale 
v.  Rawson,  4  Com.  Bench,  93;  Bute  v.  Thompson,  13  Exch. 
486;  Hills  v.  Sughrue,  15  id.  253;  2  Chit.  Cont.  (11  Am. Ed.) 
1074,  and  note  u;  id.  1086,  and  cases  in  notes;  Thurnell  v. 
Balbirnie,  2  Exch.  787;  Worsley  v.  Wood,  6  T.  R.  710;  2 
Par.  Cont.  673;  Shubrich  v.  Salmond,  3  Burrows  R.  1637; 
Hand  v.  Bayne,  4  Wharton  (Pa.)  204;  Beebe  v.  Johnson,  19 
Wend.  500;  Harmony  v.  Bingham,  2  Kernan,  107,  115; 
Maryon  v.  Caster,  4  Carr.  &  P.  393 ;  Dehler  v.  Held,  50  111. 
491 ;  Swartz  v.  Saunders,  46  111.  21 ;  Bacon  et  al.  v.  Cobb  et  aL 
45  111.  47. 

Per  Curiam  :     Assumpsit  by  appellant  against  appellee,  to 
recover  money  paid  on  the  following  agreement: 
"$1000.  Springfield,  III,  Jan.  26,  1875. 

Received  of  Thomas  Moore  one  thousand  dollars,  in  con- 
sideration of  my  agreeing  hereby  to  defend  his  brother,  James 
Moore,  who  is  indicted  for  having  in  possession  and  passing 
counterfeit  money,  and  secure  his  acquittal  and  release  from 
said  charge  in  full,  and  forever  keep  him  harmless  from  the 
same.     And   I  specially  agree  that  he  shall  be  set  at  full  lib- 
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erty  at  the  Jane  term  of  U.  S.  District  Court,  A.  D.  1875. 
Six  hundred  dollars  of  said  amount  is  paid  to  me  in  cash,  aud 
the  other  four  hundred  paid  in  a  note  of  the  said  Thomas 
Moore,  due  first  day  of  July,  A.  D.  1875.  I  further  and 
specially  agree  that  if  said  James  Moore  is  not  released  at 
said  time,  I  will  pay  back  to  said  Thomas  Moore  the  six  hun- 
dred dollars  paid  me  in  cash,  and  deliver  to  him  his  note  for 
four  hundred  dollars  given  this  day,  with  ten  per  cent  interest 
from  the  date  hereof. 

[Signed]  James  P.  Robinson." 

James  Moore  did  not  appear  at  the  June  term,  1875,  or  at 
any  subsequent  term  of  the  United  States  District  Court,  to 
answer  to  the  indictment  pending  against  him,  and  has  not 
been  tried  upon  or  released  from  said  charge.  Neither  appel- 
lant nor  appellee  is  shown  to  be  in  anywise  in  fault  for  the 
non-appearance  of  James  Moore  to  answer  to  the  indictment. 
It  is  very  clear  that  the  only  contingency  upon  which  appellee 
was  entitled  to  retain  the  $600  paid  him,  and  to  collect  the 
$400  note,  was  the  legal  acquittal  of  James  Moore  upon  a  trial 
in  the  United  States  District  Court.  Appellee,  by  his  con- 
tract, stipulated  that  he  should  retain  the  money  and  the  note 
only  upon  the  happening  of  that  contingency.  Both  parties 
manifestly  contemplated  that  James  Moore  should  appear  and 
answer  to  the  charge,  and  his  failure  to  do  so  is  equally  a  sur- 
prise to  both,  and  there  is  neither  reason  nor  justice  in  hold- 
ing that  this  shall  operate  to  the  prejudice  of  appellant.  He 
has  not  received  what  he  agreed  to  pay  for,  and  appellee  has 
that  which  he  agreed  to  refund  if  appellant  did  not  receive 
the  stipulated  consideration.  What  appellee  in  good  faith  did, 
pursuant  to  the  terms  of  the  agreement,  before  ascertaining 
that  its  performance  had  become  impossible,  he  is  entitled  to 
compensation  for,  and  this  should  be  deducted  from  the 
The  balance  appellant  is  entitled  to  have  judgment  for. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus.     Statement  of  the  case. 


Maria  Hales  et  al, 

v. 

Thomas  G.  Holland. 

1.  Administration  of  estates — final  settlement — presumption.  After  an 
administrator  has  made  a  final  settlement  of  the  estate,  it  will  be  presumed 
that  he  has  paid  out  all  the  assets  in  his  hands,  upon  claims  and  to  the  distrib- 
utees. 

2.  Same — remedy  in  chancery.  A  court  of  chancery  will  not  entertain  a  bill 
for  the  simple  purpose  of  probating  a  claim  against  an  estate,  where  the  claim 
is  purely  legal  in  its  character,  such  as  a  promissory  note,  even  though  the 
note  has  been  destroyed,  but  will  remit  the  party  to  the  remedy  provided  by 
statute  for  presenting  such  claims  for  allowance  in  the  county  court. 

3.  Same — presentation  of  claims  after  the  time  appointed/or  adjustment — notice. 
Where  a  claim  against  an  estate  is  presented  to  the  county  court  for  allow- 
ance after  the  time  appointed  by  the  executor  or  administrator  for  the 
adjustment  of  claims,  without  having  given  notice  thereof  to  the  personal  rep- 
resentative, as  required  by  the  statute,  or  the  personal  representative  shall 
appear  and  waive  notice,  the  court  will  have  no  jurisdiction  of  the  person  of 
the  executor  or  administrator,  and  any  order  made  by  the  court  relating  to  the 
claim  without  such  jurisdiction  will  be  a  mere  nullity,  and  may  be  questioned 
even  in  a  collateral  proceeding. 

4.  So  upon  bill  in  chancery  for  the  restoration  of  an  order  purporting  to 
allow  a  claim,  entered  upon  the  records  of  the  county  court,  but  which  had 
been  subsequently  set  aside,  it  was  held,  even  if  a  court  of  chancery  would 
entertain  a  bill  for  such  purpose,  it  could  not  grant  the  relief  in  this  case,  be- 
cause, at  the  time  of  the  entering  of  the  order  sought  to  be  restored,  the  county 
court  did  not  have  jurisdiction  of  the  person  of  the  personal  representative  of 
the  estate,  and  the  order  was  void,  and  could  not  be  restored. 

5.  Decree — as  against  one  not  a  party.  One  who  is  not  a  party  to  a  bill  in 
chancery  can  not  be  required  to  execute  the  decree,  nor  can  he  be  proceeded 
against  for  contempt  in  refusing  to  obey  its  direction. 

Appeal  from  the  Circuit  Court  of  Washington  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  a  suit  in  chancery,  commenced  in  the  circuit  court 
of  Jefferson  county,  and  removed  upon  change  of  venue  into 
the  circuit  court  of  Washington  county.  A  decree  was  entered 
granting  the  relief  sought  by  the  bill,  and  the  defendants  ap- 
pealed. 
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Briefs  for  the  Appellants  and  the  Appellee. 

Messrs.  Casey  &  Dwight,  Mr.  Thomas  S.  Casey,  and 
Mr.  E.  V.  Satterfield,  for  the  appellants  : 

The  judgment  of  the  county  court  allowing  the  claim 
against  the  estate,  being  entered  without  having  jurisdiction 
of  the  persons  of  the  administrators,  was  a  mere  nullity,  and 
could  be  questioned  in  a  collateral  proceeding.  Buckmaster 
et  al.  v.  Carlin,  3  Scam.  104  ;  Belingall  v.  Gear,  id.  575  ; 
Swiggart  et  al.  v.  Harber  et  al.  4  id.  364;  Rockwell  et.  al.  v. 
Jones  etux.  21  111.  279 ;  Mpores  et  al.  v.  Hogle  et  al.  37  id.  150 ; 
Botsford  v.  O'Connor  et  al.  57  id.  77. 

"  A  court  of  equity  will  not  assume  jurisdiction  of  claims 
against  an  estate  except  in  extraordinary  cases  where  the  rem- 
edy afforded  by  the  statute  is  inadequate. 

"It  is  for  the  very  plain  reason  that  the  statute  has  pointed 
out  a  different  mode,  and  the  party  must  pursue  the  remedy 
provided  by  law."  Harris  v.  Douglas  et  al.  64  111.  466  ;  Free- 
land,  Exr.  ete.  v.  Daisey  et  al.  25  id.  296;  Armstrong  v.  Cooper, 
11  id.  560;  Blanchard  v.  Williamson,  70  id.  647. 

Messrs.  W.  &  E.  L.  Stoker,  for  the  appellee : 

The  statute,  in  conferring  upon  the  county  courts  jurisdic- 
tion in  the  administration  of  estates,  did  not  take  away  the 
original  jurisdiction  in  chancery  on  that  subject.  The  cir- 
cumstances here  would  especially  call  upon  a  court  of  chan- 
cery to  intervene — the  destruction  by  the  county  court  of  the 
record  of  a  judgment.  Labadie  v.  Hewitt,  85  111.  341 ;  Varet 
v.  N.  Y.  Ins.  Co.  7  Paige  Ch.  567;  1  Story  Eq.  Jur.  sees.  550, 
551,  and  note  2. 

The  court  of  equity  having  acquired  jurisdiction,  it  will 
first  direct  the  administration  of  the  personal  estate  to  the  pay- 
ment of  the  'debts,  and  in  intestate  estates  will  direct  it  in  the 
first  instance  to  pay  the  debts.  1  Story  Eq.  Jur.  5th  ed.  sec. 
571. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  filed  by  Holland,  in  the  Jefferson  circuit 
court,  against  Maria  Hales  and  the  other  heirs  of  Franklin 
S.  Casey,  deceased,  and  Thomas  J.  Casey,  an  heir  and  one  of 
the  administrators  of  his  estate.  The  object  of  the  bill  was 
to  enforce  the  payment  of  a  claim  held  by  Holland  against 
the  estate  of  deceased.  The  claim  was  evidenced  by  a  note 
given  by  deceased  to  complainant  in  1869,  for  the  sum  of 
$1300,  drawing  ten  per  cent  interest,  and  amounting  at  the 
rendition  of  the  decree  to  the  sum  of  near  $2000. 

It  appears  that  Franklin  S.  Casey  died  intestate  in  March, 
1871;  that  administration  was  had,  and  a  final  settlement  of 
his  estate  was  made  in  April,  1873;  that  complainant's  house 
was  consumed  by  fire  in  May,  1872,  and  the  note  was  then 
burned  and  destroyed. 

Complainant  had  filed  his  claim  in  the  probate  court,  and 
the  clerk,  without  any  adjudication  or  any  action  taken  on  the 
claim  by  the  court  or  judge,  entered  an  order  allowing  it. 
Subsequently  this  order  was  set  aside  and  vacated  by  the  county 
judge.  The  claim  was  filed  in  the  probate  court  within  two 
years  from  the  granting  of  letters  of  administration,  but  a 
year  after  the  term  fixed  for  adjustment  of  claims  against  the 
estate.  On  the  day  that  a  final  settlement  of  Casey's  estate 
took  place,  complainant  was  present,  and  the  court  refusing  to 
hear  evidence  and  adjudicate  on  the  claim  unless  he  gave  no- 
tice to  the  administrators,  as  required  by  the  statute,  or  they 
should  waive  service,  he  withdrew  his  claim  and  dismissed  his 
proceeding,  and  thereupon  filed  this  bill. 

On  a  hearing  in  the  court  below,  the  relief  was  granted,  and 
although  the  administrators  had  made  a  final  settlement,  and 
been  discharged  from  further  administration,  the  court  found 
that  there  was  due  to  complainant  the  sum  of  $1982.46,  and 
that  the  administrators  proceed  at  once  to  administer  the  assets 
remaining  in  their  hands  as  such,  and  pay  off  and  discharge 
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complainant's  debt,  with  interest  thereon  to  that  date  at  the 
rate  of  six  per  cent,  in  due  course  of  administration,  so  far  as 
assets  remained  in  their  hands  unadministered,  and  should  be 
sufficient;  that  should  the  administrators  neglect  to  proceed 
according  to  the  decree,  upon  affidavit  filed  they  should  be 
attached,  etc.  The  decree  further  found  that  the  heirs  of 
Franklin  S.  Casey  were  liable  to  pay  the  claim  after  deduct- 
ing any  sum  that  should  be  paid  out  of  the  assets  of  the  estate, 
and  that  they  should  pay  the  same  pro  rata,  with  six  per  cent 
interest,  and  in  default  thereof  that  execution  issue  against 
any  of  the  heirs  who  should  make  a  default,  for  their  pro  rata 
share. 

Osborn,  one  of  the  administrators,  was  not  made  a  party  to 
the  bill,  and  there  was  manifest  error  in  rendering  a  decree 
against  him,  and  decreeing  him  to  be  in  contempt,  and  to  be 
attached  in  case  he  failed  to  carry  out  the  decree.  This  seems 
so  plain  and  elementary  that  the  citation  of  authority  is  un- 
necessary. 

Again,  the  estate  had  been  finally  settled,  and  the  presump- 
tion must  be,  that  the  administrators  had  paid  out  all  of  the 
assets  in  their  hands — otherwise  there  could  be  no  final  settle- 
ment. The  presumption,  then,  being  that  they  had  paid  out 
all  assets  on  claims  against  the  estate,  and  to  the  distributees, 
until  overcome  by  evidence,  we  must  conclude  they  had  no 
assets  in  their  hands  to  administer,  and  the  court  does  not 
find  that  there  were  assets  remaining  to  be  administered. 

But  the  main  question  in  the  case  is,  whether  chancery  will 
take  jurisdiction  to  allow  the  claim,  for  that  is  the  effect  of  the 
relief  sought.  The  statute  has  prescribed  a  simple,  expeditious 
and  inexpensive  mode  of  presenting  and  allowing  claims 
against  estates  in  the  probate  court.  The  remedy  thus  given 
to  creditors  of  estates  is  ample  and  complete  in  all  ordinary 
cases.  Here  was  a  simple  legal  claim,  a  debt  due  by  note, 
and  susceptible  of  proof,  and  free  from  all  equitable  com- 
plications. If  equity  may  take  jurisdiction  to  hear  proof 
and  allow  such  a  claim,  then  it  is  difficult  to  conceive  a 
32—92  III. 


498  Hales  et  al.  v.  Holland.  [June  T. 

Opinion  of  the  Court. 

claim  so  purely  legal, in  its  nature  that  a  bill  might  not  be 
maintained  to  establish  it,  and  to  control  its  administra- 
tion. It  never  could  have  been  intended  by  the  General 
Assembly  that  every  person  having  a  note,  account  or  other 
legal  demand  should  have  the  right  to  resort  to  the  expensive 
course  of  filing  a  bill  for  the  simple  purpose  of  probating  the 
claim,  and  if  one  such  claim  may  be  thus  probated,  all  may, 
and  estates  consumed  in  the  payment  of  costs  of  litigation. 
To  so  hold  would  be  to  defeat  the  statute  prescribing  the 
mode  of  settling  estates,  and  to  render  the  probate  court  use- 
less, and  substitute  a  different  mode  of  adjusting  estates  from 
that  established  and  required  by  the  General  Assembly.  See 
Blanehard  v.  Williamson,  70  111.  647. 

It  is  true  that  there  may  be  isolated  cases  where  a  claim 
against  an  estate  is  equitable,  or  is  so  entangled  that  a  court 
of  law  is  unable  to  investigate  and  establish  it  for  allowance 
against  the  estate,  and  the  intervention  of  chancery  may 
become  necessary  for  the  adjustment  of  such  claims.  But 
such  cases  are  rare  and  of  an  extraordinary  character. 

In  the  allowance  of  claims  the  probate  court  is  invested 
with  a  large  and  comprehensive  jurisdiction.  It  may  exercise 
large  equity  powers  in  adjusting  claims  and  settling  estates. 
Possessing  these  powers,  it  rarely  becomes  necessary  that  a 
resort  should  be  had  to  equity.  In  this  case  the  powers  and 
jurisdiction  of  the  probate  court  were  ample  for  the  adjustment 
of  this  claim,  as  it  depended  entirely  on  the  simplest  rules  of 
common  law  jurisprudence.  It  involved  nothing  in  its  adjust- 
ment that  was  intricate  or  in  the  least  degree  difficult,  to  say 
nothing  of  a  want  of  equitable  interference. 

It  surely  will  not  be  contended  that  any  creditor  may  file 
a  bill  on  a  purely  legal  demand  against  an  estate  for  allowance 
and  administration,  and  thus  remove  the  settlement  of  the 
entire  estate  from  the  probate  court,  where  the  statute  has 
placed  it.  To  administer  the  assets  of  the  estate  for  the 
satisfaction  of  one  claim  would  necessitate  the  settlement  of 
the  entire  estate.      To  order  its  payment  would  require  an 
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investigation  of  the  condition  of  the  estate,  the  claims 
allowed  and  preferred  against  it,  and  the  situation  and  condi- 
tion of  the  assets  and  the  accounts  of  the  executor  or  adminis- 
trator. The  chancellor  surely  has  no  such  power,  and  until 
required  by  legislative  enactment  it  can  not  be  sanctioned. 

In  this  case  the  claim  was  filed  with  the  clerk  but  a  year 
after  the  time  fixed  for  the  adjustment  of  claims  against  the 
estate.  With  it  was  filed  an  affidavit  of  the  destruction  of  the 
note.  There  was,  however,  no  notice  of  any  kind  of  the  pre- 
sentation of  the  claim  given  to  the  administrators,  as  the 
statute  requires,  nor  did  they  appear  and  waive  service,  or 
otherwise  dispense  with  notice. 

The  61st  section  of  chapter  3  of  the  Revised  Statutes  of 
1874,  p.  115,  provides  that  any  person  having  a  claim  against 
an  estate,  and  failing  to  present  it  for  allowance  at  the  time 
fixed  by  the  executor  or  administrator  for  the  adjustment  of 
claims,  may  afterwards  file  the  same  with  the  clerk  of  the 
court,  who  shall  thereupon  issue  a  summons,  unless  the  exe- 
cutor or  administrator  shall  waive  the  issuing  of  process  to 
him  or  them,  requiring  them  to  appear  and  defend  such  claim 
at  a  term  of  court  therein  specified,  which  summons,  when 
served,  shall  be  sufficient  notice  of  the  presentation  of  the 
claim.  This  provision,  substantially  as  found  in  this  section, 
has  been  in  force  since  1859,  and  governs  the  allowance  of 
such  claims  when  not  presented  at  the  time  designated  by  the 
executor  or  administrator  for  the  allowance  of  claims. 

There  is  no  pretence  that  there  was  ever  any  summons  issued 
in  this  case,  or  that  appearance  was  entered  and  service  waived 
by  the  administrators.  The  probate  court,  therefore,  never 
acquired  jurisdiction  of  the  persons  of  the  administrators, 
and  hence  was  powerless  to  allow  the  claim.  Any  order  the 
court  may  have  made  therefor  would  be  without  jurisdiction 
of  the  person  of  the  administrators,  and  being  without  juris- 
diction, it  did  not,  nor  could  it,  bind  them  or  the  heirs,  cred- 
itors or  distributees  of  the  estate.  Such  an  order  was  simply 
void,  and  bound  no  one,  and  could  be  attacked  in  a  collateral 
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proceeding  as  effectually  as  it  might  be  directly.  It  then  fol- 
lows, as  the  order  reciting  the  allowance  of  the  claim  on  the 
record  of  the  probate  court  was  void,  it  in  nowise  matters 
whether  it  was  entered  by  the  clerk  under  the  direction  of  the 
judge,  or  without  such  direction,  or  whether  or  not  it  was 
subsequently  canceled,  as  it  was  a  nullity,  and  bound  no  one 
in  any  event.  It  then  follows  that  there  was  no  valid  or  bind- 
ing order  to  be  restored  under  the  bill  in  equity,  even  if  that 
court  could  have  taken  jurisdiction  in  a  case  where  a  binding 
order  could  have  been  restored. 

After  the  claim  was  filed,  had  complainant  sued  out  sum- 
mons, had  it  served,  and  proved  his  claim  within  two  years 
after  granting  of  letters,  he  would  have  been  entitled  to  par- 
ticipate in  the  inventoried  assets  of  the  estate.  Having  failed 
to  do  so,  he  must,  to  have  payment  of  his  claim,  proceed 
under  and  conform  to  the  7th  clause  of  the  70th  section  of 
chapter  3  of  the  Revised  Statutes  of  1874.  To  obtain  satis- 
faction he  must  have  his  claim  allowed  in  the  probate  court, 
and  seek  payment  from  uninventoried  assets. 

We  are  not  called  on  to  determine  whether  complainant 
may  still  have  his  claim  probated  although  the  administrators 
have  settled  their  accounts  and  been  discharged  from  further 
administration;  nor  do  we  express  any  opinion  whether  a  new 
administration  can  be  or  is  necessary  to  be  raised  in  this  case, 
as  these  questions  do  not  arise  on  this  record. 

The  complainant,  as  we  have  seen,  had  a  complete  remedy 

at  law,  and  no  equitable  grounds   appearing  to  take  the  case 

out  of  the  jurisdiction  of  the  probate  court,  the  decree  of  the 

court  below  must  be  reversed. 

Decree  reversed. 
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Marshall  M.  Pool  et  al. 

v. 

Mary  P.  Docker  et  al. 

1.  Cross-errors — in  chancery — whether  necessary.  Where  neither  party  to 
a  suit  in  chancery  challenges  the  finding  of  the  court  below  as  to  any  ground 
of  relief  in  the  case,  it  will  be  understood  they  do  not  desire  to  litigate  that 
question  further; — and  while  it  may  be  that  in  chancery  cases  it  is  not  neces- 
sary, in  order  to  bring  the  whole  case  before  the  court,  that  cross-errors 
should  be  assigned,  yet  where  the  appellee  does  not  challenge,  in  some  appro- 
priate mode,  a  finding  against  him  as  to  matters  of  relief,  it  will  be  taken 
that  he  acquiesces  as  to  any  other  final  decision. 

2.  Chancery  jurisdiction — mistake.  Corrections  of  mistakes  in  any 
transaction  is  a  principal  head  of  equity  jurisdiction. 

3.  So,  where  the  heirs  of  a  deceased  person  had  agreed  to  make  distribu- 
tion of  the  estate  equally  among  them,  thereby  changing  the  mode  of  division 
as  prescribed  in  the  will  of  the  ancestor,  and  in  making  the  distribution  as 
thus  agreed  upon  it  was  alleged  a  mistake  had  been  made  in  computing  the 
amount  to  which  certain  of  the  distributees  was  entitled,  it  is  within  the  juris- 
diction of  a  court  of  chancery  to  inquire  whether  a  mistake  has  intervened, 
and  if  so,  to  grant  the  proper  relief. 

4.  Same — as  to  trusts.  A  party  who  was  seized  of  property,  real  and  per- 
sonal, devised  the  larger  part  of  his  estate  to  a  portion  of  his  children.  Upon 
the  death  of  the  testator  his  children  agreed  among  themselves  that  the  estate 
should  be  divided  equally.  In  order  to  accomplish  such  equal  distribution  it 
was  agreed  that  the  real  estate  should,  after  a  time  fixed,  be  sold;  but  in  the 
meantime  those  holding  the  legal  title  under  the  will  should  account  to  the 
others  for  a  certain  proportion  of  the  rents  and  profits.  This  was  held  to  con- 
stitute those  who  thus  held  the  title  to  the  lands,  trustees,  in  part,  for  the 
benefit  of  the  other  heirs,  and  a  court  of  chancery  could  take  hold  of  the 
trust,  for  a  discovery  and  to  compel  an  account  to  be  taken  of  the  rents  and 
profits. 

5.  Same — will  be  retained  for  all  purposes.  Where  a  court  of  chancery  has 
once  properly  obtained  jurisdiction  for  any  cause,  it  will  retain  that  jurisdic- 
tion to  do  justice  between  the  parties,  although  that  may  require  matters  to  be 
passed  upon  which,  alone,  would  not  be  cognizable  in  a  court  of  equity. 

6.  Consideration — adjustment  of  controversy.  The  adjustment  of  a  contro- 
versy honestly  inaugurated,  in  respect  to  property  interests,  is  a  sufficient 
consideration  to  support  an  agreement  in  respect  to  the  subject  matter  of  such 
controversy. 
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7.  So,  where  a  testator  devised  the  larger  portion  of  his  estate  to  a  part  of 
his  children,  leaving  to  the  others  but  a  small  portion,  and  the  latter  filed  a 
bill  in  chancery  to  set  aside  the  will  in  order  to  compel  an  equal  distribution 
of  the  property,  an  agreement  between  all  the  heirs,  pending  the  litigation,  for 
an  equal  distribution  of  the  estate,  and  in  adjustment  of  the  controversy  in 
respect  to  the  will,  was  held  to  be  based  upon  a  sufficient  consideration. 

8.  Same — one  promise  a  consideration  for  another.  And  further,  in  the  settle- 
ment of  the  controversy  among  the  heirs,  the  widow  of  the  testator  yielded 
up  all  her  claims  upon  the  estate  upon  an  agreement  on  the  part  of  all  the 
children  to  .pay  to  her  a  certain  sum  at  stated  periods  during  her  life,  and  this 
promise  on  the  part  of  those  of  the  children  to  whom  but  a  small  part  of  the 
estate  had  been  given  by  the  will,  was  a  sufficient  consideration  for  the  agree- 
ment by  those  to  whom  was  devised  the  larger  portion  of  the  property,  to 
make  an  equal  division. 

9.  Construction  of  contract — as  to  amount  upon  which  interest  should  be  paid 
— in  adjusting  division  of  estate.  The  owner  of  an  estate  consisting  of  lands, 
bank  stock  and  other  personal  property,  devised  the  same  to  his  four  children, 
but  in  unequal  proportions.  The  bank  stock,  which  comprised  a  very  consid- 
erable part  of  the  estate,  together  with  the  greater  part  of  his  real  estate,  he 
gave  to  two  of  his  children.  To  the  other  two  he  gave  only  a  small  part  of  the 
lands.  This  mode  of  distribution  not  being  satisfactory  to  these  last  mentioned 
devisees,  an  agreement  #vas  entered  into  between  the  four  children,  providing 
for  an  "  equal  division,  as  near  as  might  be,  of  the  entire  estate,  real  and  per- 
sonal." It  was  provided  in  this  agreement  that  the  two  children  to  whom  the 
will  gave  the  bank  stock  should  retain  a  majority  interest  therein,  giving  the 
smaller  portion  to  the  other  two,  the  entire  value  of  the  lands  taken  by  these 
two  last  mentioned  under  the  will  to  be  charged  to  them  by  way  of  equalizing 
their  interest  with  that  of  the  other  two  in  the  bank  stock,  and  then,  in  order 
to  fully  equalize  the  interests  in  the  bank  stock,  the  deficiency  in  respect  thereto 
should  be  made  up  to  those  who  were  to  have  the  smaller  portion  of  it  out  of 
proceeds  of  sales  of  real  estate,  and  until  such  sales  should  be  made,  those  hold- 
ing the  majority  interest  in  the  bank  stock  were  to  account  to  the  others  for 
one-half  the  rents  and  profits  of  the  lands. 

By  a  second  agreement  between  the  parties  it  was  provided,  as  being  to  the 
interest  of  all  concerned,  that  the  proposed  sales  of  the  real  estate  should  be 
postponed  for  a  specified  time,  and  that  in  the  meantime  the  parties  holding 
an  excess  of  the  bank  stock,  after  deducting  the  value  of  the  lands  taken  by  the 
other  two  under  the  will,  should  pay  interest  thereon  at  a  stipulated  rate.  This 
second  agreement  also  provided  that,  as  the  "entire  value"  of  these  last  named 
lands  was  for  the  "present  to  be  deducted"  from  the  excess  of  the  value  of  the 
bank  stock,  in  case  of  failure  in  the  title  to  any  portion  of  such  lands,  the  esti- 
mated value  of  the  lands  which  might  thus  be  lost  should  be  refunded  to  the 
devisees  of  them  by  the  holders  of  the  excess  of  the  bank  stock,  with  interest. 


1879.]  Pool  et  al.  v.  Docker  et  al  503 

Opinion  of  the  Court. 

The  second  agreement  also  discontinued   the  liability  for  accruing  rents  and 
profits  as  provided  in  the  first  agreement. 

In  giving  a  construction  to  these  contracts  in  respect  to  the  portion  of  the 
excess  of  the  bank  stock  which  should  bear  interest  under  the  second  agree- 
ment, it  was  held,  that  interest  should  be  computed  only  upon  such  portion  as 
might  remain  after  deducting  from  the  whole  amount  of  the  excess  the  entire 
value  of  all  the  lands  given  by  the  will  to  the  two  children  who  were  to  have 
the  smaller  portion  of  the  bank  stock. 

Appeal  from  the  Appellate  Court  of  the  Fourth  District. 

Mr.  Samuel  S.  Marshall,  Mr.  R.  W.  Townshend,  Mr. 
T.  M.  Eckley,  and  Messrs.  Crebs  &  Conger,  for  the  appel- 
lants. 

Mr.  A.  D.  Duff,  and  Mr.  Carl  Koedel,  for  the  appellees. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Concerning  the  material  facts  of  this  case  there  is  no  dis- 
agreement between  the  parties.  Orval  Pool  died  June  30, 
1871,  leaving  him  surviving  Madeline  Pool,  his  widow,  and 
Mary  Pool  Docker,  Marshall  M.  Pool,  Ellen  Pool  Peeples, 
and  Augusta  M.  Pool  Townshend,  his  children  and  only  heirs 
at  law.  The  estate  left  by  decedent  was  quite  large,  and  con- 
sisted of  lands,  bank  stock  and  other  personal  property.  By 
the  terms  of  his  will  the  testator  gave  the  largest  portion  of 
his  estate  to  his  two  children  Marshall  and  Augusta,  but 
made  some  provision  for  his  wife  and  his  other  daughters. 
Madeline  Pool,  his  widow,  renounced  the  provisions  of  the 
will  in  her  behalf,  and  elected  to  take  her  interest  in  the  estate 
under  the  statute. 

Even  before  the  will  was  opened  for  probate  it  was  under- 
stood what  disposition  had  been  made  of  the  estate,  and 
Mary  and  Ellen  were  dissatisfied  with  its  provisions.  "What 
efforts  may  have  been  made  before  the  will  was  probated  to 
secure  an  agreement  for  an  equal  division  of  the  estate  be- 
tween the  heirs  is  a  matter  of  no  consequence.  The  will  was 
duly  probated  without  objections  from  any  one,  so  far  as  the 
record  discloses.     There  is  some  testimony  that  Marshall  and 
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Augusta  tendered  to  their  sisters  an  equal  share  with  them  in 
the  estate  of  their  father,  with  a  limitation  of  a  life  estate  in 
them,  and  the  remainder  to  their  heirs,  but  if  such  a  proposi- 
tion was  made  it  was  not  accepted. 

Soon  after  it  was  admitted  to  probate,  a  bill  was  filed  by 
Mary  and  Ellen  to  contest  the  will  and  have  it  set  aside. 
Pending  that  suit  an  understanding  was  reached  between  the 
parties  as  to  how  the  estate  should  be  divided.  Thereupon 
the  suit  to  contest  the  will  was  dismissed  at  the  costs  of  com- 
plainants, and,  as  recited  in  the  record,  it  was  by  "  agreement 
of  all  the  parties "  thereto.  There  is  some  conflict  in  the 
evidence  as  to  whether  defendants  made  any  agreement  as  to 
the  dismissal  of  the  suit,  but  on  that  question  it  will  not  be 
necessary  to  express  a  definite  opinion.  The  suit  was  dis- 
missed, whether  by  agreement  of  parties  or  not,  at  the  costs 
of  complainants,  so  as  to  bar  another  bill  for  the  same  cause, 
and  on  the  same  day  the  first  agreement  between  the  parties 
as  to  the  division  of  the  estate  was  signed.  Under  that  agree- 
ment, "equal  division,  as  near  as  may  be,  of  the  entire  estate, 
real  and  personal,"  of  which  the  testator  died  seized,  was  to 
be  made  between  the  four  heirs  named. 

In  consideration  of  certain  provisions  made  for  her,  and 
the  payment  of  a  certain  sum  semi-annually  by  each  of  her 
children  for  her  maintenance,  Madeline  Pool  joined  in  the 
execution  of  that  agreement,  and  released  her  dower  in  the 
lands  of  the  estate  and  all  her  interest  in  the  personalty,  for 
the  benefit  of  the  heirs. 

On  the  19th  of  November,  1872,  another  agreement  was 
entered  into  by  the  parties,  in  the  first  article  of  which  it  is 
recited  it  is  made  for  the  express  purpose  of  carrying  into 
effect  the  former  agreement,  bearing  date  November  2,  1871, 
between  the  same  parties,  and  is  not  intended  and  is  not  to 
be  construed  as  conflicting  with  the  last  mentioned  agree- 
ment. 

Among  the  assets  of  the  estate  there  were  seventeen  hun- 
dred and  ten  shares  of  stock  in  the  "Gallatin  National  Bank." 
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Under  the  first  agreement  for  the  division  of  the  estate,  it 
was  provided  that  Marshall  and  Augusta  should  retain  thir- 
teen hundred  and  ten  shares,  and  Mary  and  Ellen  should 
have  four  hundred  shares.  It  was  then  provided  that  the 
trustee  to  be  appointed  under  that  agreement  should  sell  and 
convert  into  money,  so  soon  as  it  could  conveniently  be  done 
without  sacrifice,  so  much  real  estate  as  might  be  necessary  to 
equalize  the  interest  of  Mary  and  Ellen  with  the  interest  of 
Marshall  and  Augusta  in  the  shares  of  bank  stock, — which 
sum,  when  so  raised,  was  to  be  invested  by  the  trustee  as  pro- 
vided therein,  and  subject  to  the  limitation  therein  contained. 

Under  the  will  of  the  testator,  Mary  and  Ellen  took  certain 
real  estate,  and  by  one  clause  of  the  first  agreement  a  com- 
mittee was  to  be  appointed  to  ascertain  the  value  of  such  real 
estate,  and  when  so  ascertained  it  was  expressly  agreed  the 
amount  should  be  charged  to  them,  by  way  of  equalizing 
their  interest  with  that  of  Marshall  and  Augusta  in  the  shares 
of  bank  stock  before  mentioned.  That  was  done,  and  the 
value  of  the  real  estate  devised  to  Mary  and  Ellen  fixed  by 
an  appraisement  made  by  the  committee  selected. 

It  appears,  from  the  recitals  in  the  second  article  of  the 
agreement  of  November,  1872,  that,  in  the  opinion  of  the 
parties  thereto,  a  postponement  of  the  sale  of  the  lands  by  the 
trustee,  as  provided  in  the  former  agreement,  would  subserve 
the  best  interests  of  all  persons  having  rights  in  such  lands, — 
and  thereupon  it  was  agreed  there  should  be  no  public  sale 
of  such  lands  for  a  period  of  one  year,  without  the  written 
consent  of  all  the  parties  interested.  It  was  then  agreed,  as 
in  the  tenth  article  of  the  second  agreement,  that  the  parties 
having  an  excess  of  the  bank  stock,  after  deducting  the  value 
of  the  lands  devised  to  Mary  and  Ellen,  should  pay  to  the 
trustee,  for  their  use,  semi-annual  interest  thereon  at  the 
rate  of  six  per  cent.  It  was  also  provided  in  the  eleventh 
article  of  the  same  agreement,  that,  inasmuch  as  it  was  ap- 
prehended the  title  to  some  of  the  lands  devised  respectively 
to  Mary  and  Ellen  might  fail,  and  as  the  "entire  value"  of 
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the  lands  supposed  to  have  passed  under  the  will  to  them  was 
for  the  "present  to  be  deducted"  from  the  excess  of  the  esti- 
mated value  of  the  bank  stock,  it  was  agreed  that  Marshall 
and  Augusta  should  refund  to  the  trustee  for  the  cestuis  que 
trust  the  estimated  value  of  all  such  lauds  to  which  the  tes- 
tator did  not  have  title,  or  which  has  not  become  good  since 
his  death,  with  interest. 

By  a  clause  of  the  first  agreement  it  was  provided,  that 
until  the  lands  the  trustee  was  directed  to  sell  to  equalize  the 
interest  of  Mary  and  Ellen  in  the  bank  stock  should  be  con- 
verted into  money  for  that  purpose,  it  Avas  made  the  duty  of 
Marshall  and  Augusta  to  pay  over  to  the  trustee  one-half  of 
the  net  rents  and  profits  of  such  real  estate,  for  the  use  of 
Mary  and  Ellen;  and  by  the  eighth  article  of  the  second 
agreement  they  were  not  to  be  held  liable  for  any  rents  that 
had  hitherto  accrued,  except  such  as  had  actually  been  re- 
ceived by  them,  but  thereafter  they  were  to  be  liable  for  such 
rents  as  they  received  or  might  receive  by  the  exercise  of  rea- 
sonable diligence. 

As  expressed  in  the  tenth  article  of  the  agreement  of 
November,  1872,  the  value  of  the  shares  of  bank  stock  was 
fixed  at  $111.  The  total  value  of  the  1710  shares  would 
be  $189,810.  An  equal  division  would  give  Mary  and  Ellen 
$94,905  and  Marshall  and  Augusta  the  same  amount.  It  is 
conceded  that  Mary  and  Ellen  received  of  the  bank  stock 
$44,400,  which,  deducted  from  the  $94,905,  leaves  $50,505; 
and  after  deducting  from  the  latter  sum,  as  was  done,  the 
value  of  the  real  estate  devised  to  Mary  and  Ellen, — $9,041.33, 
— there  remained  $41,463.67,  which  was  to  be  made  up  to 
Mary  and  Ellen  out  of  the  sales  of  lands,  and  upon  which  it 
is  admitted  Marshall  and  Augusta  paid  interest  under  the 
latter  agreement  up  to  the  date  of  the  filing  of  the  bill  in  this 
case. 

The  amended  bill,  on  which  the  cause  was  heard,  recited 
the  principal  facts  of  which  mention  has  been  made,  and 
charges  that   the  agreement  of  November  2,  1871,  to  make 
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equal  division  of  the  estate  of  the  testator  among  the  heirs, 
notwithstanding  the  will,  was  entered  into  in  consideration 
the  suit  commenced  to  contest  the  will  should  be  dismissed, 
and  that  complainants  would  accept  the  terms  proposed  by  the 
principal  beneficiaries  under  the  will  and  which  had  been  ver- 
bally agreed  upon,  and  that,  for  the  purpose  of  carrying  into 
effect  the  first  agreement,  the  one  dated  the  19th  of  November, 
1872,  was  executed  by  the  parties  interested  in  the  estate. 

The  relief  sought  under  the  bill  is,  first,  for  compensation 
for  lands  devised  to  complainants  to  which  the  title  has  failed, 
or  rather  to  which  there  was  a  total  want  of  title  in  the  testa- 
tor; second,  for  an  account  of  rents  alleged  to  be  in  the  hands 
of  Marshall  and  Augusta,  received  from  the  lands  of  the  estate 
and  not  accounted  for,  as  required  by  the  agreement  to  divide 
the  estate  equally;  and,  third,  to  correct  the  amount  upon 
which  defendants  should  pay  interest  to  equalize  the  excess  on 
the  shares  of  bank  stock  between  the  parties,  alleging  it  was 
erroneously  assumed  by  defendants  that  the  sum  was  $41,463.67, 
whereas  it  should  have  been  $45,984.33,  and  charges  it  was 
upon  the  latter  sum  that  defendants  should  have  paid  interest 
from  the  2d  day  of  November,  1871,  instead  of  the  former; 
asks  to  have  the  mistake  in  the  computation  in  regard  to  the 
bank  stock  corrected,  and  fixed  at  the  true  amount,  and  that 
an  account  be  taken  of  the  unpaid  interest. 

The  answers  of  defendants  are  not  under  oath,  but  they 
make  an  issue  on  every  material  allegation  of  the  bill. 

On  final  hearing  the  court  found  that  the  original  agreement 
between  the  parties  was  supported  by  a  sufficient  consideration; 
that  there  was  nothing  due  from  defendants  to  the  trustee  for 
the  cestuis  que  trust  on  account  of  rent;  that  there  was  due 
from  defendants  on  account  of  the  failure  of  title  to  lauds 
devised  to  Mary  Pool  Docker,  $80  and  interest,  making  a 
total  sum  of  $109.64,  and  that,  under  the  agreement  to  divide 
the  bank  stock  and  equalize  the  excess,  defendants  became 
indebted  to  the  trustee  in  the  sum  of  $45,984.33;  that  the 
computation  of  the  parties  which  ascertained  such  indebted- 
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ness  to  be  $41,463.67,  was  erroneous,  and  that  the  interest 
due  on  the  corrected  amount  was  $1521.95.  The  decree 
orders  defendants  to  pay  the  sums  so  found  to  the  trustee  for 
complainants,  with  costs  of  suit.  The  case  is  brought  to  this 
court  on  the  appeal  of  defendants. 

As  to  the  finding  of  the  amount  due  from  defendants  on 
account  of  the  failure  of  the  title  to  lands  devised  to  Mary  P. 
Docker,  it  is  said  the  decree  is  erroneous,  because  it  gives  to 
both  the  real  complainants  the  benefit  of  the  amount  found 
to  be  due,  instead  of  Mrs.  Docker  alone.  The  objection  is 
based  on  a  misapprehension  of  the  effect  of  the  decree.  Pay- 
ment is  to  be  made  to  the  trustee,  and  it  is  for  him  to  make 
the  proper  application.  Whether  the  amount  found  should 
have  been  the  entire  value  of  the  lands  to  which  there  was  no 
title,  or  only  one-half,  we  need  express  no  opinion.  As  the 
court  only  found  one-half  the  value  of  the  land,  it  is  not  a 
matter  that  affects  defendants,  and  complainants  do  not  com- 
plain of  the  decree  in  that  regard. 

In  respect  to  the  finding  of  the  court  that  there  is  nothing 
due  from  defendants  on  account  of  rents  received  from  the 
lands  of  the  estate,  complainants  have  assigned  no  cross-errors, 
but  it  is  insisted  that,  without  any  cross-errors,  complainants 
may  have  that  question  reconsidered  in  this  court.  Such  is 
not  the  practice.  When  neither  party  challenges  the  finding 
of  the  court  as  to  any  ground  of  relief  in  the  case,  it  will  be 
understood  they  do  not  desire  to  litigate  that  question  further. 
It  was  said  in  Carte?'  v.  Moses,  40  111.  55,  in  chancery  cases  it 
is  not  necessary,  in  order  to  bring  the  whole  case  before  the 
court,  that  cross-errors  should  be  assigned.  That  may  be; 
but  where  a  party  does  not  challenge,  in  some  appropriate 
mode,  a  finding  against  him  as  to  matters  of  relief,  it  will  be 
taken  that  he  acquiesces  as  to  any  other  final  decision.  There 
can,  therefore,  be  no  reason  why  the  decree,  so  far  as  the  sum 
found  due  on  account  of  failure  of  title  to  lands  devised,  and  that 
nothing  was  due  from  defendants  on  account  of  rents  received 
from  lands  belonging  to  the  estate,  should  not  be  affirmed. 
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In  regard  to  the  question  made,  that  equity  has  no  jurisdic- 
tion to  hear  the  cause,  it  may  be  said  there  are  certainly  two 
well  known  heads  of  equity  jurisdiction  to  which  the  jurisdic- 
tion of  the  court  in  the  case  at  bar  may  be  referred, — first, 
mistake,  and  second,  trust  estate.  Both  elements  are  found  in 
the  present  bill.  It  is  sought,  and  that  is  the  principal  relief 
asked,  that  the  mistake  in  the  computation  made  by  the  par- 
ties in  1872,  by  which  it  was  ascertained  the  excess  of  the 
bank  stock  was  only  $41,463.67,  be  corrected,  and  that  when 
the  true  amount  should  be  ascertained,  defendants  be  decreed 
to  pay  interest  on  such  sum.  Corrections  of  mistakes  in  any 
transactions  is  a  principal  head  of  equity  jurisdiction,  and  in 
this  view  the  case  at  bar  comes  within  the  jurisdiction  of  a 
court  of  chancery. 

Again,  the  title  to  the  real  estate  of  the  testator  to  be  divi- 
ded under  the  agreement,  was  in  defendants,  in  trust,  in  part, 
for  the  benefit  of  the  real  complainants,  and  defendants  were 
obligated  to  account  to  their  trustee  for  one-half  the  rents. 
It  was  the  appropriate  office  of  a  bill  in  chancery  to  discover 
and  compel  an  account  of  the  rents  to  be  taken.  It  is  a 
familiar  principle,  that,  when  a  court  of  equity  has  once  ob- 
tained jurisdiction  for  any  cause,  it  will  retain  that  jurisdic- 
tion to  do  justice  between  the  parties,  although  matters  may 
be  passed  upon  that,  alone,  would  not  be  cognizable  in  a  court 
of  equity.  % 

It  may  be  assumed  the  first  agreement  as  to  the  division  of 
the  estate  between  the  heirs  is  executory/as  it  certainly  is,  in 
many  of  its  provisions,  but  is  it  not  founded  on  a  valid  con- 
sideration ?  As  respects  the  events  that  led  to  the  making  of 
the  agreement,  the  evidence  is  conflicting,  but  it  is  clear  from 
the  acts  of  the  parties,  about  which  there  can  be  no  contro- 
versy, the  suit  to  set  aside  the  will  of  the  common  ancestor 
never  would  have  been  abandoned  and  dismissed,  had  it  not 
been  for  the  making  of  the  agreement  for  an  equal  division 
of  the  estate. 

Before  the  will  was  opened,  the  parties  understood  to  have 
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been  cut  off  from  any  substantial  participation  in  the  estate 
began  efforts  to  secure  an  equal  interest  in  the  estate  with  the 
other  heirs  more  favored.  At  the  next  term  of  the  circuit 
court  after  the  will  was  admitted  to  probate,  a  bill  was  filed 
to  contest  it,  and  have  it  set  aside.  Counsel  were  employed, 
and  every  preparation  made  for  a  vigorous  prosecution.  It  is 
hardly  probable  the  effort  would  have  been  abandoned  at  the 
first  term  of  court,  except  upon  the  definite  understanding  the 
agreement  for  an  equal  division  of  the  estate  would  be  exe- 
cuted, as  it  was,  on  the  day  the  suit  was  dismissed.  There 
was  a  contest  between  the  parties,  and  the  indications  were  it 
would  be  an  earnest  one,  whether  the  will  was  valid,  and 
should  stand.  The  estate  involved  was  large,  and  it  was  in 
settlement  of  the  litigation  concerning  it  we  are  authorized, 
from  the  acts  of  the  parties,  to  believe  the  agreement  was 
signed,  and,  in  consequence,  all  further  effort  to  set  aside  the 
will  abandoned.  It  was  the  adjustment  of  a  controversy  as 
to  large  property  interests,  honestly  inaugurated,  and  that  has 
always  been  regarded  as  a  sufficient  consideration  to  support 
an  agreement.     Honeyman  v.  Jarvis,  79  III.  318. 

But,  aside  from  this  view,  complainants  took  upon  them- 
selves, in  consideration  of  the  execution  of  the  agreement,  an 
onerous  burden,  by  way  of  the  payment  of  a  large  sum  of 
money  semi-annually,  for  an  indefinite  period — to  continue 
during  the  natural  life  of  the  beneficiary.  The  undertaking, 
in  this  regard,  comes  within  the  principle  that  one  promise  is 
sufficient  consideration  for  another.  Cook  v.  Murphy,  70  111. 
96.  There  can  be  no  doubt  the  agreement  of  the  parties  as  to 
the  division  of  the  estate  is  founded  on  a  valid  consideration, 
and  all  the  parties  to  it  may  be  required  to  perform  it.  But 
these  are  minor  questions  in  the  case,  and  need  not  be  elabo- 
rately considered. 

The  real  contention  is  as  to  the  construction  of  the  agree- 
ment of  November  19, 1872,  as  to  the  sum  upon  which  defend- 
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ants  are  obligated  by  its  terms  to  pay  interest  to  equalize  the 
bank  stock  between  the  parties. 

Although  this  question  has  been  elaborately  argued,  when 
all  the  provisions  of  both  agreements  are  considered  it  does 
not  present  any  great  difficulty.  If  the  real  estate  devised  to 
Mary  and  Ellen,  and  the  bank  stock,  constituted  all  the  estate 
to  be  divided  equally  between  the  parties,  then  the  position 
taken  by  complainants,  and  the  computation  insisted  upon, 
would  no  doubt  be  correct.  But  there  is  other  estate  to  be 
divided,  and  that  is  ultimately  to  be  done  on  a  basis  of  an 
"equal  division,  as  near  as  may  be,  of  the  entire  estate,  real 
and  personal."  Such  division  of  the  estate  has  nothing  to  do 
with  the  rate  of  interest,  nor  upon  what  sum  defendants  shall 
pay  interest,  to  equalize  the  excess  of  bank  stock  between  the 
parties.  That  is  a  matter  of  contract.  Let  us,  therefore,  in- 
quire what  is  the  agreement  of  defendants  in  this  regard,  and 
what  is  their  undertaking?  In  the  agreement  of  November, 
1871,  there  is  nothing  said  as  to  interest  on  the  excess  one 
party  may  have  of  the  bank  stock.  The  number  of  shares 
each  were  to  have  was  definitely  agreed  upon,  and  the  trustee 
was  to  sell  and  convert  into  money  so  much  real  estate  as 
might  be  necessary  to  equalize  the  interests  of  Mary  and  Ellen 
with  Marshall  and  Augusta  in  the  bank  stock,  and  in  case  the 
proceeds  of  the  sales  of  the  lands  should  not  be  sufficient  to 
equalize  the  interests  of  the  parties,  Marshall  and  Augusta 
were  obligated  to  pay  the  deficit  in  money.  Afterwards,  when 
it  was  determined  it  was  for  the  best  interests  of  all  concerned 
that  the  sale  of  such  lands  should  be  postponed  for  a  time,  it 
was  then  agreed  that  defendants  should  pay  interest  on  the 
sum  necessary  to  equalize  the  bank  stock.  But  on  what  #n  "* 
That  is  to  be  determined  by  the  written  agreement  that  created 
the  obligation,  and  by  a  fair  construction  of  its  provisions  in 
the  light  of  the  circumstances  under  which  it  was  executed. 
The  agreement  is,  that,  "until  the  shares  of  said  bank  stock 
are  equalized  as  provided  for  in  said  original  agreement,  the 
parties  hereto  who  have  received  an  excess  of  said  bank  stock, 
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after  deducting  the  value  of  the  lands  willed  respectively  to 
Mary  *  *  *  and  Ellen,  *  *  *  as  provided  under 
said  original  agreement  so  to  be  equalized,  shall  respectively 
pay  semi-annually  to  said  trustee,  for  the  use  of  those  entitled 
thereto  under  said  original  agreement,  interest  at  the  rate  of 
six  per  cent  per  annum." 

The  interest  was  to  be  computed  from  the  2d  day  of  Novem- 
ber, 1871,  and  was  to  be  paid  until  the  bank  stock  was  equal- 
ized as  provided  in  the  original  agreement,  that  is,  from  the 
sales  of  real  estate.  The  contract  for  the  payment  of  interest 
was  certainly  a  favorable  one  for  complainants. 

Under  the  original  agreement  it  was  the  duty  of  defendants 
to  account  to  the  trustee  of  complainants  for  one-half  of  the 
rents  of  the  lands  of  the  estate  until  the  same  should  be  con- 
verted into  money  with  which  to  equalize  the  bank  stock,  and 
by  the  second  agreement  they  took  upon  themselves  the  bur- 
den of  paying  semi-annual  interest  on  the  excess  of  bank  stock 
in  their  hands.  Certainly  the  burden  ought  not  to  be  further 
increased  by  construction.  But  the  contract  was  fairly  and 
understandingly  entered  into,  and  by  its  terms  the  parties  are 
bound.  Construing  the  contract  even  strictly,  it  is  plain  it  is 
on  the  excess  of  such  stock  "  after  deducting  the  value"  of  the 
lands  devised  to  Mary  and  Ellen,  that  defendants  assumed  to 
pay  semi-annual  interest  until  the  same  should  be  equalized  as 
provided  in  the  original  agreement.  Construction  can  hardly 
make  this  paragraph  of  the  agreement  plainer  than  it  is,  but 
if  explanation  is  needed,  it  is  to  be  found  in  the  contract. 

In  the  next  article  of  the  agreement  it  is  provided,  that,  as 
the  "entire  value  of  the  lands"  supposed  to  have  been  devised 
to  Mary  and  Ellen  is  for  the  "  present  to  be  deducted  from 
the  estimated  value  of  the  bank  stock,"  defendants  obligated 
themselves  to  refund  and  pay  the  trustee  for  the  use  of  the 
cestuis  que  trust  the  estimated  value  of  the  lands  devised  to 
them  to  which  the  testator  did  have  title,  with  interest  at  six 
per  cent  per  annum,  to  be  computed  with  half  yearly  rests 
from  the  2d  day  of  November,  1871. 
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Again,  in  that  clause  of  the  original  agreement  which  pro- 
vides a  committee  shall  be  selected  to  determine  and  fix  the 
cash  value  of  the  lands  willed  to  Mary  and  Ellen,  it  is  ex- 
pressly declared,  the  amount,  when  so  ascertained,  shall  be 
charged  to  them  by  way  of  equalizing  their  interests  with  those 
of  Marshall  and  Augusta  in  the  bank  stock. 

It  will  also  be  observed  that  in  every  paragraph  of  either 
agreement  where  the  value  of  the  lands  devised  to  Mary  and 
Ellen  is  mentioned,  the  entire  value  is  to  be  deducted  from 
the  excess  of  the  bank  stock  in  equalizing  the  same  between 
the  heirs.  The  value  of  such  lands  is  to  be  treated  as  the 
equivalent  of  so  much  bank  stock  for  the  time  being.  Whether 
the  effect  would  be  to  divide  this  portion  of  the  estate  equally 
is  not  a  question  in  the  case,  and  the  vice  of  the  argument  for 
complainants  lies  in  the  assumption  these  items  of  the  estate 
must  be  divided  equally.  It  is  the  whole  estate,  and  not 
merely  these  portions,  that  must  be  divided  as  nearly  equal  as 
may  be.  Keeping  this  distinction  in  view  the  precise  question 
in  the  case  is  easy  of  solution,  viz :  on  what  sum  of  the  excess 
of  the  bank  stock  did  defendants  become  obligated  to  pay  in- 
terest? That  sum,  as  we  have  seen,  is  the  excess  after  deduct- 
ing the  entire  value  of  the  lands  devised  to  Mary  and  Ellen, 
and  nothing  more. 

There  are  equitable  considerations  that  give  sanction  to  this 
construction.  By  a  provision  of  the  original  agreement,  the 
deficit  of  the  amount  due  Mary  and  Ellen  on  account  of  bank 
stock  was  to  be  made  up  to  them  from  the  proceeds  of  sales 
of  real  estate,  and  until  the  shares  of  stock  were  so  equalized, 
it  was  made  the  duty  of  defendants  to  account  to  their  trustee 
for  one-half  of  the  net  profits  and  rents  of  the  lands  of  the 
estate  under  their  control.  It  does  not  appear  that  defendants 
had  the  use  of  the  lands  devised  to  Mary  and  Ellen,  nor  does 
it  appear  they  had  anything  to  do  with  them.  So  far  as  this 
record  discloses,  they  held  and  enjoyed  them  as  their  own 
lands,  receiving  the  rents  and  profits  if  any  were  realized. 
That  may  have  been  an  equivalent  for  the  interest  on  the 
33—92  III. 
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excess  of  bank  stock  that  would  otherwise  have  come  to  them, 
and  induced  the  making  of  the  contract  as  it  was.  But  be 
that  as  it  may,  nothing  can  be  clearer  than  the  proposition 
that  defendants  never  contracted  to  pay  interest  only  on  the 
deficit  of  complainants'  shares  of  bank  stock  that  remained 
after  deducting  the  value  of  the  real  estate  devised  to  them, 
and  there  is  no  warrant  for  enlarging  their  undertaking  by 
construction.  Should  we  adopt  the  construction  contended 
for,  it  would  impose  upon  defendants  the  burden  of  paying 
interest  on  a  large  sum  of  money  they  never  covenanted  to  pay, 
and  to  pay  which  they  are  under  no  legal  or  moral  obligation. 
That  portion  of  the  decree  that  finds  the  computation  of  the 
parties  in  1872,  which  ascertained  the  indebtedness  on  account 
of  the  bank  stock  to  be  only  $41,463.67,  to  be  erroneous, 
and  fixed  the  error  at  $4520.66,  and  allowed  the  sum  of 
$1521.25  for  interest  thereon  to  date  of  decree,  will  be  reversed, 
and  so  much  of  the  bill  as  asks  that  the  mistake  on  account 
of  error  in  the  bank  stock  computation  be  corrected  and  fixed 
at  a  sum  different  from  that  upon  which  defendants  had  been 
paying  interest,  will  be  dismissed.  The  decree  in  all  other 
respects  will  be  affirmed. 

Decree  reversed  in  part,  and  in  part  affirmed. 

Mr.  Justice  Mulkey  took  no  part  in  the  consideration  of 
this  case. 
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Robinson  Funk  et  al. 

v. 

William  W.  Eggleston  et  al. 

1.  Wills — whether  an  estate  in  fee  passes,  or  only  a  life  estate  with  power  of 
disposition.  A  will,  after  making  disposition  of  an  undivided  one-third  of  the 
estate  of  the  testator,  real  and  personal,  provided:  "It  is  my  will  and  desire 
that  the  remaining  two-thirds  of  my  real  and  personal  estate,  after  the  pay- 
ment of  my  debts  and  the  payment  of  the  legacy  hereinafter  named,  shall  go 
to  and  become  the  property  of  my  beloved  wife  during  her  life,  tvith  full  power 
and  authority  for  her  to  dispose  of  the  same  as  she  may  think  proper,  by  will 
or  otherwise,  before  her  death.  Therefore,  I  give  and  bequeath  to  my  said 
wife  said  two-thirds  of  my  estate,  subject  to  legacies,  as  follows:"  After 
specifying  the  legacies  the  will  continued:  "And  all  the  rest  of  the  said  two- 
thirds  of  my  said  estate,  so  given  to  my  said  wife  during  her  lifetime,  may  be 
disposed  of  as  she  may  think  proper."  The  will  then  directed  the  disposition 
to  be  made  of  such  portion  of  the  property  so  given  to  the  wife  as  might  remain 
undisposed  of  by  her  at  her  death,  and  provided  that  the  specific  "legacies 
above  named  are  to  be  paid  over  to  said  legatees  at  all  events,  as  their  respec- 
tive estate,  out  of  my  wife's  two-thirds  above  named."  It  was  held,  the  wife 
of  the  testator  did  not  take  the  lands  in  fee  under  the  will,  but  only  a  life 
estate  therein,  with  power  of  disposition  by  will  or  deed. 

2.  The  rule  is,  if  land  be  devised  to  a  person,  with  general  power  to  dispose 
of  the  same,  an  estate  in  fee  simple  passes.  Such  a  power  of  disposition 
amounts  to  an  absolute  gift  of  tbe  property.  But  if  it  be  devised  to  a  person 
for  life,  with  power  to  dispose  of  the  reversion,  an  estate  for  life  only  passes; 
and  if  the  devisee  dies  without  having  disposed  of  the  reversion,  it  goes  to  the 
heir  of  the  devisor.  The  creation  of  the  life  estate  controls  the  operation  of 
the  power,  and  prevents  it  from  enlarging  the  estate  to  a  fee.  Nothing  passes 
under  the  clause  conferring  the  power  until  the  power  itself  is  exercised. 

3.  Same — of  a  devise  subject,  to  legacies — whether  the  legacies  a  personal  charge 
upon  the  devisee,  or  a  charge  upon  the  estate — and  herein,  of  this  distinction  as  fixing 
the  character  of  the  estate  passed  by  the  devise.  In  regard  to  the  legacies  named 
in  the  will,  the  language  is  as  follows:  "It  is  my  will  and  desire  that  the 
remaining  two-thirds  of  my  real  and  personal  estate,  after  the  payment  of  my 
debts  and  the  payment  of  the  legacies  hereinafter  named,  shall  go  to  and  become  the 
property  of  my  wife  during  her  life."  "  I  give  and  bequeath  to  my  said  wife 
said  two-thirds  of  my  estate  subject  to  legacies."  "I  desire  that  she  shall  give  of 
said  estate,"  etc.;  and  "  The  $500  each,  and  the  $2000  legacies  above  named, 
are  to  be  paid  over  to  said  legatees  at  all  events,  as  their  respective  estate,  out 
of  my  wife's  two-thirds  above  named."     It  was  held   the  will  did  not.  operate  to 
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make  the  legacies  a  personal  charge  on  the  devisee,  but  they  were  expressly 
directed  to  be  paid  out  of  the  property  devised,  and  were  made  a  charge  thereon. 

4.  Where  an  estate  is  devised  subject  to  the  payment  of  legacies,  if  the 
legacies  are  made  a  personal  charge  on  the  devisee,  an  acceptance  of  the 
devise  operates  to  make  such  legacies  a  personal  charge  on  the  devisee,  and  he 
will  take  the  estate  devised  as  a  purchaser  and  in  fee,  but,  if  the  legacies  are 
charged  on  the  estate  devised,  the  devisee  does  not  take  as  a  purchaser,  but  as 
a  beneficial  devisee. 

5.  Same — of  a  devise  for  life  with  power  of  disposition  by  will — of  the  intention 
of  the  donee  of  the  power  to  execute  it.  Where  there  is  a  devise  for  life  with 
power  in  the  devisee  to  dispose  of  the  property  by  will  or  deed,  whether  a 
will  executed  by  the  donee  of  the  power  will  operate  as  an  appointment  under 
the  will  of  the  first  testator  must  depend  upon  the  fact  whether  the  former 
intended  thereby  to  act  under  the  power. 

6.  Same — of  the  rule  for  ascertaining  the  intention  of  the  donee  of  the  power. 
The  intention  of  the  donee  to  execute  being  the  essential  thing, — then  as  to  the 
mode  or  means  of  ascertaining  that  intention:  The  rule  to  be  deduced  from 
the  weight  of  English  authorities  is,  that  there  are  three  classes  of  cases  in 
which  it  is  demonstrated  to  an  absolute  moral  certainty  there  was  an  intention 
to  execute  the  power,  and  these  are,  where  there  is  a  reference  to  the  power, 
or  to  the  subject  or  property  covered  by  the  power,  or  where  the  instrument 
would  be  inoperative  without  the  aid  of  the  power, — and  that  there  can  be  no 
execution  of  a  power  by  a  testator,  unless  the  case  falls  within  one  of  these 
three  classes. 

7.  But  the  better  rule,  as  tending  more  generally  to  give  effect  to  the  real 
intention  of  the  donee  of  the  power,  is,  if  he  intends  to  execute,  and  the  mode 
be  in  other  respects  unexceptionable,  that  intention,  however  manifested, 
whether  directly  or  indirectly,  positively  or  by  just  implication,  will  make 
the  execution  valid  and  operative.  The  intention  to  execute  the  power  must 
be  apparent  and  clear,  so  that  the  transaction  shall  not  be  fairly  susceptible 
of  any  other  interpretation, — for  if  it  be  doubtful,  under  all  the  circumstances, 
then  that  doubt  will  prevent  it  from  being  deemed  an  execution  of  the  power; 
— but  it  is  not  necessary  that  the  intention  to  execute  the  power  should  appear 
by  express  terms  or  recitals  in  the  instrument.  It  is  enough  that  it  shall 
appear  by  words,  acts  or  deeds  demonstrating  the  intention.  And  this  is  the 
rule  adopted  by  this  court. 

8.  Same — application  of  the  rule  to  the  particular  case.  A  testator,  after 
having  disposed  of  an  undivided  one-third  of  his  estate,  real  and  personal, 
devised  the  remaining  two-thirds  to  his  wife,  subject  to  certain  specific  lega- 
cies, for  her  life,  with  power  of  absolute  disposition  by  will  or  deed.  After 
the  death  of  the  testator  the  donee  of  the  power  acquired  title  in  fee  to  the 
undivided  one-third  of  certain  of  the  lands  the  other  two-thirds  of  which  she 
had  taken   under  the   will   for  life   with   this   power   of  disposition.     Subse- 
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quently  to  acquiring  the  title  in  fee  to  the  one-third  as  mentioned,  the  donee 
of  the  power  made  her  will,  in  which,  after  making  several  specific  bequests, 
it  was  provided:  "All  and  singular  the  rest,  residue  and  remainder  of  my 
estate,  real  and  personal,  of  whatever  kind  and  wheresoever  situate,  I  hereby 
order  and  direct  to  be  converted  into  money  by  my  executors."  "And  for 
that  purpose  I  do  authorize  and  empower  them  to  bargain,  sell  and  convey 
my  real  estate  wherever  situate,  and  to  make,  execute,  acknowledge  and  per- 
fect all  deeds  and  conveyances  in  law  necessary  to  assure  in  the  purchaser  or 
purchasers  thereof  the  full  title  thereto,  the  said  real  estate  to  be  sold  as  soon 
as  the  same  can  be  done  without  sacrifice,  in  the  discretion  of  said  executors." 
"  And  when  my  said  residuary  estate  shall  be  converted  into  money  as  afore- 
said," etc.,  with  directions  for  its  distribution.  It  further  appeared  that  the 
testatrix  at  the  time  of  death  was  seized  in  fee  of  several  parcels  of  real 
estate.  Upon  the  question  whether  the  donee  of  the  power  of  disposition 
given  her  by  the  will  of  her  husband  intended  by  her  general  devise  of  all 
her  real  estate  to  execute  the  power,  and  as  tending  to  show  her  intention  in 
that  regard,  it  was  held,  that  by  any  construction  the  undivided  one-third  of 
which  she  held  the  fee  would  pass,  and,  having  the  right  of  enjoyment  during 
life  of  the  other  two-thirds,  and  the  absolute  power  of  disposing  of  it,  that 
also  was  hers,  and  under  the  devise  of  "all  her  real  estate"  might  well  be 
considered  as  also  intended  to  be  included.  The  words  "all  my  estate,  real 
and  personal,"  as  used  in  the  will,  are  not  to  be  regarded  as  descriptive  of 
the  interest  of  the  testatrix  in  the  estate,  but  of  the  estate,  and  as  indicating 
an  intent  to  pass  all  the  property  which  she  had  any  right  to  dispose  of.  This 
fact  of  co-existing  undivided  interests,  one  within  and  the  other  without  the 
power,  is,  however,  but  one  element  in  the  proof  of  intention,  but  a  circum- 
stance of  great  weight. 

9.  Just  preceding  the  disposition  of  her  real  estate  the  testatrix  bequeathed 
"my  gold  watch"  to  one  person,  and  "all  my  household  furniture"  to  another. 
These  articles  came  to  the  testatrix  under  the  will  of  her  husband,  and  she 
had  no  authority  to  bequeath  them,  except  in  execution  of  the  power  given 
her  by  that  will.  A  gift  of  that  which  a  testator  can  not  dispose  of  except 
in  execution  of  a  power,  necessarily  manifests  an  intention  to  execute  that 
power.  Then  following  these  bequests  with  a  devise  in  the  same  character 
of  phraseology — "my  real  estate" — would  seem  to  afford  strong  evidence  the 
testatrix  intended  her  will  to  work  not  only  by  the  interest,  but  by  the  power. 
A  will  may  well  operate  both  as  an  appointment  under  a  power  and  as  a  con- 
veyance of  an  interest. 

10.  While  it  may  be  that  a  reference  to  part  of  the  subject,  or  to  some  of 
many  subjects  of  the  power,  will  not  be  sufficient,  of  itself,  to  make  a  will 
operate  as  an  execution  of  the  power,  yet  the  specific  bequests  of  those  arti- 
cles which  could  be  given  only  in  execution  of  the  power  to  that  extent, 
would,  in   connection   with  other  facts,  afford   cumulative  evidence,   derived 
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from  the  face  of  the  will  itself,  of  the  intent  to   execute  the  power  as  to  the 
whole  estate. 

11.  When  the  subject  of  the  power  is  real  estate,  and  the  question  is  as  to 
the  execution  of  the  power  by  the  devise,  the  condition  of  the  property  may 
be  considered,  and  the  facts  dehors  the  will,  to  arrive  at  the  intention  of  the 
testator.  So  here,  in  addition  to  the  evidence  in  regard  to  the  watch  and  the 
furniture,  were  other  facts  to  be  considered.  The  subject  of  controversy  in 
this  suit  was  only  thirty  feet  of  ground.  The  testatrix  held  title  to  an  undi- 
vided one-third  of  it  in  fee,  and  the  other  two-thirds  for  life  with  power  of 
disposition.  She  had  already,  before  devising  the  land,  made  specific  bequests 
which  she  could  not  make  except  in  execution  of  the  power,  thereby  evincing 
a  knowledge  of  her  titles,  and  an  intention  to  execute  the  power  to  that  extent 
at  least.  If  the  two-thirds  interest  did  not  pass  by  the  devise  it  would  go  to 
the  heirs  of  her  husband — two  hundred  and  twenty-two  in  number — who 
would  be  tenants  in  common  with  the  owner  of  the  other  one-third  of  this 
small  piece  of  ground.  It  might  well  be  considered,  as  tending  to  show  the 
intent  of  the  testatrix,  whether  she  would  be  likely  to  leave  the  title  to  the 
premises  in  so  absurd  a  condition,  especially  as  the  will  directed  the  property 
to  be  sold  in  a  manner  to  avoid  sacrifice. 

12.  So,  under  the  fundamental  and  more  reasonable  rule,  that  the  inten- 
tion of  the  donee  of  a  power,  however  manifested,  shall  control,  it  was  held, 
the  provisions  of  the  whole  will  of  the  testatrix  taken  together,  and  the  facts 
dehors  the  will,  indicate  an  intention  to  pass  the  whole  estate,  and  the  devise 
should,  in  favor  of  the  intention,  be  held  to  work  both  by  the  interest  and  by 
the  power,  and  to  pass  the  entirety. 

13.  Witnesses — competency — persons  interested,  as  against  those  suing  as  heirs 
or  devisees.  Under  the  first  exception  to  the  second  section  of  chap.  51  Rev. 
Stat.  1874,  488,  entitled  "Evidence  and  Depositions,"  a  person  directly  inter- 
ested in  the  event  of  a  suit  may  testify  therein  in  his  own  behalf,  and 
adversely  to  the  plaintiff,  who  sues  as  the  heir  and  devisee  of  a  deceased 
person,  concerning  facts  occurring  after  the  death  of  such  deceased  person. 

14.  So,  in  ejectment,  where  the  plaintiff  sued  as  the  heir  and  devisee  of  a 
deceased  person,  it  appeared  that  by  the  will  of  such  deceased  person  a  cer- 
tain portion  of  his  estate,  real  and  personal,  was  devised  and  bequeathed  to 
his  wife  during  her  life,  with  power  of  disposition,  by  will  or  otherwise.  The 
wife  made  a  will,  and  died.  The  defence  rested  upon  the  question  whether 
the  will  as  made  by  the  wife  was  a  proper  execution  of  the  power  of  disposi- 
tion given  her  by  the  will  of  her  husband,  and  as  bearing  upon  that  question, — 
as  tending  to  show  the  intention  of  the  wife  in  that  regard  in  the  making  of 
her  will,  it  was  held  that  a  legatee  under  the  will  of  the  wife  was  a  competent 

*  witness  in  behalf  of  the  defence  to  prove  facts  occurring  after  the  death  of 
the  testator  giving  the  power,  as,  that  the  testatrix  never  had  certain  of  the 
articles  of  personal  property  which  were  bequeathed  by  her  will,  except  such 
as  she  took  under  the  will  of  her  husband. 


1879.]  Funk  et  al.  v.  Eggleston  et  at  519 

Statement  of  the  case. 

15.  Same — husband  testifying  for  his  wife.  In  the  same  state  of  case,  the 
husband  of  one  of  the  devisees  under  the  will  of  the  testatrix  was  held  to  be 
a  competent  witness  in  behalf  of  the  defence,  in  support  of  the  interest  of  his 
wife.  A  husband  is  a  competent  witness  for  or  against  his  wife  "in  cases 
where  the  litigation  shall  be  concerning  the  separate  property  of  the  wife." 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  K.  McAllister,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  appellants,  to 
recover  an  undivided  part  of  the  south  thirty  feet  of  lot  6,  in 
block  2,  fractional  section  15,  addition  to  Chicago,  the  prop- 
erty being  situated  on  the  east  side  of  State  street,  between 
Madison  and  Monroe,  in  the  city  of  Chicago.  There  were 
several  counts  in  the  declaration,  in  some  of  which  the  plain- 
tiffs joined  and  claimed  their  joint  interest,  and  in  others  of 
which  they  severed  and  each  claimed  his  several  interest.  On 
the  trial  below  by  the  court,  without  the  intervention  of  a  jury, 
the  court  gave  judgment  for  the  defendants,  and  the  plaintiffs 
appealed. 

The  facts  shown  by  the  record  are  these:  One  Absalom 
Funk  died  seized  in  fee  of  the  whole  thirty  feet,  of  which  the 
plaintiffs,  part  of  his  heirs,  claim  an  undivided  part.  Said 
Funk  made  a  will,  as  follows : 

"  In  the  name  of  God,  amen :  I,  Absalom  Funk,  of  the 
city  of  Chicago,  and  State  of  Illinois,  being  of  sound  mind 
and  memory,  do  make  this  my  last  will  and  testament,  hereby 
revoking  all  other  and  former  wills  by  me  made : 

"  1.  For  and  in  consideration  of  the  natural  love  and  affec- 
tion which  I  bear  toward  my  natural  daughter,  Nancy  Staley, 
wife  of  Israel  Staley,  of  county  of  Montgomery,  in  the  State 
of  Ohio,  near  Miamisburg,  I  hereby  give  and  bequeath  to  her 
and  her  heirs  forever  one  third  of  all  the  real  estate  I  may 
own  at  the  time  of  my  death,  should  she  survive  me,  and  if 
she  should  not  survive  me,  then  the  same  to  go  to  her  children 
in  equal  parts  thereof.  It  is  my  will  also  that  my  said  daughter, 
if  she  shall  survive  me,  (or  her  children,  should  she  not  be 
living,)  shall  have  one-third  of  all  my  personal  estate,  goods, 
chattels,  moneys  and  effects  after  my  debts  are  paid. 
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"  2.  It  is  my  will  and  desire  that  the  remaining  two-thirds 
of  my  real  and  personal  estate,  after  the  payment  of  my  debts 
and  the  payment  of  the  legacy  hereinafter  named,  shall  go  to 
and  become  the  property  of  my  beloved  wife  during  her  life, 
with  full  power  and  authority  for  her  to  dispose  of  the  same  as 
she  may  think  proper,  by  will  or  otherwise,  before  her  death. 
Therefore,  I  give  and  bequeath  to  my  said  wife,  Sarah  Funk, 
said  two-thirds  of  my  estate,  subject  to  legacies  as  follows:  I 
desire  that  she  shall  give  of  said  estate  at  least  $500  apiece  to 
each  of  her  three  daughters,  Harriet,  Sarah  and  Julia  Ann, 
whenever  she  shall  think  proper  so  to  do.  Also,  to  give  to 
her  granddaughter,  Mary  Ann  Clarkson  Funk,  the  sum  of 
$2000  in  property  and  money  for  her  education  and  for  her 
support;  and  all  the  rest  of  the  said  two-thirds  of  my  said 
estate,  so  given  to  my  said  wife  during  her  lifetime,  may  be 
disposed  of  as  she  may  think  proper,  but  I  do  request  if 
said  Mary  Ann  Clarkson  Funk  shall  be  living  at  the  time,  may 
have  the  whole  of  my  estate  which  my  said  wife  may  not  have 
disposed  of;  and  should  she  not  do  so,  it  is  my  wish  at  her 
death  that  her  said  granddaughter  may  have  the  whole  of  my 
estate  undisposed,  to  her  and  her  heirs  forever.  But,  if  my 
said  wife  shall  survive  her  said  granddaughter,  then  at  her 
death  I  desire  my  brothers  and  sisters  and  their  descendants 
shall  have  whatever  remains  of  my  estate  not  disposed  by  my 
said  wife,  in  equal  parts  thereof. 

"The  $500  each  and  the  $2000  legacies,  above  named,  are 
to  be  paid  over  to  said  legatees  at  all  events  as  their  respective 
estate,  out  of  my  wife's  two-thirds  above  named. 

"I  hereby  nominate  and  appoint  my  beloved  wife,  Sarah 
Funk,  my  executrix  of  this  my  last  will  and  testament,  and 
request  that  she  shall  not  be  required  to  give  security  for 
administration  thereof,  but  may  give  her  own  bond  therefor. 

"  In  witness  whereof,  I  hereunto  subscribe  my  name  and 
affix  my  seal  this  third  day  of  May,  A.  D.  1849. 

Absalom  Funk,  (Seal)" 
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The  record  shows  that  said  Funk  died  in  September,  A.  D. 
1851  j  that  he  left  no  legitimate  children  nor  descendants  of 
children,  nor  parents  surviving,  but  that  his  heirs  are  his 
brothers  and  sisters  and  their  descendants,  numbering  two 
hundred  and  twenty-two  at  the  date  of  the  death  of  Sarah 
Funk, — the  plaintiffs  in  this  case  being  a  part  of  said  heirs; 
that  Mary  Ann  Clarkson  Funk  died  before  her  grandmother, 
Sarah  Funk,  and  left  no  children  nor  descendants  of  children; 
that  Sarah  Funk,  the  widow  of  said  Absalom,  died  May  21, 
A.  D.  1866,  and  left  the  following  will: 

"In  the  name  of  God,  amen:  I,  Sarah  Funk,  of  Blue 
Island,  Cook  county,  and  State  of  Illinois,  widow  of  Absalom 
Funk,  late  of  said  Cook  county,  deceased,  being  of  sound  mind, 
memory  and  understanding,  do  make  and  ordain  this  my  last 
will  and  testament,  in  manner  following,  viz: 

"Imprimis:  I  order  and  direct  my  executors,  hereinafter 
named,  to  pay  all  my  just  debts  and  funeral  expenses,  includ- 
ing the  expenses  of  erecting  a  monument  corresponding  with 
my  estate  and  situation  in  life." 

After  specific  bequests  of  $500  to  the  directors  and  man- 
agers of  the  Old  Ladies'  Home,  of  Chicago;  $250  to  the  direc- 
tors and  managers  of  the  Protestant  Orphan  Asylum ;  $250  to 
the  managers  and  directors  of  the  Home  of  the  Friendless;  to 
the  testatrix's  brothers,  John  and  Moses  Carr,  $200  each  ;  to 
her  niece,  Elizabeth  Roth,  $500 ;  and  to  her  sister,  Elizabeth 
Blain,  $200,  incase  said  relatives  should  survive  her;  to  her 
nephew,  Absalom  Funk,  her  gold  watch;  to  her  daughter 
Sarah  Eoche,  $1000;  to  her  daughter  Harriet  Albee,  $1000; 
to  her  executors,  in  trust  for  her  grandson,  John  Lopp,  $500 ; 
all  her  wardrobe,  wearing  apparel  and  household  goods  to  her 
daughters,  Sarah  Roche,  Harriet  Albee,  and  granddaughter 
Sarah  E.  Davis,  and 

"  14th.  All  and  singular  the  rest,  residue  and  remainder  of 
my  estate,  real  and  personal,  of  whatever  kind  and  wheresoever 
situate,  I  hereby  order  and  direct  to  be  converted  into  money 
by  my  executors  hereinafter  named,  and  for  that  purpose  I 
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do  authorize  and  empower  them  to  bargain,  sell  and  convey 
my  real  estate  wherever  situate,  and  to  make,  execute,  acknowl- 
edge and  perfect  all  deeds  and  conveyances  in  law  necessary 
to  assure  in  the  purchaser  or  purchasers  thereof  the  full  title 
thereto,  the  said  real  estate  to  be  sold  as  soon  as  the  same  can 
be  done  without  sacrifice,  in  the  discretion  of  said  executors. 

"And  when  my  said  residuary  estate  shall  be  convened  into 
money  as  aforesaid,  I  do  hereby  will,  order  and  direct  the 
same  shall  be  divided  by  my  executors  hereinafter  named, 
into  three  equal  parts  and  shares,  and  disposed  of  as  follows, 
that  is  to  say: 

"  1.  One  full  equal  third  part  and  share  whereof  I  give, 
devise  and  bequeath  unto  my  said  daughter  Sarah  Roche,  to 
have  and  to  hold  to  her  and  to  her  sole  and  separate  use  and 
to  her  heirs  and  assigns  forever. 

"  2.  One  other  full  equal  third  part  and  share  of  said 
residuary  estate  T  give,  devise  and  bequeath  unto  my  said 
daughter  Harriet  Albee,  to  have  and  to  hold  to  her  and  to 
her  sole  and  separate  use  and  to  her  heirs  and  assigns  forever. 

"3.  The  remaining  one  full  equal  third  part  and  share  of 
my  residuary  estate  I  give,  devise  and  bequeath  unto  my  said 
executors  hereinafter  named,  in  trust  for  my  grandchildren, 
viz:  George  E.  Lopp,  John  Lopp  and  Sarah  E.  Davis,  (who 
are  the  children  of  my  deceased  daughter,  Julia  Lopp,)  in 
equal  parts,  share  and  share  alike,  to  be  paid  to  them  respec- 
tively, with  all  accumulations  of  interest  thereon,  when  they 
shall  severally  attain  the  age  of  twenty-one  years,  to  have  and 
to  hold  unto  them,  the  said  George  E.  Lopp,  John  Lopp  and 
Sarah  E.  Davis,  to  their  sole  and  separate  use  and  to  their 
heirs  and  assigns  forever,  respectively;  but  should  my  execu- 
tors, in  their  discretion,  deem  it  necessary  so  to  do,  they  may 
advance  any  part  of  the  interest  accumulated  on  any  share  of 
said  grand  child,  toward  the  education  and  maintenance  of 
said  grand  child  to  whom  such  share  belongs,  during  his  or 
her  minority." 

15th.     Appoints   her  sons-in-law,  Walter   P.  Roche   and 
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Cyrus  P.  Albee  aforesaid,  executors,  without  bond,  and  revokes 
all  previous  wills. 

The  will  is  dated  October  4,  1865. 

An  inventory  of  her  estate  made  by  her  executors  was  given 
in  evidence,  showing  a  considerable  amount  of  money  on  hand, 
and  personal  property.  It  was  also  in  evidence  that  she  died 
seized  in  fee  of  several  parcels  of  real  estate.  The  other  facts 
sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellants : 

1.  A  power  of  sale  or  other  disposition  attached  to  a  life 
estate  will  not  enlarge  it  into  a  fee.  We  regard  this  point  as 
settled  by  this  court.  Fairman  v.  Beal,  14  111.  244;  Boyd  v. 
Strahan,  36  id.  355. 

These  cases  are  in  strict  harmony  with  the  text-books  and 
decisions  of  other  courts,  both  English  and  American.  4  Kent, 
319-336 ;  6  Greenleaf  '%  Cruise  on  Real  Property,  256,  (or  ed. 
1849,  vol.  3,  316;)  1  Hilliard  Real  Property,  622;  Dean  v. 
Nunnally,  36  Miss.  358 ;  Andrews  v.  Brumfield,  32  id.  107, 
(115);  Rail  v.  Dotson,  14  S.  &„M.  176,  (184);  Jackson  v. 
Bobbins,  16  Johns.  537,  (587);  Barford  v.  Street,  16  Yesey, 
135 ;  Beith  v.  Seymour,  4  Russell,  263 ;  Smith  v.  Bell,  6  Peters, 
68;  Collins  v.  Carlisle,  7  B.  Mon.  13;  Carroll  v.  Carroll,  12 
id.  637;  Edmondson  v.  Dyson,  2  Kelly,  307;  1  Sugden  on 
Powers,  120. 

2.  If  legacies  are  made  a  personal  charge  on  the  devisee, 
an  acceptance  of  the  devise  makes  such  legacies  a  personal 
charge  on  the  devisee  and  he  will  take  the  estate  devised  as  a 
purchaser.  But,  if  the  legacies  are  chargeable  on  the  estate 
devised,  the  devisee  does  not  take  as  a  purchaser,  but  as  a  bene- 
ficial devisee.  1  Hilliard  Real  Property,  (3d  ed.)  630,  §  43, 
and  cases  there  cited. 

3.  Sarah  Funk,  by  the  will  of  her  husband,  Absalom  Funk, 
took  a  life  estate  with  power  of  disposition  by  deed  or  will. 
The  language  used  in  the  will,  in  the  second  clause,  is  :  "  shall 
go  to  and  become  the  property  of  my  beloved  wife  during  her 
natural  life."  These  are  the  most  proper  words  that  could  be 
used  to  create  a  life  estate. 
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Again,  in  the  same  clause  he  says:  "All  the  rest  of  the 
said  two-thirds  of  my  estate  so  given  to  my  said  wife  during 
her  lifetime."  This  language  leaves  no  doubt  of  the  intention 
of  the  testator  to  create  a  life  estate. 

The  legacies  are  not  made  a  personal  charge  on  the  devisee, 
but  are  expressly  made  a, charge  on  the  estate  devised.  The 
language  of  the  will  on  this  is  as  follows:  "It  is  my  will  and 
desire  that  the  remaining  two-thirds  of  my  real  and  personal 
estate  after  the  payment  of  my  debts  and  the  payment  of  the 
legacies  hereinafter  named,  shall  all  go  to  and  become  the 
property  of  my  beloved  wife  during  her  life."  And  in  the 
concluding  part  of  the  devise  he  says:  "  The  $500  and  the 
$2000  legacies  above  named,  are  to  be  paid  over  to  said  legatees 
at  all  events  as  their  respective  estate,  out  of  my  wife's  two- 
thirds  above  named." 

We  conclude  from  the  above  that  Sarah  Funk  took  simply 
a  life  estate  with  power  of  disposition  by  deed  or  will.  This  is 
manifest.  It  only  remains  to  inquire  does  the  will  of  Sarah 
Funk  execute  the  power  vested  in  her  by  the  will  of  her  hus- 
band? 

4.  A  will  is  not  an  execution  of  a  power  by  the  testator, 
unless,  First,  the  will  describes  the  property  on  which  the 
power  rests;  or,  Second,  refers  to  the  power;  or,  Third,  would 
be  inoperative  without  acting  on  the  property  over  which  the 
testator  had  the  power.  4  Kent,  334,  and  note  to  335  and 
cases  cited;  1  Jarman  on  Wills,  side  page  628;  2  Hilliard  on 
Real  Property,  (3d  ed.)  597,  §  47 ;  2  Greenleaf  >s  Cruise  on 
Real  Property,  side  page  198 ;  2  Washburn  Real  Property,  319, 
612;  Nowell  v.  Roake,  6  Bing.  475;  Caldecott  v.  Johnson,  7 
M.  &  G.  1047;  Mory,  Exr.  v.  Michael,  18  Md.  227;  note  5,  to 
Blake  v.  Bunbury,  1  Yes.  194;  note  3,  to  Bull  v.  Nordy,  id. 
272;  Smith  v.  Bell,  6  Pet.  68;  Bradish  v.  Gibbs,  3  Johns.  Chy. 
523;  Bradley  v.  Westcott,  13  Ves.  445;  Roach  v.  Haynes,  8 
id.  584;  Lovellv.  Knight,  3  Sim.  275;  Lempriere  v.  Valpy,  5 
id.  107;  Blaggey.  Miles,  1  Story,  426;  Coffing  v.  Taylor,  16 
111.  452  (474). 
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Independently  of  the  authorities  above  cited,  we  regard  it 
as  the  well  settled  law  of  this  court,  in  harmony  with  all  the 
authorities,  that  where  a  party  has  an  interest  and  a  power, 
and  makes  a  conveyance,  it  will  be  held  to  operate  on  his  in- 
terest only,  unless  the  conveyance  describes  the  power  and 
shows  upon  its  face  that  it  was  executed  under  it.  Cojffing  v. 
Taylor,  16  111.  457;  Davenport  v.  Young,  id.  548.  We  think 
this  court  has  fully  recognized  the  general  doctrine  for  which 
we  contend,  that  the  will  or  other  conveyance,  to  be  a  good 
execution  of  a  power,  must  either  refer  to  the  power,  describe 
the  property  over  which  the  power  exists,  or  would  be  other- 
wise inoperative. 

In  Wimberly  v.  Hurst,  33  111.  173,  this  court  uses  the  fol- 
lowing language  :  "  Where  a  conveyance  is  general,  but  by  an 
instrument  not  adapted  for  the  purpose  of  conveying  a  par- 
ticular interest,  or  as  an  execution  of  a  power,  it  will  be  held 
to  convey  whatever  interest  the  grantor  had,  or  as  an  execu- 
tion of  the  power  vested  in  him,  if  it  would  otherwise  be  totally 
inoperative,  although  his  interest  or  character  is  not  referred 
to  expressly  or  by  implication.     1  Sugden  on  Powers,  418." 

It  was  attempted  to  prove  on  the  trial  below  that  the  watch 
spoken  of  in  the  will  of  Sarah  Funk  was  the  property  of  her 
husband,  with  a  view,  as  we  suppose,  to  show  that  as  to  the 
watch,  the  will  was  an  execution  of  the  power.  We  objected 
to  the  competency  of  the  witness ;  our  objection  was  overruled, 
to  which  we  then  and  there  excepted.  We  insist  that  neither 
of  the  witnesses  called  to  testify  on  that  subject  is  competent. 

They  are  manifestly  not  competent  at  common  law,  being 
parties  and  directly  interested.  Nor  do  they  come  within  the 
provisions  of  the  statute.  Plaintiffs  claim  either  as  heirs  or 
devisees  of  Absalom  Funk.  In  such  case  neither  of  these 
witnesses  is  competent.  See  §  2,  p.  488,  Rev.  Stat.  1874; 
Merrill  v.  Atkin,  59  111.  19. 
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Messrs.  Tuley,  Stiles  &  Lewis,  for  the  appellees : 

We  will  address  ourselves  chiefly  to  the  question :  Did  the 
will  of  Sarah  Funk  operate  upon  the  land  in  question,  and 
thereby  pass  the  same  to  the  devisees  under  that  will; — or,  as 
plaintiff  puts  it:  "  Is  the  will  of  Sarah  Funk  an  execution  of 
the  power  vested  in  her  by  the  will  of  her  husband  ?" 

The  correct  rule  in  such  case  is,  if  the  instrument  be  exe- 
cuted in  conformity  with  the  requirements  of  the  power,  the 
only  purpose  of  inquiry  is,  what  was  the  intention  of  the  tes- 
tator? 

We  have  no  doubt  that  Sarah  Funk  did  intend,  by  her  will, 
to  execute  the  power.  Then,  as  to  the  rule  by  which  that 
intention  shall  be  ascertained: 

As  to  the  class  of  cases  in  which  the  rules  as  to  the  con- 
struction of  instruments  affecting  the  execution  of  powers,  to- 
wit,  that  the  instrument  must  refer  to  the  power,-  describe  the 
property,  or  be  inoperative  unless  acting  on  the  property  sub- 
ject to  the  power,  have  been  held,  in  the  construction  of  wills, 
to  be  subordinate  to  the  question,  what  was  the  intention  of 
the  testator. 

An  examination  of  the  authorities  cited  by  appellants  will 
show  that  this  is  the  doctrine  of  all  the  principal  authorities 
cited  on  their  behalf.  To  this  effect  are  the  following  cases 
cited :  Caldecott  v.  Johnson,  7  Man.  &  G.  1047;  note  to  Blake 
v.  Bunbury,  1  Vesey,  Jr.  194;  Roach  v.  Haynes,  8  id.  584; 
Bradley  v.  Westcott,  13  id.  445 ;  Attorney  General  v.  Vigor,  8 
id.  256;  Bennet  v.  Aburrow,  id.  609;  Madison  v.  Andrews,  1 
Vesey,  Sr.  57;  Bailey  v.  Lloyd,  5  Russ.  530,  541. 

The  case  of  Caldecott  v.  Johnson,  7  Man.  &  G.  1056,  is 
much  relied  upon  by  appellant  to  sustain  his  position,  but  an 
examination  of  that  case  will  show  that  it  turned  upon  the 
intent  to  execute  the  power. 

The  note  to  Blake  v.  Bunbury,  1  Vesey,  194,  cited  by  appel- 
lants, is  to  the  effect  that  it  is  not  necessary,  in  order  to  exe- 
cute a  power  by  will,  to  recite  the  power  therein.  The  object 
may  be  effected  by  a  reference  to  the  subject  of  the  power,  or 
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generally  to  all  powers  vested  in  the  testator,  citing  in  sup- 
port thereof,  Hales  v.  Margerum,  3  Vesey,  Jr.  299 ;  Roach  v. 
Haynes,  8  Vesey,  584,  and  Bradley  v.  Westcott,  13  id.  444. 
The  note  also  cited  Lewis  v.  Llewellen,  Turn.  106,  and  Standen 
v.  Standen,  2  Vesey,  Jr.  594,  as  laying  down  the  doctrine  that 
if  the  words  of  a  will  can  not  be  satisfied  unless  by  allowing 
them  to  operate  as  an  execution  of  the  power,  they  may  be  so 
construed. 

The  note  states  the  further  doctrine  that  an  inquiry  may  be 
directed  to  ascertain  whether  the  testator  has  left  any  real 
estate  except  that  over  which  he  had  a  power,  and  if  devise 
would  be  held  inoperative  except  as  an  execution  of  the  power, 
such  construction  will  be  made,  and  that  "as  it  seems  it  may, 
although  the  will  contain  no  sort  of  reference  to  the  power, 
and  at  the  same  time  there  are  subjects  upon  which  the  will 
might  operate  without  presuming  an  intent  to  execute  the 
power,  but  still  the  intent  to  execute  is  manifested  to  the  sat- 
isfaction of  the  court/'  (Doe  v.  Roake,  2  Bligh,  512,)  but  that 
this  principle  as  to  inquiry  into  the  state  of  the  testator's 
property  is  not  extended  to  a  pecuniary  disposition,  citing 
Jones  v.  Curry,  1  Swanston,  77,  and  other  authorities.  It  is 
clear  from  this  note  that  the  real  question  for  the  court  is 
whether  the  intent  to  execute  the  power  is  manifest  from  the 
will  and  the  surrounding  circumstances. 

The  case  of  Roach  v.  Haynes,  8  Vesey,  584,  cited  by  ap- 
pellants, does  not  sustain  their  position,  but  shows  that  the 
case  turned  upon  the  intention  of  the  testator. 

The  note  to  that  case  has  the  following :  "A  mere  general 
devise,  however  unlimited  in  terms,  will  not  comprehend  the 
subject  of  a  power  unless  it  refer  to  the  subject,  or  to  the  power 
itself,  or  generally  to  any  power  vested  in  the  testator,  or  un- 
less some  part  of  the  will  would  otherwise  be  inoperative. 
Citing  Sugden  on  Powers,  278,  287 ;  Wigram  on  Interpreta- 
tion of  Wills,  p.  43,  p.  18. 

In  Bradley  v.  Westcott,  13  Vesey,  445,  it  is  held  the  words 
"  all  my  personal  estate,"  "  all  my  estate  and  interest  therein," 
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is  not  an  execution  of  a'  power  of  appointment.  "  Her  will 
does  not  contain  a  word  with  any  operation  that  the  mere  ap- 
pointment of  an  executor  would  not  have  had.  The  executor 
would  have  taken  all  her  personal  estate,"  etc. 

In  Madison  v.  Andrews,  1  Vesey,  Sr.  58,  it  was  held  there 
was  no  occasion  for  the  testator  referring  to  the  power,  if  he 
does  it  in  substance. 

In  the  case  of  Attorney  General  v.  Vigor,  in  8  Vesey,  256, 
the  decision  is  put  upon  the  ground  that  the  testator,  in  some 
parts  of  his  will,  expressly  adverted  to  his  authority  by  virtue 
of  certain  express  powers  in  a  marriage  settlement,  and  thereby 
manifested  an  intention  not  to  exercise  certain  implied  powers. 

In  Bennet  v.  Aburrow,  8  Vesey,  609,  the  Master  of  the  Rolls, 
Sir  William  Grant,  says  :  "This  is  always  a  question  of  in- 
tention whether  the  party  meant  to  execute  the  power  or  not. 
Formerly  it  was  sometimes  required  that  there  should  be  an 
express  reference  to  the  power.  But  this  is  not  necessary  now. 
The  intention  may  be  collected  from  other  circumstances,  as 
*  *  *  that  a  part  of  the  will  would  be  wholly  inoperative 
unless  applied  to  the  power." 

In  the  case  of  Bailey  v.  Lloyd,  5  Russ.  531,  the  court  held 
that  the  question  of  the  execution  of  a  power  by  a  will  was  a 
mere  question  of  intention,  and  that  the  intention  was  to  be 
collected  not  from  a  particular  expression,  but  from  the  whole 
will. 

These  cases  show  conclusively  that  the  great  weight  of 
English  authority  is  that  these  rules  of  construction  are  not 
to  be  arbitrarily  enforced,  but  must  give  way  to  the  intention 
of  the  testator. 

The  following  English  authorities  sustain  the  position,  that 
a  general  devise  by  a  person  of  "all  his  estate"  will  operate 
to  convey  property  in  possession  in  which  the  testator  had  a 
life  estate  with  absolute  power  of  disposition,  as  "by  deed,  will 
or  otherwise:" 

The  leading  English  case  upon  this  point  is  that  of  Standen 
v.  Standen,  2  Vesey,  Jr.  589,  decided  by  Chancellor  Lough- 
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BOROUGH.  See  6  Bro.  P.  C.  193;  Hales  v.  Margerum,  3 
Yesey,  Jr.  298;  Hurst  v.  Earl  of  Winchester,  2  Burr.  880. 

In  Churchill  v.  Dibben,  the  facts  were  quite  like  those  in 
the  present  case.  The  donee  of  the  power  had  freehold  and 
leasehold  estates  purchased  with  her  own  savings,  in  addition 
to  those  included  in  the  power.  She  died,  leaving  a  will,  and 
the  residuary  clause  was  "  all  the  rest  of  my  goods,  chattels, 
estates  and  estate  whatsoever,  undisposed  of,  I  give  and  be- 
queath unto  my  kinsman,  R.  C,  his  heirs,  executors  and 
assigns  forever."  The  court  held  the  estate,  over  which  she 
had  the  power,  did  pass  by  the  will,  "for  the  estate  was  hers," 
and  says  she  does  not  dispose  by  virtue  of  her  ownership,  but 
the  word  "my"  perfects  the  description,  as  they  were  in  fact 
her  lands.  The  pronoun  "my"  was  held  to  identify  these 
estates,  and  it  was  held  that  she  intended  to  dispose  of  the 
property  comprised  in  the  settlement — in  other  words,  to 
identify  the  power.  Sugden,  vol.  1,  p.  390.  See,  also,  to 
same  effect,  Dillon  v.  Dillon,  1  Ball  &  Beattie;  Morgan  v.  Sur- 
man,  1  Term,  287. 

There  are  a  number  of  English  cases  which  have  followed 
the  rules  of  construction  deduced  from  the  case  of  Sir  Edward 
Clere,  6  Coke  Reports,  17,  without  regard  to  the  intent  of  the 
testator. 

These  are  the  rules  contended  for  by  appellant,  to-wit : 
That  a  will  is  not  an  execution  of  a  power,  unless  the  will 
describes  the  property,  or  refers  to  the  power,  or  would  be 
inoperative  without  acting  on  the  property  over  which  the 
testator  had  the  power. 

Many  of  the  Chancellors  of  England  have  followed  the 
rules  of  construction  which  they  have  deduced  from  Sir  Ed- 
ward Clere's  case,  but  they  have  done  so  with  great  reluctance; 
so  much  so,  indeed,  that  it  can  not  be  said  to  have  ever  been 
the  settled  rules  of  construction  of  wills — even  in  England. 
Among  the  leading  cases  which  have  followed  these  rules  of 
construction,  and  in  so  doing  have,  in  many  of  them,  done 
violence  to  the  intent  of  the  testator,  are  the  following  : 
34—92  III. 
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Exparte  Caswell,  1  Alk.  547;  Langham  v.  Renny,  3  "Vesey, 
Jr.  467;  bannock  v.  Horton,  7  id.  391;  Jones  v.  Carrie,  1 
Swansfc.  66;  Jones  v.  Tucker,  2  Meri.  533;  Hughes  v.  Turner, 
3  Myl.  &  R.  666,  and  Newell  v.  Roalce,  6  Bing.  475. 

But  the  doctrine  as  laid  down  in  Newell  v.  Roake,  6  Bing., 
and  kindred  cases/  has  not  been  followed  in  this  country. 
The  weight  of  American  authority  establishes  this  rule: — 
that  a  general  devise  of  all  a  testator's  estate  will  operate  as 
an  execution  of  a  power  over  property  of  which  he  had  the 
beneficial  use  for  life  as  well  as  the  power  of  disposal,  unless 
a  contrary  intent  appears  in  the  will. 

Morey,  exr.  v.  Michael,  18  Md.  227,  arose  upon  an  ante- 
nuptial contract,  and  appears  to  adopt  the  rule  of  construction 
laid  down  in  6  Bingham.  It  does  not  appear  to  be  a  well- 
considered  case. 

Chancellor  Kent  says  "that  in  construing  an  instrument 
in  cases  where  the  party  has  a  power,  and  also  an  interest,  the 
intention  is  the  great  object  of  inquiry,"  (4  Kent's  Com.  §  335,) 
and  that  the  power  may  be  executed  without  reciting  or  even 
referring  to  it,  provided  the  act  shows  that  the  donee  had  in 
view  the  subject  of  the  power.     Id.  §  334. 

Redfield  lays  down  the  rule  broadly:  "A  will  bequeathing 
all  the  estate,  real  and  personal,  of  the  testator,  will  operate 
upon  lands  and  personalty  embraced  in  a  testamentary  power, 
although  the  power  be  not  named  or  referred  to."  1  Redf. 
on  Wills,  p.  271,  §  32.  See  also,  2  Washb.  Real  Prop.  612, 
§  320. 

The  rule  contended  for  by  appellees  is  laid  down  in  these 
four  leading  cases :  White  v.  Hicks,  33  N.  Y.  383;  Blagge 
v.  Miles,  1  Story,  427;  Amory  v.  Meredith,  7  Allen,  397; 
Andrews  v.  Blumfield,  32  Miss.  108.  See  also,  Bower  v.  Dean, 
110  Mass.  438. 

Mr.  William  Hopkins,  also  for  the  appellees : 

1.  The  words  of  the  devise  to  Sarah  Funk  gave  to  her,  in 
fee  simple,  the  real   estate  devised   to  her,  the   meaning  and 
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effect  thereof  being  unrestrained  by  other  parts  of  the  will. 
Jackson  v.  Bobbins,  16  Johns.  587;  Countess  of  Bridgewater  v. 
Duke  of  Bolton,  1  Salk.  236 ;  Barry  v.  Edgeworth,  P.  Wras. 
524;  Roe  v.  Harvey,  5  Burr.  2639;  Holdfast  v.  Marten,  1  Term, 
414;  Lambert's  Lessees  v.  Paine,  3  Cranch,  134;  Kellogg  v. 
Blair,  6  Mete.  325;  Leland  v.  Adams,  9  "Gray,  171;  Kent's 
Com.  4,  *537. 

2.  The  power  of  disposal  given  to  Sarah  Funk  by  the  will 
enlarged  the  devise  to  her  into  a  fee.  Attorney  General  v. 
Hall,  Fitzg.  314;  Jde  v.  Lde,  5  Mass.  500;  Jackson  v.  Bull, 
10  Johns.  19;  Jackson  v.  Bobbins,  16  id.  537-570;  Helmerv. 
Shoemaker,  22  Wend.  137;  Bowen  v.  Dean,  110  Mass.  438; 
Kimball  v.  Sullivan,  113  id.  345;  Goodtitle  v.  Otway,  2  Wils. 
6;  Jenner  and  Hardies  case,  1  Leonard,  283. 

3.  The  legacies  of  the  will  being  charged  upon  the  devisee 
Sarah  Funk,  she  took  the  fee  in  the  land  devised  to  her. 
Baddely  v.  Leppingwell,  3  Burr.  1533;  Doe  d.  Stevens  v.  Snell- 
ing,  5  East,  99;  Wright  v.  Denn,  10  Wheaton,  Op.  of.SxoRY, 
J.  225-7 ;  Goodright  d.  Baker  v.  Stocker,  5  Term  B.  13 ;  Good- 
title  v.  Maddern,^  East  E.  496;  Collier's  case,  Coke  B.  6,  16a; 
Frogmorton  v.  Holy  day,  3  Burr.  1618;  Reeves  v.  Gower,  11 
Mod.  208;  i£%  v.  CWe,  6  B.  I.  584;  Jackson  v.  Merrill,  6 
Johns.  185  and  192;  Doe  v.  Holmes,  8  Term  B.  1. 

4.  The  legacies  being  made  payable  out  of  the  estate  de- 
vised to  Sarah  Funk,  she,  for  that  reason,  took  the  fee  therein. 
Doe  v.  Richards,  3  Term  B.  356 ;  Doe  d.  Stevens  v.  Snelling, 
5  East,  87;  Matthews  v.  Windross,  2  Kay  and  Johnson,  406; 
Doe  d.  Thorn  v.  Phillips,  3  Barn,  and  Ad.  760. 

Mr.  Justice  Baker*  delivered  the  opinion  of  the  Court: 

It  was  admitted  on  the  trial,  the  appellees  were  in  posses- 
sion of  the  premises  in  controversy  at  the  time  of  the  institu- 


*This  opinion  was  filed  at  the  January  Term,  1879. 
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tion  of  the  suit,  as  tenants  of  the  executors  of  the  last  will  and 
testament  of  Sarah  Funk,  deceased. 

Mrs.  Harriet  Albee  was  examined  as  a  witness  on  behalf  of 
appellees.  It  was  objected  that  she  was  not  a  competent  wit- 
ness, as  she  was  directly  interested  in  the  event  of  the  litiga- 
tion and  appellants  were  suing  as  the  heirs  and  devisees  of 
Absalom  Funk,  deceased.  The  substantial  facts  to  which  she 
testified  were,  that  Sarah  Funk  never  had  any  gold  watch 
except  one,  which  she  got  as  a  part  of  the  estate  of  Absalom 
Funk;  that  after  the  death  of  Sarah  Funk,  that  watch  was 
sent  to  Absalom  Funk,  Jr.,  and  he  got  it;  and  that  she  knew 
what  furniture  Sarah  Funk  had  at  the  time  of  her  death,  and 
that  she  added  a  few  things  to  the  furniture  that  was  in  the 
house  at  the  time  of  Absalom's  death. 

When  adverse  parties  sue  as  heirs  or  devisees  of  any  de- 
ceased person,  then  parties  to  such  suit,  or  persons  directly 
interested  in  the  event  thereof,  are  excluded  by  the  statute  as 
witnesses  in  their  own  behalf,  except  in  a  very  limited  num- 
ber of  cases.  In  this  case  Mrs.  Albee  was  a  competent  wit- 
ness to  testify  to  facts  occurring  after  the  death  of  Absalom 
Funk.  Rev.  Stat.  1874,  chap.  51,  sec.  2,  first  exception.  She 
was  examined  only  as  to  such  facts,  and  there  was  no  error 
in  the  ruling  of  the  court  in  that  behalf. 

Appellees  also  called  as  a  witness  Walter  P.  Roche,  whose 
competency  was  objected  to  on  the  ground  he  was  the  husband 
of  Sarah  Roche,  daughter  of  Sarah  Funk,  deceased.  This 
objection  was  overruled  and  an  exception  taken.  A  husband 
is  a  competent  witness  for  or  against  his  wife  "in  cases  where 
the  litigation  shall  be  concerning  the  separate  property  of  the 
wife."  Rev.  Stat.  1874,  chap.  51,  sec.  5.  The  court  properly 
overruled  the  objection  made. 

It  is  the  settled  rule,  that,  in  construing  a  will,  the  inten- 
tion of  the  testator  must  prevail,  and  the  whole  will  should  be. 
taken  together,  in  order  to  ascertain  that  intention.  Such 
intention,  when  ascertained,  is  the  controlling  element,  and 
the  technical  meaning  of  the  words  used  must  give  way  thereto. 
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Tested  by  this  rule,  we  think  it  easily  determined  that,  by  the 
will  of  Absalom  Funk,  his  wife,  Sarah  Funk,  took  a  life  estate 
with  power  of  disposition  by  deed  or  will.  With  this  view 
of  the  case,  we  deem  it  unnecessary  to  critically  examine  many 
of  the  points  made  in  the  elaborate  and  learned  argument 
made  on  behalf  of  appellees  on  this  branch  of  the  present 
controversy. 

In  Fairman  v.  Beal,  14  111.  244,  this  court  said:  "If  land 
be  devised  to  a  person,  with  general  power  to  dispose  of  the 
same,  an  estate  in  fee  simple  passes.  Such  a  power  of  dispo- 
sition amounts  to  an  absolute  gift  of  the  property.  But  if  it 
be  devised  to  a  person  for  life,  with  power  to  dispose  of  the 
reversion,  an  estate  for  life  only  passes;  and  if  the  devisee 
dies  without  disposing  of  the  reversion,  it  goes  to  the  heir  of 
the  devisor.  The  creation  of  the  life  estate  controls  the  oper- 
ation of  the  power,  and  prevents  it  from  enlarging  the  estate 
to  a  fee.  Nothing  passes  under  the  clause  conferring  the 
power  until  the  power  itself  is  exercised." 

The  language  used  by  Mr.  Funk  in  the  second  clause  of  his 
will,  is:  "The  remaining  two-thirds  of  my  real  and  personal 
estate  *  *  *  shall  go  to  and  become  the  property 
of  my  beloved  wife  during  her  life;"  and  again,  in  the  same 
clause,  the  language  is:  "All  the  rest  of  the  said  two-thirds 
of  my  estate  so  given  to  my  said  wife  during  her  lifetime." 

It  was  the  evident  intention  to  give  the  wife  an  estate  for 
life  in  the  property,  with  power  to  dispose  of  the  same,  by 
will  or  otherwise,  before  her  death.  The  construction  con- 
tended for  by  appellees  would  render  inoperative  the  expres- 
sions, "during  her  life,"  and  "during  her  lifetime,"  and 
destroy  the  intention  of  the  testator  to  give  a  life  estate  only, 
which  we  think  is  plainly  apparent  from  a  consideration  of 
all  the  provisions  of  the  will  taken  together. 

In  regard  to  the  legacies,  the  language  of  the  will  is  as  fol- 
lows: "It  is  my  will  and  desire  that  the  remaining  two-thirds 
of  my  real  and  personal  estate,  after  the  payment  of  my  debts 
and  the  payment  of  the  legacies  hereinafter  named,  shall  go  to 
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and  become  the  property  of  my  beloved  wife  during  her  life." 
"I  give  and  bequeath  to  my  said  wife,  Sarah  Funk,  said  two- 
thirds  of  my  estate  subject  to  legacies."  "I  desire  that  she  shall 
give  of  said  estate;"  and,  "The  $500  each,  and  the  $2000  lega- 
cies, above  named,  are  to  be  paid  over  to  said  legatees  at  all 
events,  as  their  respective  estate,  out  of  my  wife's  two-thirds 
above  named" 

We  understand  the  rule  to  be  that,  if  the  legacies  are 
made  a  personal  charge  on  the  devisee,  an  acceptance  of  the 
devise  imposes  a  personal  liability  on  the  devisee,  and  she 
will  take  the  estate  devised  as  a  purchaser  and  in  fee;  but,  if 
the  legacies  are  charged  on  the  estate  devised,  the  devisee  does 
not  take  as  a  purchaser,  but  as  a  beneficial  devisee.  We  think 
the  legacies  in  this  will  are  not  made  a  personal  charge  on 
Sarah  Funk,  but  that  they  are  expressly  directed  to  be  paid 
out  of  the  property  devised,  and  are  made  a  charge  thereon. 

The  important  question,  however,  in  this  record,  is  whether 
the  general  devise  in  the  will  of  Sarah  Funk  was  a  good 
appointment  under  the  power  donated  by  the  prior  will  of 
Absalom  Funk. 

Sir  Edward  Sugden,  in  his  work  on  Powers,  after  reviewing 
the  cases  in  which  was  involved  the  matter  of  the  execution 
of  a  power  by  the  donee,  remarks:  "It  is  impossible  not  to 
be  struck  with  the  number  of  instances  where  the  intention 
has  been  defeated  by  the  rule  distinguishing  power  from  prop- 
erty. The  mischief  has  been  increased  by  the  courts,  in  some 
recent  instances,  adopting  a  strict  construction,  with  a  view  to 
establish  a  certain  rule.  The  particular  disposition,  when  the 
power  or  the  subject  is  not  clearly  referred  to,  must  always 
raise  a  question  of  construction.  Now,  without  breaking  in 
upon  the  general  rule,  but,  on  the  contrary,  giving  to  it  its 
full  force,  the  intention  in  many  of  the  decided  cases  might 
have  been  effectuated." 

In  Jones  v.  Tucker,  2  Mer.  533,  Sir  William  Grant,  in  an- 
nouncing the  decision  of  the  court,  said  :  "  In  my  own  private 
opinion,  I  think  the  intention  was  to  give  the  £100  which  the 
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testatrix  had  a  power  to  dispose  of,  but  I  do  not  conceive  that 
I  can  judicially  declare  it  to  have  been  executed." 

In  Nannoeh  v.  Horton,  7  Vesey,  Jr.  398,  Lord  Chancellor 
Eldon  said :  "  I  am  not  sure  the  rule  does  not  oblige  the 
court  to  act  against  what  probably  might  have  been  the  inten- 
tion nine  times  in  ten." 

In  Davies  v.  Thome,  2  DeGex  &  Sm.  347,  Sir  J.  L.  Knight 
Bruce,  Vice  Chancellor,  remarked,  in  giving  judgment:  "I 
must,  although  almost  ashamed  to  say  it,  decide  against  what 
I  firmly  and  sincerely  believe  to  have  been  the  intention  of 
the  testatrix,  that  the  power  of  appointment  has  not  been  ex- 
ercised. I  am  bound,  however,  by  the  authorities.  I  can  not 
help  myself,  and  I  must  so  decide." 

Criticisms  upon  this  particular  branch  of  the  law  equally 
severe,  and  emanating  from  judges  and  jurists  of  equal  emi- 
nence, might  be  greatly  multiplied;  but  they  have,  perhaps, 
no  effect,  unless  it  be  to  impress  upon  the  mind  that  some  rule 
has  been  pressed  beyond  its  legitimate  domain  by  at  least  some 
of  the  adjudicated  cases. 

The  fundamental  principle  deducible  from  all  the  cases, 
from  Sir  Edward  Clere's  case,  in  6  Coke,  17,  down,  is  that 
there  should  be  a  certain  ascertainment  of  the  intention  of  the 
donee  of  the  power  to  act  under  the  power.  Three  classes  of 
cases  arose  in  which  it  was  demonstrated  to  an  absolute  moral 
certainty  there  was  an  intention  to  execute  the  power,  and 
these  were  where  there  was  a  reference  to  the  power,  or  to  the 
subject  or  property  covered  by  the  power,  or  where  the  instru- 
ment would  be  inoperative  without  the  aid  of  the  power.  The 
cases  ranging  themselves  in  one  or  another  of  these  three 
classes,  it  was  judicially  announced  in  some  of  the  cases  that 
there  could  be  no  execution  of  a  power  by  a  testator,  unless 
the  case  fell  in  one  of  these  three  classes.  This  has  been 
questioned  by  some  judges,  but  the  weight  at  least  of  Eng- 
lish authority  is  that  way.  At  all  events,  the  rule  which  re- 
quires the  existence  of  one  of  these  three  elements,  in  order 
to  effect  an  execution  of  the  power,  is  altogether  subordinate 
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and  secondary  in  its  character,  and  if  circumstances  could  and 
should  arise  that  indicated  clearly  the  intention  of  the  donee 
to  work  by  the  power,  it  could  not  be  but  that  the  artificial 
rule,  predicated  upon  former  experience,  must  give  way,  and 
the  primary  and  fundamental  rule,  which  requires  only  that 
the  intention  be  made  clear  and  manifest,  would  prevail. 

It  is  evident  the  one  rule  is  based  upon  principle,  and  is 
substantial,  while  the  other  is  artificial  and  based  upon  past 
experiences,  and  it  is  at  least  within  the  range  of  possibility 
that  future  experience  may  develop  exigencies  that  the  past 
has  not,  and  demand  a  recurrence  to  the  fundamental  rule. 
Not  only  so,  but  we  are  strongly  impressed  that  these  exigen- 
cies, which  are  possible  in  the  future,  have,  to  some  consider- 
able extent,  occurred  in  the  past,  and  have  afforded  occasions 
for  criticism  such  as  we  have  quoted,  and  for  nice  and  subtle 
distinctions,  and  for  refined  reasoning,  in  order  to  effectuate 
the  intention  of  the  donee  of  the  power,  and  at  the  same  time 
on  some  theory,  plausible  if  not  substantial,  bring  the  case 
within  one  or  another  of  the  three  classes  referred  to. 

In  Maddison  v.  Andrews,  1  Vesey,  Sr.  58,  the  deed  reserved 
a  power  to  charge,  limit  or  appoint,  and  in  the  will  the  word 
"charge"  was  used,  and  Lord  Hardwicke  considered  the  use 
of  a  term  in  the  power  as  a  reference  to  the  power.  The  tes- 
tator, by  his  will,  charged  all  his  real  and  personal  estate  with 
his  debts  and  legacies,  and  it  does  seem  to  us  that  to  refer  the 
words  "my  estate"  to  the  property  under  the  power,  is  going 
beyond  even  a  liberal  construction  of  the  rule  said  to  be  de- 
duced from  Clere's  case,  and  that  the  turn  made  upon  the 
word  "charge"  is  hardly  substantial.  So,  also,  the  same  emi- 
nent judge,  in  Churchill  v.  Dibbin,  cited  by  Sugden,  held  both 
the  freeholds  and  the  leaseholds  covered  by  the  power  to  pass 
by  the  residuary  gift,  and  this  notwithstanding  the  fact  the  tes- 
tatrix had  purchased  other  leaseholds  with  her  savings,  which 
other  leaseholds  were  also  held  to  pass.  It  would  seem  difficult 
to  harmonize  this  decision  with  the  illiberal  rule  contended 
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for.  It  would  be  equally  difficult  to  bring  Walker  v.  MaeJcie, 
4  Russell,  77,  within  such  rule. 

In  the  celebrated  case  of  Standen  v.  Standen,  2  "Vesey,  Jr. 
589,  which  was  afterwards  affirmed  in  the  House  of  Lords, 
the  gift  was  generally  of  the  residue  of  the  testatrix's  real  and 
personal  estate.  The  gift  was  held  valid  as  to  the  real  estate, 
because  she  had  no  real  estate  of  her  own ;  but  this  did  not 
apply  to  the  personal  estate  within  the  power,  and  it  was 
equally  held  to  pass.  The  ground  of  this  decision  was,  that 
the  fact  of  the  testatrix  not  having  real  estate,  gave  to  her  dis- 
position the  character  of  an  execution  of  the  power  over  the 
real  estate;  it  showed  her  intention  to  execute  her  power,  and 
that  when  she  talked  of  her  real  estate,  she  meant  the  real 
estate  in  the  power;  and  the  same  intention  was  held  to  gov- 
ern the  entire  gift.  And  yet,  the  power  was  not  referred  to  in 
this  will,  the*  personal  estate  under  the  power  was  not  in  any 
manner  specified,  and  it  does  not  appear  but  that  the  testatrix 
had  other  personal  estate  out  of  the  power.  It  is  going  a  long 
way  to  say  that,  where  the  extrinsic  evidence  introduced  the 
fact  that  she  was  dealing  with  real  estate  in  the  power,  that 
fact  supplied,  as  to  the  personal  property  under  the  power,  one 
of  the  three  elements  supposed  to  be  necessary  to  work  its 
transfer. 

We  might  readily  multiply  instances  where  the  reasoning 
of  the  courts  has  been  equally  far-fetched  in  order  to  bring 
cases,  where  the  real  intent  of  the  testator  was  clear  and  man- 
ifest, within  the  pale  of  the  secondary  and  technical  rule 
spoken  of  above.  And  such  cases  indicate  the  straits  to  which 
judges  have  been  driven  to  effectuate  that  which  they  were 
satisfied  was  the  real  intention  of  the  testator.  In  the  vast 
diversity  of  human  affairs  and  conduct  it  is  useless,  vain  and 
unsound  to  attempt  to  limit  the  modes  by  which  human  inten- 
tion may  be  manifested. 

It  is  the  established  doctrine,  in  the  interpretation  of  wills, 
the  intention  is  the  polestar  to  direct  the  court.  In  Boyd  v. 
Strahan,  36  111.  358,  this  court  said :     "  The   familiar  rule 
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which  controls  all  others  in  the  interpretation  of  wills,  is,  that 
the  intention  of  the  testator  to  be  gathered  from  the  entire 
will  must  govern.  There  is  no  other  class  of  instruments 
known  to  the  law  in  which  so  little  importance  is  to  be  attached 
to  the  technical  sense  of  language,  in  comparison  with  that 
sense  in  which  the  apparent  object  of  the  writer  indicates  his 
words  to  have  been  used."  It  seems  anomalous,  then,  that, 
in  the  interpretation  of  a  will,  the  court  should  require  a  de- 
gree of  proof  that  amounts  to  an  absolute  moral  demonstration 
of  the  intention  of  the  testator,  before  it  will  regard  his  wishes  ; 
that  even  that  degree  of  proof  which  will  justify  a  conviction 
for  a  capital  crime,  will  be  insufficient. 

In  Scrope's  case,  10  Co.  144,  Lord  Coke  says,  "  Quia  non 
refert  an  quis  intentionem  suam  declaret  verbis,  an  rebus  ipsis, 
velfactisP  And  Chief  Justice  Best  says,  in  Nowell  v.  RoaJce, 
infra,  "  The  rule  given  by  Lord  Coke  is  larger  than  that 
which  has  been  deduced  from  the  decision  in  Clerks  case. 
Lord  Coke's  rule  will  be  complied  with,  if  the  intention  to 
execute  a  power  be  unequivocally  manifested  by  any  circum- 
stances occurring  in  the  case,  or  any  act  of  the  owner  of  the 
power,  without  requiring  any  specified  overt  acts  of  such 
intention." 

In  the  case  of  Blagge  v.  Miles,  1  Story,  427,  Mr.  Justice 
Story,  of  the  Supreme  Court  of  the  United  States,  speaking 
in  regard  to  the  execution  of  powers  by  last  wills  and  testa- 
ments, says :  "  The  main  point  is  to  arrive  at  the  intention  and 
object  of  the  donee  of  the  power  in  the  instrument  of  execu- 
tion, and  that  being  once  ascertained,  effect  is  given  to  it 
accordingly.  If  the  donee  of  the  power  intends  to  execute, 
and  the  mode  be  in  other  respects  unexceptionable,  that  inten- 
tion, however  manifested,  whether  directly  or  indirectly,  posi- 
tively or  by  just  implication,  will  make  the  execution  valid 
and  operative.  I  agree  that  the  intention  to  execute  the  power 
must  be  apparent  and  clear,  so  that  the  transaction  is  not 
fairly  susceptible  of  any  other  interpretation.  If  it  be  doubt- 
ful, under  all  the  circumstances,  then  that  doubt  will  prevent 
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it  from  being  deemed  an  execution  of  the  power.  All  the 
authorities  agree  that  it  is  not  necessary  that  the  intention  to 
execute  the  power  should  appear  by  express  terms  or  recitals 
in  the  instrument.  It  is  sufficient  that  it  should  appear  by 
words,  acts  or  deeds  demonstrating  the  intention." 

We  find  no  case  so  like  the  one  before  us  in  its  circum- 
stances as  Nowell  v.  Roahe,  first  decided  by  Lord  Chief  Justice 
Best,  in  the  Court  of  Common  Pleas,  (2  Bing.  503,)  after- 
wards reversed  in  the  King's  Bench,  (5  Barn.  &  Cress.  730,) 
and  the  judgment  of  the  King's  Bench  affirmed  in  the  House 
of  Lords,  (6  Bing.  475.)  We  are  not  constrained  by  the 
decisions  in  this  case  as  binding  authority,  as  they  were  not 
rendered  until  a  period  long  subsequent  to  our  Revolution. 

For  the  purposes  of  condensation  we  quote  from  Sugdeu  on 
Powers,  vol.  1,  side  page  383,  his  statement  of  the  point 
decided,  and  of  the  case:  " Although  the  testator  has  the 
entirety  of  an  estate,  yet  if  any  share  of  it  is  vested  in  him 
only  for  life,  with  a  power  of  appointment,  a  general  devise 
of  all  his  estates  will  only  pass  the  share  of  which  he  is  seized 
in  fee,  and  a  direction  which  might  properly  be  applied  to 
the  entirety  will  not  be  construed  to  enlarge  the  gift.  This 
was  decided  in  Nowell  v.  Roahe,  when  one  moiety  of  an  estate 
was  settled  by  the  testatrix  to  her  husband  for  life,  remainder 
to  herself  for  life,  remainder  to  such  uses  as  she  should  ap- 
point by  deed  or  will,  and  for  want  of  such  appointment  to 
the  children  of  the  marriage,  with  remainders  over,  and  the 
testatrix  afterwards  bought  the  other  moiety,  which  was  con- 
veyed to  her  in  fee,  and  she  had  no  other  real  estate,  it  was 
held  in  the  Court  of  Common  Pleas  that  a  devise  by  her  of 
all  her  freehold  estates  to  one  for  life,  on  condition  that  out 
of  the  rents  thereof  he  should  from  time  to  time  keep  such 
estates  in  proper  and  tenantable  repair,  with  remainders  over, 
passed  the  entirety  of  the  estate,  that  is,  operated  at  once  as 
an  execution  of  her  power  over  one  moiety,  and  a  devise  of 
her  interest  in  the  other.  The  court  relied  upon  the  general 
intention,  and  laid  some  stress  upon  the  condition  to  keep  the 
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estate  in  repair,  as  the  devisee  could  not  keep  an  undivided 
moiety  in  repair." 

Lord  Wynford,  in  the  House  of  Lords,  observed  (Sugden, 
side  page  384,)  "  that  he  believed  that  nine  hundred  and 
ninety-nine  persons  out  of  a  thousand  would  say,,  on  reading 
this  will,  that  the  testatrix  did  intend  by  it  to  pass  her  whole 
property,  and  this  is  a  question  of  intention.  He  knew  that 
it  was  decided  in  Sir  Edward  Clere's  case,  that  a  will  can  not 
operate  as  an  execution  of  a  power,  unless  it  refers  to  the 
power  or  the  subject  of  it,  or  unless  the  will  can  have  no 
operation  without  supposing  that  an  execution  of  the  power 
was  intended.  But  he  conceived  that  here  the  estate  or 
subject  of  the  power  is  referred  to  in  the  will,  and  that  this 
is  a  case  that  never  occurred  before.  The  words  of  the  will 
are,  '  I  give  and  devise  all  my  estates  in  London  and  Surrey/ 
and  she  adds  a  condition  to  repair,  yet  it  is  said  that  these 
words  may  be  satisfied  by  supposing  that  they  refer  only  to 
that  moiety  which  she  had  in  absolute  property ;  but  he  defied 
any  ingenuity  to  show  that  the  words  applied  only  to  the  one 
moiety,  and  not  to  the  other;  that  the  tenant  for  life  was  to 
repair  one  moiety,  and  leave  the  other  unrepaired.  The  tes- 
tatrix is  clearly  speaking  of  the  whole  of  her  property,  and 
this  will  may  be  held  to  apply  to  all,  and  to  be  an  execution 
of  the  power,  in  perfect  consistency  with  the  doctrine  in  Sir 
Edward  Clere's  ease." 

Chief  Justice  Best  said,  in  delivering  the  judgment  of  the 
Common  Pleas,  "  It  has  long  been  settled,  that  an  express 
declaration  of  the  intent  to  execute  a  power  is  not  necessary ; 
on  the  other  hand,  no  terms,  however  comprehensive,  although 
sufficient  to  pass  every  species  of  property,  freehold  and  copy- 
hold, real  and  personal,  will  execute  a  power,  unless  they 
demonstrate  that  a  testator  had  the  power  in  his  contempla- 
tion, and  intended  by  his  will  to  execute  it.  It  has  often 
been  said  that  a  power  is  not  executed,  unless  the  power,  or 
the  estate  be  referred  to  by  the  will,  or  the  will  can  have  no 
effect  except  as  an  execution   of  the   power.      We   are   not 
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disposed  to  say  these  are  the  only  cases,  and  we  have  high 
authority  for  saying  they  are  not.  They  are  only  put  as  in- 
stances of  the  strong  and  unequivocal  proof  that  is  required; 
but  if  there  were  a  rule  that  courts  of  law  are  only  permitted 
to  hold  a  power  well  executed  in  these  instances,  we  should 
say  that  this  case  comes  within  it,  for  we  think  the  estate  is 
referred  to." 

He  further  said :  "We  think  it  impossible  to  impute  any 
other  intention  to  Mrs.  Trymmer  than  that  of  executing  the 
power  she  had  reserved  to  herself  in  the  estate  in  question; 
and  we  think  that  intention  is  demonstrated  by  every  part  of 
the  will,  and  particularly  by  a  reference  to  the  estate  over 
which  she  had  this  power.  Mrs.  Trymmer  being  seized  of 
one  undivided  moiety,  and  having  a  power  over  the  other 
undivided  moiety,  of  which  power  she  was  the  creator,  gives 
all  her  freehold  estates  in  the  city  of  London  and  county  of 
Surrey,  or  elsewhere,  to  her  nephew,  John  Hoake.  This  is 
not  a  description  of  her  interest  in  the  estates,  but  of  the 
estates,  and  shows  an  intent  to  pass  all  the  property  that  she 
had  a  right  to  dispose  of.  I  should  be  inclined  to  think  these 
words  referred  to  both  parts  of  this  property." 

Mr.  Sugden,  in  commenting  on  this  case,  says :  "In  a  case 
like  Nowell  v.  Roake,  the  nature  of  the  property  might,  with- 
out introducing  any  uncertainty  into  the  rule,  be  considered 
to  manifest  a  sufficient  intention.  I  hold  an  estate  as  an  en- 
tirety, but  the  tenure  is  in  moieties,  and  one  is  subject  only  to 
my  appointment;  I  give,  by  my  will,  all  my  estates  to  one  for 
life.  The  rule  would  exclude  that  moiety  within  the  power, 
if  it  stood  there,  but  I  direct  that  the  tenant  for  life  shall 
keep  the  estates  in  repair.  The  estate  can  not  be  repaired  by 
undivided  moieties,  although  two  tenants  in  common  may 
repair  the  estate;  and  therefore  the  direction  might,  in  favor 
of  the  intention,  have  been  held,  according  to  the  decision  in 
the  Court  of  Common  Pleas,  as  evidence  that  she  was  dealing 
with  the  entirety."  This,  it  must  be  borne  in  mind,  was  said 
by  Mr.   Sugden  from  the  standpoint  that  there   can   be   no 
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sufficient  demonstration  of  an  intention  to  execute  a  power 
except  in  the  three  classes  of  cases  to  which  we  have  referred. 
But,  as  we  have  intimated,  this  stand-point  we  are  not  pre- 
pared to  concede. 

In  Blagge  v.  Miles,  Mr.  Justice  Story  has  criticised  the 
opinion  of  Lord  Chief  Baron  Alexander,  in  delivering 
the  judgment  of  the  judges  in  the  House  of  Lords  in  this 
case  of  Noiuell  v.  Roake,  and  in  re-affirming  the  doctrine 
as  to  the  enumerated  three  classes  of  cases,  and  he  says, 
"Lord  Chief  Justice  Best  has  put  these  classes  of  cases  upon 
the  true  ground.  They  are  instances  of  the  strong  and  une- 
quivocal proof  required  to  establish  the  intention  to  execute 
the  power;  but  they  are  not  the  only  cases." 

But,  to  get  closer  to  the  substance  of  the  matter  now  before 
us  :  Sarah  Funk  owned  one  undivided  third  of  this  estate  in 
fee,  and,  under  the  will  of  her  deceased  husband,  she  had  a 
life  estate  in,  and  full  power  and  authority  to  dispose  of,  the 
other  undivided  two-thirds  as  she  might  think  proper,  by  will 
or  otherwise,  before  her  death.  In  her  last  sickness  she  makes 
her  will,  in  which,  after  certain  specific  bequests  of  personal 
property,  she  makes  disposition  of  "all  and  singular  the  rest, 
residue  and  remainder  of  my  estate,  real  and  personal,  of 
whatever  kind  and  wheresoever  situated."  By  any  construc- 
tion which  can  be  given  the  will  she  disposed  of  the  one  un- 
divided third  that  she  held  in  fee,  and,  so  far  as  the  right  to 
hold  and  enjoy  during  life  and  dispose  of  as  she  saw  fit  either 
before  or  at  death  could  make  it  hers,  the  other  two-thirds 
was  hers  also.  When,  therefore,  she  spoke  of  all  her  real 
estate,  and  the  undivided  one-third  was  necessarily  included, 
did  she  not  refer  also  to  the  undivided  two-thirds?  In  the 
language  of  Lord  Chief  Justice  Best,  "This  is  not  a  descrip- 
tion of  her  interest  in  the  estates,  but  of  the  estates,  and  shows 
an  intent  to  pass  all  the  property  that  she  had  any  right  to 
dispose  of." 

The  case  of  the  property  not  subject  to  the  power  being  an 
undivided  interest  in  the  same  property  the  other  undivided 
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interest  in  which  was  covered  by  the  power,  seems  never  to 
have  arisen  before  Nowell  v.  Boake.  The  property  not  subject 
to  the  power  to  answer  the  requirement  was  present  there* as 
well  as  here;  but  neither  that  case  nor  this  turns  upon  the 
last  point  determined  in  Sir  Edward  Ckre's  case,  that  "  the 
devise  ought  of  necessity  to  enure  as  a  limitation  of  an  use, 
or  otherwise  the  devise  would  be  utterly  void."  These  cases 
proceed  upon  another  ground  entirely.  They  stand  upon  the 
ground  of  the  general  intention  to  be  gathered  from  a  con- 
sideration of  the  whole  will  and  from  the  situation  of  the 
property.  The  fact  of  co-existing  undivided  interests,  one 
within  and  the  other  without  the  power,  is  but  one  element 
in  the  proof  of  intention,  but  a  circumstance  of  great  weight. 
Here,  too,  the  disposition  of  her  real  estate  of  whatever 
kind  was  coupled  with  an  order  and  direction  to  sell  "my  real 
estate,"  and  make  all  deeds  and  conveyances  "  necessary  to 
assure  and  perfect  in  the  purchaser  or  purchasers  thereof  the 
full  title  thereto," — that  is,  the  title  to  her  real  estate,  not  the 
title  to  her  interest  in  the  real  estate.  These  words  would 
seem  to  apply  to  the  whole  property  and  to  refer  to  both  parts 
thereof,  as  well  that  held  under  the  power  as  that  held  by  a 
different  tenure.  And  other  parts  of  the  will  specifically  dis- 
posed of  other  property  in  which  she  only  had  a  life  estate 
under  the  will  of  her  deceased  husband  and  a  like  power  of 
disposition.  The  evidence  shows  she  had  no  gold  watch 
except  one  bequeathed  to  her  for  life  with  the  like  power  of 
disposition,  and  that  most  of  the  furniture  she  had  was  held 
by  like  tenure  and  with  like  power  of  disposition.  And  yet, 
just  preceding  the  disposition  of  her  real  estate,  she  bequeathed 
"  my  gold  watch"  to  the  nephew  and  namesake  of  her  husband, 
and  she  bequeathed  "all  my  household  furniture"  to  her 
daughters.  Now,  she  had  no  authority  to  bequeath  the  watch 
and  the  furniture  which  had  been  her  husband's,  except 
by  virtue  of  the  power  in  her  husband's  will.  She  had  in 
such  property,  strictly  speaking,  only  a  life  estate  with  full 
power  of  disposition  before  her  death.     That  she  did  exercise 
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the  power  of  disposition  delegated  by  the  prior  will,  in  refer- 
ence to  these  articles  of  personal  property,  and  then  proceeded 
to  dispose  of  "my"  real  estate,  using  the  same  language  she 
had  used  in  bequeathing  the  chattels  "my  watch,"  "my  fur- 
niture," would  seem  to  afford  strong  evidence  she  intended 
her  will  to  work  not  only  by  the  interest,  but  by  the  power. 
It  has  been  long  settled  that  a  will  may  operate  both  as  an 
appointment  under  a  power  and  as  a  conveyance  of  an  interest. 
All  that  is  required  is  that  it  should  appear  it  was  so  intended. 
In  Hughes  v.  Turner,  3  Mylne  &  Keene,  666,  the  Master 
of  the  Rolls,  Sir  John  Leach,  said :  "  There  is  a  gift  here 
of  a  gold  watch,  piano  forte  and  music  books,  which  she  could 
only  dispose  of  by  the  execution  of  her  power.  It  is  argued, 
that  she  had  assumed  and  treated  these  as  her  own  property, 
independently  of  her  sister's  will.  No  such  inference  judicially 
arises.  A  gift  of  the  rest,  residue  and  remainder  of  her  real 
and  personal  estate  imports  a  gift  of  therest  and  residue  of 
that  estate  which  she  considered  her  own  and  had  previously 
partly  disposed  of.  A  gift  of  that  which  a  testator  can  not 
dispose,  except  in  execution  of  a  power,  necessarily  manifests 
an  intention  to  execute  that  power."  The  matter  of  the  Cardi- 
ganshire estate  was  also  relied  on  by  the  Master  of  the  Rolls 
in  this  case,  but  the  decision  of  the  House  of  Lords  in  Bowes 
v.  Bowes,  effectually  disposed  of  this  Cardiganshire  matter. 
And  so  the  cause  came  up  again  for  a  rehearing  before  Sir  C. 
C.  Pepys,  his  successor  as  Master  of  the  Rolls.  It  is  true  the 
judgment  was  otherwise  upon  the  rehearing,  principally  by 
force  of  the  Bowes  case,  but  upon  this  point  now  in  review  the 
consideration  of  the  court  only  was  that  a  reference  to  part 
of  the  subject,  or  to  some  of  many  subjects  of  the  power,  will 
not  be  sufficient  to  make  a  will  operate  as  an  execution  of  the 
power,  when  there  is  no  other  indication  of  an  intention  to  exe- 
cute it.  But  here,  we  think  there  are  other  indications  of  an 
intention  to  execute,  and  we  only  regard  the  bequests  of  the 
watch  and  furniture  as  cumulative  evidence,  derived  from  the 
face  of  the  will  itself,  of  the  intent. 
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When  the  subject  of  the  power  is  real  estate,  and  the  ques- 
tion is  as  to  the  execution  of  the  power  by  the  devise,  it  is  the 
well  settled  doctrine,  you  may  always  look  at  the  condition  of 
the  property  and  the  facts  dehors  the  will,  to  arrive  at  the 
intention  of  the  testator.  These  facts  are,  in  addition  to  the 
evidence  in  regard  to  the  watch  and  furniture,  that  Sarah 
Funk  held,  under  the  will  of  her  deceased  husband,  a  life 
estate  in  two-thirds  of  the  south  thirty  feet  of  lot  6,  with  power 
to  dispose  of  the  same  as  she  thought  fit;  that,  after  the  death 
of  her  husband,  she  purchased  the  other  undivided  one-third 
interest,  and  the  same  was  conveyed  to  her  in  fee ;  that  she 
also  purchased  other  real  estate  in  fee,  and  that  at  the  time  of 
the  execution  of  her  will  and  of  her  decease,  she  held  the 
entirety  of  said  south  thirty  feet,  one-third  in  fee  simple  abso- 
lute, and  the  other  two-thirds  for  life,  with  full  power  of 
disposition  by  will  or  otherwise.  There  is  no  judicial  presump- 
tion that  at  the  time  she  made  the  devise  she  had  forgotten 
either  that  she  owned  this  thirty  feet,  or  by  what  tenures  she 
held  it,  or  that  she  had  power  of  appointment  under  the  will 
of  Absalom  Funk  as  to  the  undivided  two-thirds.  The  pre- 
sumption would  be  she  knew  her  own  titles,  and  the  powers 
she  had  in  reference  to  the  property  she  held  and  enjoyed. 
This  presumption  is  made  manifest  fact  when  we  see  her  dis- 
posing in  her  will  of  property  which  she  could  legally  only 
dispose  of  by  virtue  of  the  powers  in  the  first  will.  It  would 
hardly  be  contended  the  gift  of  the  watch  was  not  a  valid  exe- 
cution of  the  power  in  the  first  will,  so  far,  at  least,  as  that 
watch  is  concerned.  But  it  was  not  a  good  execution  of  the 
power  unless  she  intended  to  execute  it.  The  fact  she  did 
specifically  execute  it,  conclusively  establishes  that  she  had 
such  intention,  and,  having  such  intention,  she  must  have 
known  and  remembered  the  power  vested  in  her  by  the  first 
will.  She  thus  knowing  and  remembering  the  powers  she 
had,  and  devising  all  her  real  estate  to  trustees  to  be  sold  as 
soon  as  the  same  could  be  done,  and  the  proceeds  divided 
among  her  children  and  grandchildren,  is  there  any  reasonable 
35—92  III. 
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and  consistent  theory  other  than  that  she  intended  to  execute 
the  power,  and  wished  the  entirety  of  the  thirty  feet  of  ground 
sold?  Again,  there  is  this  further  fact  dehors  the  will,  that, 
in  the  absence  of  an  appointment  by  her,  the  undivided  two- 
thirds  interest  she  had  under  the  power  would  have  to  be  di- 
vided among  two  hundred  and  twenty-two  heirs  of  her  deceased 
husband.  So  that,  unless  we  find  an  intent  to  act  by  the 
power,  she  was  leaving  an  undivided  one-third  interest  in  this 
small  parcel  of  land  to  be  held  in  common  with  two  hundred 
and  twenty-two  tenants  of  the  undivided  two-thirds  interest. 
This  would  appear  absurd,  especially  when  considered  in  con- 
nection with  the  injunction  for  a  speedy  sale  of  her  estate,  and 
the  caution  in  her  will  against  any  sacrifice  of  her  property. 

It  is  a  question  of  intention.  If  it  were  only  admitted  that 
the  rules  by  which  that  intention  may  be  ascertained  were  not 
fixed  and  settled,  then  it  can  not  be  doubted  but  that  the  evi- 
dence afforded  by  this  will  and  this  record  establishes  that 
intention  beyond  a  reasonable  doubt.  If  the  intention  is  clear 
and  manifest,  it  is  all  that  is  required  by  that  which  we  have 
designated  as  the  fundamental  rule;  to  require  more  would  be, 
as  is  suggested  by  Justice  Story,  to  make  "the  cases  govern 
the  general  rule  as  to  intention,  and  not  the  rule  the  cases." 

The  demands  of  substantial  justice  do  not  require  we  should 
follow  the  subtle  niceties  of  some  of  the  English  cases;  and 
such  course  would  be  inconsistent  with  the  liberal  rules  we 
have  heretofore  announced  should  govern  in  the  ascertainment 
of  the  intentions  of  testators. 

The  English  Parliament  has  radically  changed  the  law  of 
that  country  by  the  statutes  of  7  Will.  IV.  and  1  Vict.  ch. 
26;  and  that,  too,  to  such  an  extent  that  a  general  devise  now 
operates  as  an  execution  of  a  general  power  of  appointment, 
unless  a  contrary  intention  appears.  As  we  have  seen,  Jus- 
tice Story  refused  to  follow  the  technical  rule  established  by 
some  of  the  cases. 

In  Andrews  v.  Brumjield,  32  Miss.  108,  and  in  White  v. 
Hicks,  33  N.  Y.  383,  the  courts  expressly  repudiated  the  doc- 
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trine  of  the  English  cases  establishing  that  the  amount  of  the 
testator's  personal  property  could  not  be  inquired  into  to  show 
an  intention  to  execute  a  power  of  appointment,  and  the  de- 
cisions were  in  no  way  predicated  upon  local  statutes.  And 
in  Amory  v.  Meredith,  7  Allen,  397,  the  Supreme  Court  of 
Massachusetts,  also  in  the  absence  of  any  statutory  provision, 
decided  in  the  very  teeth  of  the  rule  said  to  be  deducible  from 
Clerks  case;  and  the  case  is  a  strong  one  to  show  the  rank 
injustice  that  might  be  done  by  an  adherence  to  that  rule. 

There  are  no  former  decisions  of  this  court  that  militate 
against  the  rule  we  now  announce.  In  Wimberly  v.  Hurst, 
33  111.  173,  we  remarked  that  where  a  conveyance  is  general 
it  will  be  held  as  an  execution  of  a  power,  if  it  would  otherwise 
be  wholly  inoperative.  This  is  a  mere  reiteration  of  the  real 
point  in  Clere's  case,  et  res  magis  valeat,  quam  per  eat.  It  is 
entirely  consistent  with  what  we  now  hold;  and  we  are  ready 
to  repeat  it  when  occasion  requires.  In  Coffing  v.  Taylor, 
16  111.  474,  and  in  Davenport  v.  Young,  id.  552,  the  court 
was  speaking  in  reference  to  the  construction  to  be  given  to 
deeds  and  not  in  regard  to  wills,  and  what  was  said  in  those 
cases  was  properly  said  under  the  circumstances  of  the  cases 
then  before  us.  As  was  said  by  us  in  Butler  v.  Huestis,  68 
111.  596,  "we  are  disposed  to  regard  what  we  must  know  was 
the  clear  intention  of  the  testatrix,  which  we  gather  from  the 
will  itself  when  construed  in  connection  with  the  power,  as 
the  all  controlling  element  in  the  decision  of  the  case.  If  we 
are  to  interpret  wills  in  the  light  of  precedents,  we  ought  to 
follow  those  that  are  most  in  harmony  with  the  genius  and 
laws  of  this  country,  and  the  manners  and  customs  of  its 
people.  We  ought  rather  to  be  guided  by  those  that  would 
most  effectually  do  justice." 

We  prefer,  then,  to  follow  the  broad  and  liberal  rule 
announced  by  Lord  Coke  in  Scrope's  case,  and  by  Mr.  Justice 
Story  in  Blagge  v.  Miles,  and  that  is  based  upon  principle, 
and  thus  carry  into  effect  the  intention  of  the  testatrix,  rather 
than    to  defeat   such  intention    by  following   the   narrow   and 
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technical  rule  predicated  upon  the  cases.  The  provisions  of 
the  whole  will  taken  together  and  the  facts  dehors  the  will 
clearly  indicate,  to  our  minds,  an  intention  to  pass  the  whole 
estate,  and  we  think  the  devise  should,  in  favor  of  the  inten- 
tion, be  held,  to  work  both  by  the  interest  and  by  the  power, 
and  to  pass  the  entirety. 

We  find   no  error  in   the  record,  and  the  judgment  of  the 

circuit  court  must  be  affirmed. 

Judgment  affirmed. 


CASES 


'    SUPREME  COURT  OF  ILLINOIS. 

NOKTHERN  GRAND  DIVISION. 

SEPTEMBER    TERM,   1879. 


James  Mix  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Pleading — nil  debet  in  suit  on  appeal  bond.  The  plea  of  nil  debet  in  an 
action  of  debt  upon  a  bond,  where  there  are  no  common  counts  in  the  declara- 
tion, is  inapplicable,  and  bad  on  general  demurrer. 

2.  Same — plea — non  est  factum.  The  plea  of  non  est  factum  is  proper  in  an 
action  of  debt  upon  an  instrument  under  seal.  When  interposed  without 
being  sworn  to,  the  defendant  may  take  advantage  of  any  variance  between 
the  instrument  sued  on  and  the  declaration,  and  when  verified  by  affidavit  it 
puts  in  issue  the  execution  of  the  instrument  sued  on. 

3.  Same — to  action  on  appeal  bond.  A  plea  in  an  action  of  debt  upon  an 
appeal  bond,  that  the  appeal  was  prosecuted  with  effect,  and  that  the  party 
appealing  did  pay  the  amount  of  the  judgment  affirmed  on  appeal,  is  bad  on 
special  demurrer,  as  being  double,  and  repugnant. 

4.  A  plea  in  debt  upon  an  appeal  bond  given  on  appeal  from  a  judgment 
against  lands  for  taxes,  that  the  judgment  was  against  the  lands  and  not 
against  the  appellant,  and  that  he  did  not  own  the  lands,  and  had  no  interest 
therein,  and  that  he  did  not  appeal,  or  try  to  appeal  to  the  Supreme  Court, 
and  that  the  judgment  was  not  for  the  recovery  of  money  against  the  appellant, 
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and  that  the  condition  of  the  bond  was  not  prescribed  by  the  county  court,  and 
that  they  are  not  in  compliance  with  the  statute,  is  bad  on  demurrer. 

5.  Same — plea  must  answer  all  it  pro/esses.  Where  a  plea  professes  to  answer 
the  whole  cause  of  action  and  does  not,  it  is  bad,  and  if  there  is  no  other  plea 
the  plaintiff  may  disregard  it  and  take  judgment  by  default  at  the  proper  time. 

6.  In  such  case  a  plea  averring  that  the  defendants  observed  all  the 
conditions  in  the  bond  specified,  and  that  the  appellant  paid  the  costs  and 
judgment  mentioned  in  the  declaration  according  to  the  terms  and  effect  of 
the  writing  obligatory,  is  repugnant,  and  obnoxious  to  a  special  demurrer. 

7.  Same — plea  of  general  performance.  A  plea  of  general  performance  to  a 
declaration  assigning  special  breaches  is  bad  on  general  demurrer.  Where  a 
particular  breach  of  the  condition  of  a  bond  is  assigned  the  plea  should  answer 
it. 

8.  Pleading  and  evidence — evidence  under  plea  of  non  est  factum.  Under 
the  plea  of  non  est  factum  in  debt  upon  a  bond,  not  sworn  to,  the  defendant  can 
only  avail  of  any  variance  that  may  exist,  or,  if  verified,  that  the  bond  was 
not  that  of  the  obligors,  and  no  proof  in  avoidance  of  the  bond  can  be  made. 

9.  Evidence — title  by  parol.  Parol  evidence  is  not  admissible  to  prove  that 
the  title  to  land  was  not  in  a  certain  party. 

10.  Admission — by  recitals  in  bond.  Where  an  appeal  bond  on  an  appeal 
from  a  judgment  for  taxes  recites  that  judgment  had  been  rendered  against 
a  list  of  lands  set  out,  for  the  sums  set  after  each  tract,  this  will  amount  to  an 
admission  of  the  rendition  of  the  judgment  appealed  from,  and  that  the  sum 
set  after  each  tract  is  the  true  amount,  and  the  production  of  such  bond  is 
sufficient  evidence  of  such  judgment. 

Appeal  from  the  Appellate  Court  of  the  Second  District; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
Hon.  Geo.  W.  Pleasants  and  Hon.  Lyman  Lacey,  Justices. 

This  was  an  action  of  debt,  brought  by  the  People,  against 
James  Mix,  Helen  M.  Mix,  H.  C.  Todd  and  Stephen  K. 
Moore,  upon  an  appeal  bond,  in  the  circuit  court  of  Kankakee 
county. 

The  bond  was  given  upon  an  appeal  from  a  judgment  of  the 
county  court  of  Kankakee  county  to  the  Supreme  Court.  The 
judgment  appealed  from  was  against  various  tracts  of  land  for 
the  taxes  due  thereon  for  the  year  1875,  and  interest  and  costs. 

The  cause  was  tried  before  the  Hon.  Franklin  Blades, 
judge,  and  a  jury,  resulting  in  a  verdict  and  judgment  in  favor 
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of  the  people,  against  the  defendants.  The  defendants  appealed 
to  the  Appellate  Court,  in  which  the  judgment  of  the  circuit 
court  was  affirmed. 

Mr.  Stephen  R.  Moore,  for  the  appellants. 

Mr.  Daniel  H.  Paddock,  for  the  People. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  debt,  brought  in  the  Kankakee  circuit 
court,  on  a  bond  executed  by  appellants  on  an  appeal  to  the 
Supreme  Court  from  a  judgment  for  the  amount  of  taxes  against 
a  large  number  of  tracts  of  land  and  lots.  The  declaration 
contains  two  counts,  and  assigns  breaches  that  Mix  did  not 
prosecute  his  appeal  with  effect,  and  the  judgment  was  affirmed 
in  the  Supreme  Court,  and  judgment  rendered  against  Mix  for 
the  costs  of  that  court;  that  the  judgment  and  costs  have  not 
been  paid  and  the  judgment  remains  in  full  force. 

Defendants  filed  a  number  of  pleas:  1st,  non  est  factum; 
2d,  nil  debet;  3d,  that  Mix  did  prosecute  his  appeal  with  effect 
and  did  pay  the  amount  of  the  judgment  so  affirmed,  according 
to  the  tenor  and  effect  of  the  bond,  and  has  kept  all  and  sin- 
gular the  conditions  of  the  bond;  4th,  that  the  judgment  was 
against  the  lands  and  not  against  Mix,  and  he  did  not  own 
the  lands  and  had  no  interest  therein,  and  he  did  not  appeal 
or  try  to  appeal  from  the  judgment  to  the  circuit  court, 
and  the  judgment  was  not  for  the  recovery  of  money  against 
Mix,  and  that  the  condition  of  the  bond  was  not  prescribed 
by  the  county  court,  and  it  is  not  in  compliance  with  the 
statute;  and  5th,  that  Mix,  since  the  giving  of  the  bond  and 
before  the  commencement  of  the  suit,  paid  the  taxes,  interest 
and  costs  to  the  treasurer  of  the  county  on  each  and  every 
piece  and  parcel  of  land  in  the  bond  described. 

To  each  of  these  pleas  plaintiff  filed  a  demurrer,  and  it  was 
sustained  to  all  but  the  first.  We  are  at  a  loss  to  see  why 
defendants  should  file  a  plea  of  nil  debet  to  an  action  of  debt 
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on  a  bond  when  there  are  no  common  counts  in  the  declara- 
tion. All  know  such  a  plea  in  this  case  is  inapplicable  and 
bad  on  demurrer.  If  issue  had  been  joined  on  it  we  are 
unable  to  conceive  its  use  to  defendants  on  the  trial.  It  was 
bad,  and  the  court,  of  course,  sustained  a  demurrer  to  it. 

Nor  can  we  see  why  a  demurrer  was  filed  to  the  plea  of  non  est 
factum.  We  presume  the  entire  profession,  without  exception, 
know  it  is  a  proper  plea  to  an  action  of  debt  on  an  instrument 
under  seal.  We  have  never  heard  or  known  of  its  being 
questioned.  When  interposed,  the  defendant  may  take  ad- 
vantage of  any  variance  between  the  instrument  and  the  dec- 
laration. If,  however,  defendant  intends  to  deny  that  he  ever 
executed  the  writing  obligatory  sued  on,  he  is  required  to 
verify  this  plea  by  affidavit,  and  when  he  does  so  the  plain- 
tiff is  put  upon  the  proof  of  the  execution  of  the  instrument. 
The  court  could  not  do  otherwise  than  overrule  the  demurrer 
to  this  plea. 

The  demurrer  to  the  third  and  fourth  pleas  was  special. 
The  third  plea  is  double.  It  avers  that  the  appeal  was  prose- 
cuted with  effect  and  that  Mix  did  pay  the  amount  of  the 
judgment  so  affirmed.  It  is  also  repugnant  and  impossible 
to  be  true.  If  the  appeal  was  prosecuted  with  effect,  then  the 
judgment  of  the  lower  court  was  reversed,  and  if  reversed, 
there  was  no  judgment  that  could  be  paid.  A  plea  similar  to 
the  fourth  was  held  bad  on  demurrer  in  the  case  of  Mix  v. 
The  People,  SQ  111.  330,  and  that  case  must  govern  this. 

The  fifth  plea  does  not  profess  to  answer  the  whole  dec- 
laration. 

In  the  case  of  George  v.  Bisehoff,  68  111.  236,  it  was  held 
that  where  a  plea  professes  to  answer  the  whole  cause  of  action 
and  does  not,  it  is  bad,  and  there  being  no  other  plea  the 
plaintiff  might  have  taken  judgment  by  default  at  the  proper 
time.  It  follows  that  this  plea  is  bad  and  the  court  did  right 
in  sustaining  the  demurrer. 

Defendants  below  by  leave  of  court  filed  two  additional 
pleas,  to  which  a  demurrer  was  filed  and  sustained.     The  first 
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additional  plea  avers  that  defendants  did,  from  time  to  time, 
and  at  all  times  after  the  making  of  the  writing  obligatory 
and  the  conditions  therein,  well  and  truly  keep  and  perform 
all  and  singular  the  matters  and  things  in  the  condition 
specified,  and  they  aver  that  James  Mix  did  prosecute  his 
appeal  with  effect.  The  second  additional  plea  avers  the 
defendants  observed  all  the  conditions  in  the  bond  specified, 
and  that  James  Mix  paid  the  costs  and  judgment  mentioned 
in  the  declaration  according  to  the  terms  and  effect  of  the 
writing  obligatory.  The  special  causes  of  demurrer  assigned 
to  these  pleas  are,  that  neither  of  them  goes  to  the  whole  decla- 
ration ;  that  they  do  not  meet  all  the  breaches  assigned  in  the 
declaration,  and  both  pleas  are  contradictory  and  repugnant. 

The  second  of  these  pleas  is  repugnant,  inasmuch  as  it  is 
averred,  first,  that  defendants  kept  and  performed  all  of  the 
conditions  of  the  bond.  Now,  this  embraced  prosecuting  the 
appeal  with  effect,  and  the  pleader  does  thus  aver  that  the 
appeal  was  prosecuted  with  effect.  And  then  it  impliedly 
admits  that  it  was  not  prosecuted  with  effect,  by  averring  that 
Mix  paid  the  costs  and  judgment  mentioned  in  the  declaration 
and  that  the  costs  and  judgment  are  paid,  satisfied  and  dis- 
charged. Now  the  judgment  mentioned  in  the  declaration  is 
the  judgment  affirmed  by  the  Supreme  Court.  The  demurrer 
to  this  plea  was,  therefore,  properly  sustained. 

It  will  be  observed  that  the  first  additional  plea  is  one  of 
general  performance.  It  was  held  in  Mix  v.  The  People,  supra, 
that  a  particular  breach  on  the  bond  having  been  assigned  in 
the  declaration  the  plea  should  have  answered  it,  and  that  a 
plea  of  general  performance  was  clearly  bad.  And  the  author- 
ities referred  to  in  that  case  hold  such  a  plea  to  a  declaration 
assigning  special  breaches  bad  on  general  demurrer.  There 
was,  therefore,  no  error  to  sustaining  the  demurrer  to  this 
plea. 

The  plea  of  non  est  factum  was  the  only  plea  upon  which  the 
case  was  tried.  And  its  office  was  to  enable  defendants  to 
avail  of  any  variance  that  might  have  existed,  or,  that  it  was 
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not  the  deed  of  the  obligors.  We  are  unable  to  see  that,  un- 
der it,  proof  in  avoidance  of  the  action  could  be  made.  But 
proof  of  payment  of  taxes  on  the  lands  was  admitted  as  far  as 
it  was  offered,  but  was  properly  rejected  under  the  issue  so  far 
as  the  offer  was  to  prove  title  to  the  land  was  not  in  Mix,  and 
for  the  further  reason  that  such  proof  could  not  be  made  orally. 
Whether  or  not  the  other  evidence  offered  and  rejected  would 
have  been  admissible  under  proper  issues,  it  was  improper  as 
attempting  to  prove  written  documents  by  oral  evidence,  which 
would  violate  one  of  the  most  elementary  rules  of  evidence, 
that  must  be  familiar  to  all  members  of  the  profession.  There 
was  no  error  in  rejecting  evidence. 

It  is  urged,  that  the  evidence  introduced  wholly  failed  to 
make  out  a  case.  Not  that  there  was  a  conflict  in  the  evidence, 
but  that  there  was  no  evidence  on  which  to  base  a  finding. 
Plaintiff  introduced  the  appeal  bond,  and  it  recited  that  judg- 
ment had  been  rendered  against  each  tract  of  land  for  the  sum 
set  opposite  to  each,  and  a  list  of  the  lands  against  which  the 
judgment  appealed  from  was  rendered  is  set  out  in  the  appeal 
bond,  and  the  sums  for  which  judgment  had  been  rendered. 
The  obligors  thus  admit  that  judgment  had  been  thus  rendered, 
and  the  sum  set  opposite  each  tract  was  for  the  true  amount. 
We  fail  to  see  how  more  satisfactory  evidence  of  the  amount 
of  the  judgment  could  be  produced.  The  amounts  appear,  and 
when  defendants  gave  the  bond  they  admitted  the  judgment 
had  been  rendered,  the  amount,  and  that  the  amount  was  cor- 
rect. They  are  bound  by  this  admission.  We  had  supposed 
that  this  was  so  plain  that  no  person  in  or  out  of  the  profession 
would  have  questioned  it.  . 

But  the  case  of  Mestling  v.  Hughes,  89  111.  389,  is  referred 
to  as  conclusive  in  favor  of  appellants.  That  was  an  action 
on  an  appeal  bond  conditioned  for  the  payment  of  rents  due 
and  to  become  due,  and  all  damages  and  loss  and  costs.  The 
amount  of  rents  and  damages  and  loss  were  not,  nor  could 
they  have  been,  fixed  or  ascertained  in  that  bond.  Had  the 
rents  already  due  been  specified  as  to  amount,  in  the   bond, 


1879.]  Carbine  v.  Morris.  555 

Syllabus. 

the  amount  thus  fixed  would  have  been  proved  simply  by  the 
production  of  the  bond.  But  as  the  amount  of  accrued  rent 
and  the  rent  to  accrue  and  the  damage  and  loss  were  not 
fixed  in  the  bond,  the  amount  of  course  had  to  be  proved  after 
the  bond  was  read  in  evidence.  This  is  the  distinction  between 
that  case  and  this,  and  it  is  so  plain  that  all  must  see  and  com- 
prehend it  at  the  most  casual  glance.  The  appeal  bond  show- 
ing and  admitting  the  amount  of  the  judgment  appealed  from, 
when  the  order  of  this  court  affirming  that  judgment  was  read 
in  evidence,  appellee  had  made  out  a  case  and  was  entitled  to 
recover. 

The  objection  that  the  judgment  can  not  be  sustained  be- 
cause the  declaration  only  claims  $900  damages  is  wholly  un- 
founded. The  declaration  in  the  beginning  claims  $2500  debt, 
and  each  count  concludes  with  a  claim  of  damages  to  that 
amount. 

All  the  other  questions  raised  are  merely  frivolous  and  we 
decline  to  waste  time  in  considering  them. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Thomas  Carbine 

v. 

William  C.  Morris. 

1.  Sheriff's  deed — as  evidence  of  title,  must  be  supported  by  a  judgment.  In 
order  to  sustain  a  title  under  a  sheriff's  deed  for  land  sold  on  execution,  proof 
of  the  judgment  upon  which  the  execution  issued  is  indispensable. 

2.  Evidence — to  prove  judgment.  The  recitals  of  the  certificate  of  pur- 
chase in  a  sheriff's  deed  are  not  competent  evidence  to  establish  the  existence 
and  contents  of  the  judgment  under  which  the  sale  was  made. 

3.  Judgment  lien — as  to  property  parted  with  before  its  rendition.  Where 
the  purchaser  of  two  lots  cancels  his  contract  for  their  purchase,  and  takes  a 
new  contract  for  one  of  the  lots  only,  and  the  original  owner  sells  the  other  lot 
to  a  third  person,  who  takes  possession,  before  the  recovery  of  a  judgment 
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against  the  original  purchaser,  the  judgment  will  create  no  lien  upon  the  lot 
so  taken  back  and  sold  to  the  second  purchaser,  and  the  sale  of  the  same  on 
execution  issued  upon  such  judgment  will  pass  no  title,  and  the  sheriff's  deed 
for  such  lot  will  be  set  aside  as  a  cloud  upon  the  title  of  the  second  purchaser. 

4.  Judicial  sale — of  lot  held  under  contract  of  purchase.  The  purchaser 
of  lots  at  sheriff's  sale  under  execution,  or  his  assignee  taking  a  sheriff's 
deed,  acquires  the  title  and  interest  only  which  the  judgment  debtor  had, 
and  if  the  latter  had  only  a  contract  of  purchase  not  performed,  such 
grantee  must  complete  the  debtor's  contract  of  purchase,  if  he  would  hold 
the  title;  and  where,  subsequent  to  the  lien  of  the  judgment,  another  acquires 
a  deed  from  the  original  vendor,  and  seeks  to  have  the  sheriff's  deed  set 
aside  as  a  cloud  upon  his  title,  the  sheriff's  grantee  must  show,  in  order  to 
defeat,  the  relief  sought,  such  a  contract  of  purchase  in  favor  of  the  debtor  as 
can  be  specifically  enforced  in  equity  in  his  favor. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

Prior  to,  and  on  October  18,  1866,  one  Hull  was  the  pro- 
prietor of  two  town  lots  described  as  101  and  102,  Hull's  sub- 
division in  one  of  the  additions  to  Chicago. 

On  that  day  he  entered  into  a  contract  with  one  O'Brien 
to  sell  to  O'Brien  these  lots.  The  record  shows  that  the  price 
was  to  be  paid  in  instalments,  but  fails  to  show  the  amount, 
or  the  time  within  which  it  was  required  by  the  terms  of  the 
contract  to  be  paid.  The  record  shows  that  by  the  14th  of 
February,  1867,  O'Brien  had  paid  Hull,  as  part  of  this  pur- 
chase money,  $173.40. 

On  August  1,  1869,  nearly  three  years  after  the  date  of  the 
contract,  O'Brien,  being  in  default  in  part  of  the  purchase 
money,  with  the  consent  of  Hull  canceled  the  contract  above 
mentioned,  and  a  new  arrangement  was  made  between  Hull, 
O  Brien  and  William  C.  Morris,  by  which  Hull  gave  Morris 
a  contract  to  sell  to  him  lot  102  for  $775,  and  gave  to  O'Brien 
a  contract  to  convey  to  him  lot  101,  upon  the  payment  of  $243 
in  addition  to  what  had  been  paid  upon  the  old  contract.  Soon 
after  this  Morris  took  possession  of  lot  102,  under  his  con- 
tract, and  has  held  possession  ever  since. 

On  the  14th  September,  1869,  the  sheriff  of  Cook  county, 
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professing  to  hold  an  execution  against  O'Brien  upon  a  judg- 
ment rendered  in  the  circuit  court  of  that  county,  and  in 
favor  of  Goodwillie  &  King,  sold  lots  101  and  102,  as  the 
property  of  O'Brien,  to  Elizabeth  Goodwillie  for  $73.62,  and 
issued  to  Elizabeth  Goodwillie  a  certificate  of  sale,  and  after- 
wards on  the  20th  of  December,  1870,  the  sheriff  conveyed 
by  deed  this  property  to  Carbine,  as  the  assignee  of  Elizabeth 
Goodwillie,  and  this  deed  was  filed  for  record  May  20,  1872. 

On  the  14th  of  September,  1872,  at  the  request  of  William 
C.  Morris,  Hull  conveyed  lot  102  to  James  Morris,  and  this 
deed  was  filed  for  record  two  days  afterwards. 

On  the  23d  of  June,  1874,  James  Morris  conveyed  lot  102 
to  William  C.  Morris. 

February  20,  1875,  William  C.  Morris  executed  to  James 
Morris  a  mortgage  upon  lot  102  to  secure  the  sum  of  $900. 

The  bill  in  this  case  was  filed  May  26,  1876,  by  William 
C.  Morris  with  James  Morris,  against  Carbine,  claiming  to 
be  the  owner  in  fee  of  lot  102,  and  asking  that  the  sheriff's 
deed  to  Carbine  should  be  set  aside  as  a  cloud  upon  his  title. 
Upon  hearing,  the  circuit  court  granted  the  relief  sought,  and 
Carbine  appeals  to  this  court. 

Mr.  William  H.  Sisson,  for  the  appellant. 
Messrs.  Ela  &  Parker,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  decree  in  this  case  must  be  affirmed.  The  complainant, 
Morris,  shows  a  clear  title  to  lot  102,  and  Carbine  fails  to 
show  any  valid  claim  against  this  property.  The  record  fails 
to  show  that  there  was  really  any  judgment  in  favor  of  Good- 
willie and  King,  and  against  O'Brien.  The  recitals  of  the 
certificate  of  purchase  in  the  sheriff's  deed  are  not  competent 
evidence  to  establish  the  judgment,  and  a  judgment  is  a 
necessary  foundation  to  the  efficiency  of  such  a  deed.  There 
is  no  intimation  in  the  record  as  to  the  time  when  the  sup- 
posed judgment   was  rendered,  or  became  a   lien   upon   the 
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property  of  O'Brien.  If  there  was  a  valid  judgment,  and  it 
was  rendered  after  the  original  contract  of  October  18,  1866, 
between  Hull  and  O'Brien  had  been  canceled,  and  the  con- 
tract in  relation  to  lot  102  was  made  between  Hull  and  Wil- 
liam C.  Morris,  it  is  evident  that  O'Brien  had  ceased  to  have 
any  interest  of  any  kind  in  that  lot,  and  there  was  nothing 
upon  which  the  judgment  could  become  a  lien,  or  upon  which 
the  sheriff's  deed  could  have  any  effect. 

Even  if  a  valid  judgment  were  shown  to  have  existed  prior 
to  the  cancelling  of  the  original  contract  between  Hull  and 
O'Brien,  the  purchaser  at  sheriff's  sale  would  in  such  case,  by 
the  sheriff's  deed,  have  taken  the  same  right  and  interest  (and 
no  more)  that  O'Brien  then  held  in  the  property.  That  right 
(if  any  existed)  consisted  in  the  right  of  O'Brien  to  demand 
of  Hull  a  conveyance  of  both  lots  101  and  102,  upon  the 
payment  of  the  unpaid  instalment  of  the  purchase  money. 

Whether  the  terms  of  the  contract  were  such  that  O'Brien 
at  that  time  could  have  compelled  a  specific  performance  of 
that  contract  by  Hull,  does  not  appear.  But  assuming  that 
Hull  had  waived  the  delay  in  payment,  and  that  O'Brien  at 
that  time,  December  20,  1870,  (in  the  absence  of  the  new 
arrangement  made  between  Hull,  O'Brien  and  Morris,)  might 
have  compelled  a  specific  performance  by  Hull,  this  could 
only  have  been  done  by  a  bill,  supported  by  proof,  stating 
specifically  the  terms  of  the  contract,  and  offering  to  pay  to 
Hull  the  unpaid  part  of  the  purchase  money. 

In  the  most  favorable  view  of  the  case  Carbine  simply 
acquired  this  right  of  O'Brien,  and  was  thereby  placed  in  his 
shoes,  and  to  maintain  a  defence  to  this  suit  it  was  necessary 
for  him  in  this  case  to  set  up  in  answer,  and  establish  by  proof, 
a  case  which  would  have  enabled  him  to  have  maintained  a 
bill  for  specific  performance  against  Hull  on  the  26th  of  May, 
1876.     This  he  utterly  failed  to  do. 

The  decree  of  the  circuit  court  upon  this  record  was  right, 
and  must  be  affirmed. 

Decree  affirmed. 
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Syllabus. 


John  Downey 

v. 

Dennis  O'Donnell  et  ah 

1.  Error — party  can  not  complain,  if  it  works  no  injury.  A  party  can  not 
complain  or  have  a  decision  reversed,  even  though  it  be  erroneous,  which 
does  not  prejudice  his  rights  in  some  manner.  So,  in  a  suit  to  enforce  a 
mechanic's  lien  against  husband  and  wife,  when  the  latter  is  no  party  to  the 
contract,  the  husband  can  not  complain  that  judgment  was  entered  against 
him  without  making  any  disposition  of  the  suit  as  to  his  wife. 

2.  Amendment — of  bill  or  petition  on  the  hearing.  Under  the  statute  the 
court  may,  on  the  hearing,  allow  an  amendment  of  a  bill  or  petition  to  enforce 
a  mechanic's  lien,  and  if  the  defendant  is  surprised  and  not  ready  for  trial 
in  consequence  thereof,  he  should  apply  for  a  continuance. 

3.  Same — whether  it  should  be  under  oath.  A  petition  to  enforce  a  mechanic's 
lien  not  being  required  to  be  under  oath,  if  under  oath,  may  be  amended  with- 
out the  amendment  being  verified  by  oath. 

4.  Evidence — architects  certificate.  Where  a  building  contract  provides 
that  the  employer  shall  pay  to  the  contractor  a  certain  sum  in  weekly  pay- 
ments, upon  "the  certificate  of  the  architect  certifying, the  same,"  the  omission 
in  the  certificate  to  state  that  the  building  is  completed  according  to  the 
specifications  will  not  impair  the  validity  of  the  certificate  under  the  contract 
certifying  the  amount  due. 

5.  Where  parties  to  a  building  contract  agree  that  a  superintendent  shall 
pass  upon  the  work  and  certify  as  to  the  payments  to  be  made,  his  decision  is 
binding  and  conclusive  unless  impeached  by  showing  fraud  or  mistake,  and 
evidence  to  contradict  such  certificate  without  offering  to  show  fraud  or  mis- 
take is  inadmissible. 

6.  Condition  precedent — waived  by  absolute  refusal  to  pay.  Where  the 
final  payment  of  a  contractor  for  building  a  house  is  not  to  be  made  until  the 
contractor  produces  vouchers  showing  payment  of  any  and  all  sub-contractors 
and  material-men,  and  the  owner  of  the  building  absolutely  refuses  payment 
after  the  work  is  completed,  without  giving  any  reason,  or  calling  for  the 
vouchers,  this  will  be  regarded  as  a  waiver  of  the  condition  precedent,  and 
the  contractor  may  recover  such  payment  without  furnishing  such  vouchers. 

7.  Interest — recoverable  on  written  contract.  Interest  is  properly  allowed 
on  a  balance  due  upon  a  written  contract  for  the  building  of  a  house,  at  the 
rate  of  six  per  cent,  such  a  contract  being  an  instrument  in  writing,  within  the 
meaning  of  the  statute. 
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Appeal  from  the  Appellate  Court  of  the  First  District;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

This  was  a  petition,  filed  by  Dennis  O'Donnell  and  Patrick 
Walsh,  against  John  Downey  and  wife,  in  the  circuit  court  of 
Cook  county,  to  establish  and  enforce  a  mechanic's  lien  against 
a  certain  lot  and  building. 

The  following  is  a  copy  of  the  architect's  certificate: 

"Chicago,  November  15,  1873. 
Mr.  John  Downey,  owner,  will  please  pay  to  O'Donnell  & 
Walsh,  contractors,  the  balance  due  them  on  contract  for 
labor  and  material  furnished  on  your  building,  situate  on  the 
corner  of  Gold  and  Harrison  streets,  the  building  being  com- 
pleted according  to  plans. 

De  Forrest  &  Fisher,  Architects." 

Messrs.  H.  B.  &  H.  S.  Stevens,  for  the  appellant. 

Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  appellees.     . 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  case  was  before  us  at  the  September  term,  1877,  when 
the  judgment  was  reversed  and  the  cause  remanded  upon  the 
ground  that  the  court  erred  in  excluding  evidence  offered  by 
appellant  to  prove  that  the  contract  was  not  performed  by 
appellees  within  the  time  it  was  agreed  it  should  be.  Downey 
v.  O'Donnell,  86  111.  49.  After  the  remanding  order  was 
filed  in  the  circuit  court  another  trial  was  had,  the  rejected 
testimony  admitted,  and,  the  court  finding  that  appellees  did 
not  complete  the  building  within  the  time  required  by  the  con- 
tract, according  to  the  terms  of  the  contract,  a  deduction  of 
$225  was  allowed  from  the  amount  due,  as  liquidated  damages, 
being  forty-five  days  at  $5  per  day.  After  making  the  deduc- 
tion the  court  found  still  due  appellees,  on  the  contract,  $825, 
which,  with  interest  at  six  per  cent  from  November  15,  1873, 
the  time  when  the  money  as  per  the  contract  was  due,  amounted 
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to  the  sum  of  $1064.25,  for  which  a  decree  was  rendered.  To 
reverse  this  last  decree  appellant  appealed  to  the  Appellate 
Court,  and  the  decree  having  been  affirmed  in  that  court  he 
again  appealed  to  this  court,  and  assigns  various  errors. 

The  first  error  is,  that  the  circuit  court  erred  in  rendering 
a  final  judgment  against  appellant  without  making  any  dispo- 
sition of  the  case  as  to  his  wife,  Esther  Downey,  who  was  a 
defendant  to  the  bill.  Doubtless  this  was  a  technical  error, — 
it  was  no  doubt  an  oversight  in  preparing  the  decree;  but 
conceding  that  the  court  erred  in  not  disposing  of  the  case  as 
to  appellant's  co-defendant,  the  error  did  appellant  no  harm, 
and  it  is  a  familiar  rule  that  a  party  can  not  complain  of  or 
reverse  a  decision  which  does  not  prejudice  his  or  her  rights. 
Appellant's  wife  was  not  a  party  to  the  contract, — she  had  no 
direct  interest  in  the  property, — and  the  failure  to  render  a 
decree  against  her  did  not  increase  or  lessen  the  liability  of 
appellant,  and  he  is  in  no  position  to  complain  of  the  action 
of  the  court  in  that  regard. 

On  the  hearing  the  court  allowed  appellees  to  amend  their 
bill,  and  this  ruling  is  relied  upon  as  error.  This  objection 
is  fully  met  by  sec  37,  chap.  22,  Rev.  Stat.  1874,  p.  202,  which 
is  broad  enough  to  allow  the  amendment.  Had  appellant 
been  surprised  at  the  character  of  the  amendment,  and  if  the 
amendment  was  such  that  he  was  not  then  prepared  for  trial, 
it  was  his  right  under  the  statute  to  have  applied  for  and 
obtained  a  continuance.  But  no  application  of  this  character 
was  made,  and  as  the  statute  authorized  such  amendment  the 
court  did  right  in  allowing  it. 

But  it  is  urged,  as  the  bill  had  been  sworn  to  it  was  erro- 
neous to  allow  an  unsworn  amendment.  This  being  a  mere 
petition  to  enforce  a  mechanic's  lien,  we  are  aware  of  no  law 
that  required  the  original  petition  to  be  under  oath,  and  the 
fact  that  it  was  sworn  to  did  not,  in  the  least,  add  to  its  force 
or  validity.  Such  being  the  case,  we  are  satisfied  that  the 
amendment  without  oath  was  as  good  and  valid  as  if  it  had 
been  sworn  to. 

36—92  III. 
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The  next  point  made  is  that  the  court  erred  in  admitting  in 
evidence  the  final  certificate  of  the  architect.  It  is  urged  that 
the  certificate  is  defective  because  it  does  not  contain  the  word 
"specifications."  The  statement  therein,  "the  building  being 
completed  according  to  plans,"  omits,  it  is  urged,  a  very 
important  element.  The  force  and  effect  of  the  certificate  of 
the  architect  must  be  determined  by  the  contract  of  the  parties. 
The  contract  on  this  point  declares,  "party  of  second  part 
agrees  to  pay  on  the  certificate  of  the  architect,  certifying  the 
same,  the  full  amount  of  $5600,  said  sum  to  be  paid  as  fol- 
lows, to-wit,  in  weekly  payments  upon  the  certificate  of  De 
Forrest  &  Fisher  until  the  full  sum  of  $4760  shall  be  paid, 
and  the  balance  when  the  party  of  the  first  part  shall  pro- 
duce to  the  party  of  the  second  part  vouchers  showing  pay- 
ment to  any  and  all  sub-contractors  and  material-men  who 
shall  furnish  labor  and  materials  in  the  erection  of  said 
building." 

It  will  be  observed  that  the  contract  of  the  parties  does  not 
require  the  architect  to  state  in  his  certificate  that  the  work 
has  been  done  according  to  plans  and  specifications,  and  the 
omission  of  that  statement  in  no  manner  impairs  its  validity. 
Under  the  contract  appellant  was  bound  to  pay  at  stated  times 
upon  the  certificate  of  the  architect,  certifying  the  amount. 
This  court  has  held  in  a  number  of  cases  that  where  parties  to 
a  building  contract  agree  that  the  superintendent  shall  pass 
upon  the  work  and  certify  as  to  the  payments  to  be  made,  his 
decision  is  binding  unless  fraud  or  mistake  on  his  part  shall 
be  shown.  McAuley  v.  Carter,  22  111.  53.  Indeed,  when 
this  case  was  here  before  it  was  expressly  said,  in  regard  to 
this  certificate,  that  "the  decision  of  the  architects  is,  until 
impeached,  undoubtedly  conclusive  that  the  work  was  done, 
and  that  its  quality  was  in  conformity  with  the  terms  of  the 
contract."  No  evidence  was  offered  tending  to  show  fraud  or 
mistake  on  the  part  of  the  architects,  and  as  the  certificate  of 
the  architects  was  conclusive  between  the  parties,  the  offered 
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evidence  to  contradict  the  certificate  was  properly  excluded  by 
the  court. 

It  is  also  contended  that  the  proof  fails  to  show  that  appel- 
lees furnished  appellant  vouchers  showing  payment  to  all 
sub-contractors  and  material-men  who  furnished  labor  or 
materials  in  the  erection  of  the  building,  as  required  by  the 
contract,  as  a  condition  to  the  final  payment. 

It  appears,  from  the  evidence,  that  after  appellees  obtained 
the  final  certificate  from  the  architects,  they  procured  vouchers 
from  the  sub-contractors  and  material-men,  showing  that  they 
had  all  been  paid,  and  one  of  them  called  upon  appellant  to 
get  the  balance  due  on  the  contract,  but  appellant  absolutely 
refused  payment,  and  before  the  vouchers  could  be  produced 
appellant  left,  thus  making  it  impossible  for  appellees  to  pro- 
duce the  vouchers.  The  absolute  refusal  of  appellant  to  pay, 
without  giving  any  reason,  and  his  failure  to  call  for  the  pro- 
duction of  the  vouchers,  may  be  regarded  as  a  waiver  of  the 
condition  precedent  to  the  final  payment.  If  appellant 
desired  the  production  of  the  vouchers  as  a  condition  to  pay- 
ment, it  was  his  duty  to  notify  appellees  of  that  fact  when 
demand  of  the  final  payment  was  made,  and  his  silence  when 
it  was  his  duty  to  speak  now  precludes  him. 

It  is  also  claimed  that  the  court  erred  in  allowing  six  per 
cent  interest  on  the  amount  due  from  the  time  when  it  became 
due  by  the  contract. 

Sec.  2,  chap.  74,  Rev.  Stat.  1874,  p.  614,  provides,  that 
creditors  shall  be  allowed  to  receive  interest  at  the  rate  of  six 
per  cent  per  annum  for  all  moneys  after  they  become  due  on 
any  bond,  bill,  promissory  note  or  other  instrument  of  writing. 
The  contract  in  this  respect  may  be  regarded  as  an  instrument 
of  writing,  within  the  meaning  of  the  statute,  and  we  perceive 
no  reason  why  it  was  not  proper  to  allow  interest. 

As  no  error  appears  in  the  record,  the  judgment  of  the 
Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  City  of  Aurora 

v. 
Matilda  Pennington. 

1.  Practice — finding  of  fads  by  Appellate  Court  conclusive.  When  the  Ap- 
pellate Court  finds  that  the  evidence  sustains  the  verdict  of  the  jury,  such  find- 
ing as  to  the  facts  is  conclusive  upon  this  court,  and  only  questions  of  law  can 
be  considered. 

2.  Same — questions  of  law  not  raised  in  Appellate  Court.  Where  a  party  fails 
to  make  any  point  in  the  Appellate  Court  as  to  the  admission  of  improper  evi- 
dence or  to  the  giving  or  refusing  of  instructions,  it  is  doubtful  whether,  by 
the  practice  under  the  statute,  any  can  be  made  in  this  court. 

3.  Evidence — to  show  notice  of  defective  sidewalk.  In  an  action  against  a 
city  to  recover  for  personal  injury  from  a  defective  sidewalk,  a  resolution  of 
the  common  council,  adopted  before  the  accident,  instructing  the  street  com- 
missioner to  notify  parties  to  repair  the  sidewalk  on  the  street  where  the 
injury  occurred,  is  properly  admitted  against  the  city,  as  tending  in  some 
degree  to  show  that  the  city  authorities  knew  before  the  happening  of  the 
injury  that  the  sidewalk  at  the  point  in  question  needed  repairs. 

4.  Instruction — as  to  what  evidence  proves.  What  evidence  proves  or  tends 
to  prove  is  for  the  jury  to  determine,  and  it  is  not  the  province  of  the  court  to 
instruct  as  to  its  effect,  or  what  inferences  the  jury  may  draw  from  it. 

Appeal  from  the  Appellate  Court  of  the  Second  District; 
the  Hon.  Joseph  Sibley,  presiding  Justice,  and  the  Hon. 
E.  S.  Leland  and  Hon.  Nathaniel  Pillsbury,  Justices. 

Mr.  A.  C.  Little,  and  Mr.  A.  G.  McDole,  for  the  appel- 
lant. 

Mr.  A.  J.  Hopkins,  and  Mr.  N.  F.  Aldrich,  for  the  ap- 
pellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  brought  by  Matilda  Pennington,  against  the 
city  of  Aurora,  to  recover  damages  for  personal  injuries  sus- 
tained by  falling,  in  consequence  of  a  defective  sidewalk  over 
which  she  was  passing.  On  the  trial  in  the  circuit  court  plain- 
tiff recovered  a  judgment  for  $2000,  and  on  defendant's  appeal 
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it  was  affirmed  in  the  Appellate  Court.  That  court  found, 
and  so  certified  to  this  court,  "that  the  allegations  in  plaintiff's 
declaration,  and  the  fact  that  plaintiff  exercised  ordinary  care, 
were  sufficiently  proved  to  authorize  the  verdict  of  the  jury." 
As  that  finding  under  our  statute  is  conclusive,  it  is  not  the 
duty  of  this  court  to  examine  the  questions  of  fact  discussed 
in  argument.  Where  the  facts  found  sustained  the  verdict,  as 
they  do  in  this  case,  only  questions  of  law  can  be  considered 
in  this  court.  No  questions  of  law  were  raised  or  discussed  in 
the  Appellate  Court,  and  that  court  further  certified  to  this 
court  that  "if  there  be  any  questions  of  law  for  the  Supreme 
Court  to  pass  upon,  they  have  not  been  brought  to  our  atten- 
tion." 

Having  failed  to  make  any  point  in  the  Appellate  Court 
as  to  the  admission  of  improper  evidence  or  as  to  the  giving 
or  refusing  of  instructions,  it  is  doubtful  whether,  under  the 
practice  that  prevails  under  our  statute,  any  can  be  made  in 
this  court.  But  waiving  that  view,  only  a  general  objection 
is  taken  in  the  original  argument  submitted  on  behalf  of  de- 
fendant, to  the  instructions  given  for  plaintiff,  and  that  is  so 
indefinitely  stated  it  would  be  difficult  to  understandingly  dis- 
cuss the  instructions  to  which  objections  are  made.  But  in 
the  final  argument  made,  it  is  said  it  was  improper  for  the 
court  to  admit  in  evidence  the  resolution  of  the  common  coun- 
cil instructing  the  street  commissioner  "to  notify  parties  to 
repair  sidewalks  on  South  River  street,"  which  resolution,  the 
proof  shows,  covers  that  point  in  the  sidewalk  where  plaintiff 
was  injured;  and  to  counteract  the  effect  of  the  testimony 
defendant  asked  the  court  to  instruct  the  jury  "  that  they  have 
no  right  to  presume,  from  such  act  on  the  part  of  said  city,  that 
it  had  actual  notice  that  the  said  walk  at  the  said  place  where 
said  plaintiff  received  her  alleged  injury  was  out  of  repair  or 
in  an  unsafe  condition."  Neither  in  the  admission  of  that  testi- 
mony, nor  in  the  refusal  to  give  the  instruction  asked,  was 
there  any  error.  The  evidence  tended,  in  some  degree  at  least, 
to  show  that  the  city  authorities  knew,  before  the  happening 


566  Taylor  et  at.  v.  Boardman.  [Sept.  T. 

Syllabus. 

of  the  accident,  that  the  sidewalk  at  the  point  in  controversy 
needed  repairs.  What  it  proved  or  tended  to  prove  was,  of 
course,  for  the  jury  to  determine,  and  it  was  not  the  province 
of  the  court  to  instruct  as  to  its  effect  or  as  to  what  inference 
the  jury  might  draw  from  it. 

The  injuries  sustained  by  plaintiff  were  very  severe — per- 
haps of  a  permanent  character — inducing  great  suffering  and 
loss  of  time,  and  we  agree  with  the  Appellate  Court  that  after 
the  entering  of  a  remittitur  of  $1000  of  the  verdict,  the  judg- 
ment thereon  was  not  for  an  excessive  amount. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Douglas  S.  Taylor  et  al. 

v. 
Martha  J.  B.  Boardman. 

1.  Married  woman — power  to  make  note  with  her  husband.  Prior  to  July  1, 
1874,  a  married  woman  living  with  her  husband  was  totally  incapacitated  to 
give  a  note,  with  her  husband  or  otherwise,  as  surety,  and  could  not  give  any 
binding  authority  to  do  any  act  essential  to  the  making  or  delivery  of  the 
same;  but  if  such  note  was  delivered  by  her  after  that  time,  or  by  some  one 
for  her,  under  authority  from  her  given  subsequent  to  that  day,  it  would  be 
valid,  as  the  statute  which  then  went  into  force  gives  a  married  woman  power 
to  make  contracts  as  if  she  were  still  unmarried. 

2.  Where  a  promissory  note  is  signed  by  a  husband  and  wife  prior  to  July 
1,  1874,  and  left  with  a  third  person  to  be  delivered,  a  delivery  after  that  day 
by  such  person  will  not  render  the  same  valid  and  binding  upon  the  wife, 
unless  the  authority  to  make  the  delivery  was  given  by  her  after  that  date. 

Writ  of  Error  to  the  Appellate  Court  of  the  First  Dis- 
trict; the  Hon.  Theodore  D.  Murphy,  presiding  Justice, 
and  Hon.  George  W.  Pleasants  and  Hon.  Joseph  M. 
Bailey,  Justices. 
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Mr.  Samuel  M.  Booth,  and  Mr.  R.  Biddle  Roberts, 
for  the  plaintiffs  in  error. 

Mr.  William  S.  Brackett,  and  Mr.  John  Van  Arman, 
for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  originally  brought  in  the  Superior  Court 
of  Cook  county,  by  Martha  J.  Boardtnau,  upon  a  promissory 
note  payable  to  her  order,  for  the  sum  of  $8000,  with  ten  per 
cent  per  annum  interest,  dated  June  26,  1874,  and  signed  by 
Douglas  S.  Taylor  and  his  wife,  Esther  E.  Taylor,  the  de- 
fendants in  the  suit.  A  trial  was  had  resulting  in  a  verdict 
and  judgment  against  both  defendants  for  $10,866.67.  The 
case  was  then  by  writ  of  error  taken  to  the  Appellate  Court 
for  the  First  District,  where  the  judgment  was  affirmed,  and 
the  record  is  brought  here  for  the  purpose  of  obtaining  a 
reversal  of  the  judgment  of  the  Appellate  Court. 

The  evidence  shows  that  the  consideration  for  the  notes 
was  the  surrender  by  the  plaintiff  of  certain  notes  against  the 
Coan  &  Ten  Broeke  Carriage  Company ;  that  the  note  was 
signed  by  the  defendants  and  placed  in  the  hands  of  one 
C.  O.  Ten  Broeke,  and  that?  Ten  Broeke  at  some  subsequent 
time  and  after  the  date  of  the  note  delivered  it  to  the  plaintiff. 

By  statute  which  went  in  force  July  1,  1874,  "  Contracts 
may  be  made  and  liabilities  incurred  by  a  wife,  and  the  same 
enforced  against  her,  to  the  same  extent  and  in  the  same  man- 
ner as  if  she  were  unmarried."     Rev.  Stat.  1874,  576,  §  6. 

The  Superior  Court  gave  to  the  jury,  for  the  plaintiff,  this 
instruction  : 

"Even  if  the  jury  believe  from  the  evidence  that  the  note 
in  question  was  signed  by  Mrs.  Taylor  before  July  1,  1874, 
yet,  if  the  jury  believe  from  the  evidence  that  the  note  was 
delivered  on  or  after  July  1,  1874,  to  the  plaintiff  by  the  de- 
fendants, or  any  one  for  them,  Mrs.  Taylor  is  liable  upon  the 
note  as  well  as  her  husband." 

This  instruction  was  wrong. 
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Prior  to  July  1,  1874,  Mrs.  Taylor,  being  a  married  woman, 
had  no  powe*r  to  give  such  a  note.  If  it  was  made  and  deliv- 
ered by  her  before  that  time  it  would  be  void.  But  if  it  was 
delivered  by  her  after  that  time  it  would  be  valid,  although 
she  had  signed  it  before  that  day.  So  it  would  be  if  it  had 
after  that  time  been  delivered  by  some  one  for  her,  under 
authority  from  her  given  subsequent  to  that  day.  But  not  if 
so  delivered  in  pursuance  of  authority  from  her  given  previ- 
ous to  July  1,  1874. 

Now,  the  jury  were  authorized  by  this  instruction  to  find 
this  note  to  be  a  valid  note  against  Mrs.  Taylor,  if  after  July 
1,  1874,  it  had  been  delivered  by  Ten  Broeke  to  the  plaintiif 
in  pursuance  of  authority  conferred  on  him  by  Mrs.  Taylor 
before  that  date. 

But  before  that  time  Mrs.  Taylor  was  totally  incapacitated 
to  give  such  a  note,  or  to  give  any  binding  authority  to  do  any 
act  essential  to  the  making  of  the  note;  so  that  Ten  Broeke 
could  not  have  been  her  authorized  agent  to  deliver  the  note 
by  virtue  of  any  authority  conferred  by  her  previous  to  July 
1,  1874.  The  delivery  is  the  essential  thing  in  the  execution 
of  a  note,  it  having  no  legal  inception  until  it  is  delivered. 

We  can  not  take  the  view  which  is  urged,  that  the  note 
being  in  the  control  of  the  signers  in  July  they  might  have 
recalled  it,  and  not  having  done  so,  and  the  delivery  being  in 
July,  that  the  note  is  binding  upon  Mrs.  Taylor.  The  sign- 
ing of  the  note  by  her  before  July  1,  1874,  was  merely  null — 
it  imposed  no  obligation,  and  created  no  duty,  and  there  was 
nothing  for  her  to  recall.  She  is  not  to  be  held  liable  by 
virtue  of  anything  done  or  said  by  her  previous  to  July  1, 
1874.  There  must  have  been  some  affirmative  action  on  her 
part  after  that  time  to  make  the  note  of  any  legal  effect  so 
far  as  she  is  concerned.  This  the  instruction  does  not  recog- 
nize. It  was  erroneous  in  not  requiring  that  the  one  who  might 
have  delivered  the  note  for  Mrs.  Taylor  had  authority  from 
her  to  do  so. 
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For  error  in  the  giving  of  this  instruction  the  judgment 

of  the  Appellate  Court  is  reversed,  and  the  cause  is  remanded 

to  that  court  for  further  proceedings  in  accordance  with  this 

opinion. 

Judgment  reversed. 


Franz  Gunnarssohn 

v. 
The  City  of  Sterling. 

1.  Statute — repeal  of  special  by  general  one.  A  subsequent  statute  which 
is  general  does  not  abrogate  a  former  statute  which  is  particular,  and  a  general 
statute  without  negative  words  will  not  repeal  the  particular  provisions  of  a 
former  one,  unless  the  two  acts  are  irreconcilably  inconsistent. 

2.  Same — Dram-shop  act  does  not  repeal  charter  relating  to  liquors.  The  pro- 
visions of  the  Dram-shop  act  do  not  take  away  the  exclusive  power  vested  in 
cities  and  towns  by  prior  special  charters  to  prohibit  the  sale  of  intoxicating 
liquors. 

3.  Intoxicating  liquors  —  ordinance  —  extent  of  prohibition.  A  general 
power  in  a  city  or  town  charter  to  prohibit  the  sale  of  intoxicating  liquors  is 
sufficient  to  authorize  the  adoption  of  an  ordinance  for  any  partial  prohibition 
deemed  advisable. 

4.  Under  a  section  in  a  city  charter  declaring  that  "  the  city  council,  by 
ordinance,  shall  have  exclusive  power  to  license,  prohibit  or  regulate  in  any 
manner  they  may  see  fit,  the  selling,  bartering  or  trafficking  of  any  wine,  rum, 
gin,  brandy,  whisky,  malt  liquor,  strong  beer,  ale,  porter,  mixed  liquors,  or 
any  intoxicating  liquors  whatsoever  within  said  city,"  etc.,  an  ordinance  pro- 
hibiting the  sale,  barter  or  exchange  of  any  of  said  liquors  within  the  city 
in  less  quantities  than  five  gallons  is  valid  and  may  be  enforced. 

5.  Same — license  when  discretionary  in  cities  or  towns.  The  General  Assem- 
bly may  invest  municipalities  with  full  power  to  license  and  regulate,  or 
entirely  prohibit  the  sales  of  spirituous  or  other  intoxicating  liquors,  and 
where  such  power  is  conferred  it  is  wholly  discretionary  with  the  munici- 
pality to  license  and  regulate,  or  partially  or  entirely  prohibit  the  traffic. 

6.  Same — when  prohibition  not  inconsistent  with  the  policy  of  State  legislation. 
When  special  power  is  conferred  by  statute  upon  a  city  or  town  to  prohibit  the 
sale  or  traffic  in  intoxicating  liquors,  and  such  power  has  not  been  taken  away 
or  afterwards  prohibited,  an  ordinance  prohibiting  such  sale  wholly  or  par- 
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tially,  is  not  inconsistent  with  the  laws  of  the  State  or  the  policy  of  the  State 
legislation. 

7.  Same — burden  of  proof .  Where  a  city,  in  pursuance  of  a  power  in  its 
charter,  adopts  an  ordinance  prohibiting  the  sale  of  any  intoxicating  liquors 
within  its  limits,  if  sales  are  made  of  such  liquors  in  the  city  for  a  lawful 
purpose,  the  burden  is  upon  the  seller  to  prove  such  fact. 

Appeal  from  the  Appellate  Court  of  the  First  District ;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants,  and  Hon.  Joseph  M.  Bailey,  Justices. 

This  was  an  action  of  debt,  brought  by  appellee  against  ap- 
pellant, on  the  following  agreed  state  of  facts : 

"  It  is  hereby  stipulated  by  and  between  the  parties  to  the 
above  entitled  cause,  that  for  the  space  of  one  year  and  more 
just  previous  to  the  commencement  of  this  suit  the  defend- 
ant was  engaged  in  keeping,  within  the  limits  of  the  city  of 
Sterling,  in  Whiteside  county,  Illinois,  a  store  for  the  purpose 
of  selling  intoxicating  liquors  in  quantities  of  one  gallon  and 
upwards,  and  by  the  keg  and  barrel,  both  in  and  out  of  the 
original  package,  and  that  during  all  the  said  time  the  defend- 
ant did  not  keep  a  dram-shop  or  saloon,  or  place  where  in- 
toxicating liquors  were  sold  in  quantities  less  than  one  gallon, 
or  in  any  quantity  to  be  drank  on  the  premises  where  the  same 
were  sold,  and  did  not,  within  said  time,  make  any  sale  of  such 
liquors  in  less  quantities  than  one  gallon,  or  in  any  quantity 
to  be  drank  on  the  premises  where  sold,  and  that  said  defend- 
ant was  neither  an  importer  from  foreign  countries  nor  a 
manufacturer  of  said  liquors;  that  the  defendant,  within  one 
year  prior  to  the  commencement  of  this  suit,  sold  bottled  ale, 
an  intoxicating  liquor,  in  quantities  of  two  and  one-half  gal- 
lons on  some  ten  different  occasions,  and  sold  same  kind  of 
ale  in  quantities  of  four  gallons  on  at  least  fifteen  different 
occasions;  that  all  of  said  sales  so  made  were  made  at  the  said 
store  of  defendant  in  the  prosecution  of  his  said  business  as 
aforesaid,  and  were  not  made  by  the  defendant  for  the  purpose 
of  having  the  said  liquors  drank  on  the  premises  where  the 
same  were  sold,  or  in  or  upon  any  adjacent  room,  building, 
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yard,  premises  or  place  of  public  resort,  and  that  the  said  liquor 
sold  was  not,  in  fact,  so  drank,  and  that  an  ordinance  of  the 
city  of  Sterling  was  in  full  force  and  effect  at  the  time  said 
sale  was  made  by  the  defendant,  and  up  to  and  at  the  time  of 
entering  judgment  in  this  cause,  which  said  ordinance  is  in  the 
words  and  figures  following,  to-wit: 

" Be  it  ordained  by  the  City  Council  of  the  City  of  Sterling : 

"Sec.  1.  That  every  person  who  shall  by  himself  or  herself, 
or  by  agent,  servant  or  employee,  within  the  limits  of  the  city 
of  Sterling,  or  within  one  mile  of  said  limits  north  of  Rock 
river,  on  the  first  day  of  the  week,  commonly  called  Sunday, 
sell  or  barter  in  any  manner  any  wine,  rum,  gin,  brandy, 
whisky,  malt  liquor,  strong  beer,  ale,  porter,  mixed  liquors, 
or  any  intoxicating  liquors  whatever,  shall,  upon  conviction 
thereof,  be  fined  not  less  than  $20  and  not  more  than  $100. 

"Sec.  2.  Every  person  or  corporation  who  shall  by  himself 
or  herself,  or  by  agent,  employee,  servant,  or  otherwise,  within 
the  limits  of  said  city  of  Sterling,  or  within  one  mile  of  said 
limits  north  of  Rock  river,  sell  or  barter  in  any  manner  any 
rum,  gin,  brandy,  whisky,  malt  liquors,  strong  beer,  ale, 
porter,  mixed  liquors,  or  any  intoxicating  liquors  whatever, 
in  less  quantities  than  five  gallons,  shall,  on  conviction  thereof, 
be  fined  not  less  than  $10  nor  more  than  $100. 

"Sec.  3.  Neither  sections  one  nor  two  hereof  shall  apply  to 
sales  made  by  druggists  in  filling  prescriptions  of  practicing 
physicians,  nor  to  such  druggists  compounding  medicines  in 
good  faith. 

"  Sec.  4.  The  giving  away  of  said  liquors,  or  other  shift  or 
device  to  evade  the  provisions  of  this  ordinance,  shall  be 
deemed  and  held  to  be  an  unlawful  selling  within  the  provis- 
ions of  this  ordinance. 

"Passed  December  14,  1874." 

Judgment  was  rendered  in  favor  of  appellee  in  the  circuit 
court,  and  appellant  took  the  case,  by  appeal,  to  the  Appellate 
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Court  of  the  First  District,  where  the  judgment  of  the  circuit 
court  was  affirmed. 

The  questions  arising  on  this  appeal  are  fully  stated  in  the 
opinion. 

Messrs.  C.  J.  &  C.  C.  Johnson,  for  the  appellant. 

Mr.  H.  C.  Ward,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Section  35  of  article  7,  of  the  charter  of  the  city  of  Sterling, 
is  as  follows: 

"  The  city  council,  by  ordinance,  shall  have  exclusive  power 
to  license,  prohibit  or  regulate  in  any  manner  they  see  fit,  the 
selling,  bartering  or  trafficking  of  any  wine,  rum,  gin,  brandy, 
whisky,  malt  liquor,  strong  beer,  ale,  porter,  mixed  liquors, 
or  any  intoxicating  liquors  Avhatsoever,  within  said  city,  and 
within  one  mile  of  the  city  limits  north  of  Rock  river." 

The  ordinance  under  which  this  suit  is  prosecuted  provides 
that  "  every  person  or  corporation  who  shall,  by  himself  or 
herself,  or  by  agent,  employee  or  servant,  or  otherwise,  within 
the  limits  of  said  city  of  Sterling,  or  within  one  mile  of  said 
limits  north  of  Rock  river,  sell  or  barter,  in  any  manner,  any 
rum,  gin,  brandy,  whisky,  malt  liquors,  strong  beer,  ale,  por- 
ter, mixed  liquors,  or  any.  intoxicating  liquors  whatever,  in 
less  quantities  than  five  gallons,  shall,  upon  conviction  thereof, 
be  fined  not  less  than  $10  nor  more  than  $100." 

The  only  question  for  our  consideration  is  the  validity  of 
this  ordinance. 

It  is  objected  against  it,  1st,  that  the  exclusive  power  to 
prohibit  the  sale  of  the  liquors  therein  enumerated,  (if  the  city 
ever  had  such  power,)  has  been  taken  away  by  the  subsequent 
enactment  of  the  Dram-shop  act;  2d,  that  the  ordinance  is  too 
broad  and  comprehensive  in  its  terms  and  attempts  to  restrain 
and  prohibit  a  matter  of  business  or  trade  to  an  extent  that  in 


1879.]  GUNNARSSOHN   V.    ClTY  OF    STERLING.  573 

Opinion  of  the  Court. 

nowise  affects  the  police  of  the  city,  and  3d,  that  the  ordinance 
is  inconsistent  with  the  general  statute  of  the  State  and  the 
policy  of  the  State  legislature,  and  therefore  void. 

We  shall  consider  these  objections  in  the  order  in  which  we 
have  stated  them. 

1.  The  city  of  Sterling  was  incorporated  under  a  special 
charter  passed  in  1869.  There  is  nothing  in  the  u  Dram-shop 
act"  which  assumes  to  repeal  the  special  charters  of  cities  in 
force  prior  to  its  enactment.  Nor  are  we  able  to  see  any 
necessary  repugnancy  between  that  act  and  the  special  charters 
of  cities,  towns  and  villages,  in  force  prior  to  its  enactment. 
The  rule  is,  a  subsequent  statute  which  is  general,  does  not 
abrogate  a  former  statute  which  is  particular.  The  President 
and  Trustees  of  the  Town  of  Ottawa  v.  The  County  of  La  Salle, 
12  111.  341.  So,  also,  it  is  held  a  general  statute,  without 
negative  words,  will  not  repeal  the  particular  provisions  of  a 
former  one  unless  the  two  acts  are  irreconcilably  inconsistent. 
Covington  v.  City  of  East  St.  Louis,  78  111.  552. 

2.  The  language  of  the  ordinance  is  not  as  broad  and  com- 
prehensive as  that  of  the  city  charter.  The  latter  expressly 
authorizes  the  city  council  to  prohibit,  without  any  restriction 
whatever,  while  the  latter  only  prohibits  in  less  quantities 
than  five  gallons.  A  general  power  to  prohibit  is  obviously 
sufficient  to  authorize  any  partial  prohibition  deemed  advisable. 

But,  it  is  said,  the  spirit  and  intent  of  the  charter  is  only  to 
authorize  the  prohibition  of  such  sales  as  interfere  with  the 
good  order  and  welfare  of  the  city.  Suppose  we  shall  concede 
this,  can  the  courts  say,  as  matter  of  law,  that  sales  of  five 
gallons  and  less  quantities  will  not  interfere  with  the  good 
order  and  welfare  of  the  city?  Certainly  not.  Drunkenness 
and  all  its  attendant  vices  and  misfortunes  may  evidently 
readily  result  from  sales  in  such  quantities  as  in  sales  of  less 
maximum  quantities.  While  it  is  true,  under  the  facts  of  this 
case,  appellant  did  not  keep  a  saloon  nor  sell  liquors  in  quan- 
tities less  than  one  gallon  nor  to  be  drank  on  his  premises,  he 
did  sell  liquors  in  quantities  of  one  gallon  and  upwards,  and 
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there  is  nothing  to  show  that  such  liquors  were  not  to  be 
used  as  a  beverage  within  the  corporate  limits  of  the  city  of 
Sterling  or  within  one  mile  of  such  limits  north  of  Rock  river, 
and  if  the  sales  were  for  a  lawful  purpose  the  burden  was  on 
appellant  to  prove  that  fact.  Harbaugh  v.  City  of  Monmouth, 
74  111.  371.  Hence  it  is  not  material  to  inquire  whether 
municipalities  may  be  invested  with  and  exercise  the  power 
of  prohibiting  sales  where  the  liquors  are  not  to  be  used  as  a 
beverage  within  the  corporate  limits. 

This  court  has,  in  numerous  cases,  held  that  'where  power 
to  that  end  is  conferred  by  the  charter,  municipalities  may 
prohibit  the  sale  of  intoxicating  liquors,  etc.,  as  a  nuisance. 
Goddard  v.  Jacksonville,  15  111.  588;  Kettering  v.  City  of 
Jacksonville,  50  id.  39;  Pekin  v.  Smelzel,  21  id.  464;  Harbaugh 
v.  City  of  Monmouth,  supra  ;  Schwuchow  v.  City  of  Chicago, 
68  111.  444;  Baldwin  v.  Murphy,  82  id.  485. 

And,  even  where  the  power  to  license  dram  shops  is  con- 
ferred upon  and  exercised  by  the  municipality,  it  has  been 
held  competent  for  the  municipality  to  adopt  an  ordinance 
prohibiting  sales  in  less  quantities  than  one  barrel,  without  a 
license.  Byers  et  al.  v.  President  and  Trustees  of  the  Town  of 
Olney,  16  111.  35. 

The  principle  underlying  all  these  decisions  is,  that  the 
General  Assembly  may  invest  municipalities  with  full  power 
to  license  and  regulate  or  entirely  prohibit  the  sales  of  liquors, 
etc.,  and  when  such  power  is  conferred,  it  is  wholly  discre- 
tionary with  the  municipality  to  license  and  regulate  or  par- 
tially or  entirely  prohibit  the  traffic.  Schwuchow  v.  City  of 
Chicago,  supra. 

3.  The  objection  that  the  ordinance  is  inconsistent  with 
the  general  statute  of  the  State  and  the  policy  of  the  State 
legislature,  and  therefore  void,  is  answered  by  Pekin  v.  Smel- 
zel and  Baldwin  v.  Murphy,  supra.  In  the  first  of  these  cases, 
speaking  of  this  objection,  it  was  said:  "This  position,  we 
think,  is  not  tenable.  The  power  to  impose  the  fine  is  given 
by  the  charter,  and  it  is  not  in  terms  limited.     In  the  case  of 
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Goddard  v.  Jacksonville,  15  111.  589,  a  fine  of  $20  was  imposed 
in  each  of  two  cases  for  a  violation  of  an  ordinance  declaring 
the  sale  of  liquor  a  nuisance,  and  the  ordinance  was  held  valid. 
This  court  again  recognized  the  validity  of  the  same  ordinance 
in  the  case  of  Town  of  Jacksonville  v.  Holland  et  al.  19  111. 
271.  And  following  these  decisions,  in  the  case  of  Pender gast 
v.  The  City  of  Peru,  20  111.  51,  a  recovery  under  an  ordinance 
which  prohibited  the  sale  of  wine,  brandy,  rum,  gin,  whisky, 
beer,  ale,  porter  or  other  vinous,  spirituous,  malt  or  fermented 
liquors,  without  a  license,  and  imposing  a  fine  of  not  less  than 
$25  nor  exceeding  $100,  was  sustained.  And  it  is  for  the 
reason  that  the  legislature  has  conferred  the  power,  and  when 
such  power  is  given  and  has  not  been  taken  away  or  afterward 
prohibited,  it  is  not  inconsistent  with  the  laws  of  the  State." 
And  this  is  reindorsed  in  the  last  cited  case. 

These  cases  are  so  directly  in  point  that  we  deem  it  unneces- 
sary to  examine  the  cases  from  Ohio  and  Georgia,  referred  to 
by  counsel  for  appellant,  which  are  claimed  to  hold  a  contrary 
doctrine. 

Perceiving  no  cause  to  disturb  the  judgment  below,  it  is 
affirmed. 

Judgment  affirmed. 


The  People,  for  use  of  Livingston  County 

v. 

John  W.  Hoover  et  al 

1.  Official  bonds  —  liability  as  county  treasurer,  or  as  collector.  Where  a 
county  treasurer  in  a  county  under  township  organization,  who  is  also  col- 
lector, receives  taxes  belonging  to  the  county,  he  will  be  considered  as  holding 
the  same  as  collector  until  he  reports  them  to  the  county  clerk  as  required  in 
sec.  290  of  the  Revenue  act,  and  until  this  is  done  his  sureties  on  his  bond  as 
treasurer  are  not  liable  for  the  same,  but  his  sureties  as  collector  are  liable. 

2.  In  counties  under  township  organization,  there  are  distinct  duties  in- 
volved in  the  offices  of  county  treasurer  and  county  collector,  though  exercised 


576  The  People,  use,  etc.  v.  Hoover  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

by  the  same  person,  and  his  bond  as  collector  secures  the  performance  of  duties 
not  covered  by  his  bond  as  treasurer,  such  as  relate  to  State,  corporation  and 
other  taxes  not  given  to  the  county. 

Appeal  from  the  Appellate  Court  of  the  Second  District; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
Hon.  Geo.  W.  Pleasants  and  Hon.  Lyman  Lacey,  Justices. 

Mr.  C.  C.  Strawn,  for  the  appellant. 

Messrs.  Wallace  &  Terry,  and  Mr.  L.  E.  Payson,  for 
the  appellees. 

Per  Curiam:  This  was  a  suit  upon  the  official  bond  of 
Joseph  H.  Stitt,  as  treasurer  of  Livingston  county. 

The  plaintiff  recovered  a  judgment  for  $1457.79  in  the 
circuit  court,  which,  on  appeal  taken  by  the  plaintiff  to  the 
Appellate  Court  for  the  Second  District,  was  affirmed,  and  the 
plaintiff  has  appealed  from  the  judgment  of  the  Appellate 
Court  to  this  court. 

The  bond  bears  date  November  14,  1875,  and  the  evidence 
shows  that  Stitt  held  the  office  of  county  treasurer  and  per- 
formed its  duties  for  the  term  commencing  on  the  first  Mon- 
day of  December,  1875,  and  ending  on  the  first  Monday  of 
December,  1877,  except  that  he  absconded  about  November 
25,  1877,  as  a  defaulter  in  such  office,  and  has  not  since  re- 
turned. 

The  subject  of  the  suit  is  county  taxes  received  by  Stitt 
during  his  term,  and  still  remaining  in  his  hands.  It  was 
admitted  by  plaintiff,  on  the  trial  in  the  circuit  court,  that  Stitt 
had  paid  over  all  except  the  sum  of  $3116.16,  and  appellant 
insists  the  judgment  should  have  been  for  that  sum  instead 
of  the  sum  of  $1457.79. 

This  sum  of  $3116.16  is  made  up,  as  we  understand,  of  three 
items,  viz: 

The  sum  for  which  judgment  was  rendered  against  defend- 
ants, as  found  due  the  court  house  fund  by  the  report  of  the 
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committee  appointed  by  the  board  of  supervisors,  -  $1457.79 
And  the  last  two  items  of  plaintiff's  account,  viz: 

special  C.  H.  B.  taxes,  C.  &  P.  and  T.,  P.  &  W.  R.  R. 

Co.'s,  admitted,         -         -         -  213.51 

Current  county  taxes  C.  &  P.  and  T.,  P.  &  W.  R. 

R.  Co/s,  admitted,         ------       1444.86 


Total,         -------       $3116.16 

These  last  two  items  then  appear  to  be  the  only  items  in 
dispute,  and  the  only  matter  of  inquiry  is,  should  they  be 
charged  to  Stitt  in  his  capacity  as  county  treasurer,  and  the 
obligors  in  his  bond  as  treasurer  be  held  liable  therefor,  or 
does  he  hold  the  money  as  county  collector,  and  are  the  ob- 
ligors in  his  bond  as  county  collector  alone  liable  therefor? 

Livingston  county  is  under  township  organization.  By 
statute,  "  The  treasurers  of  counties  under  township  organiza- 
tion *  *  *  shall  be  ex-officio  county  collectors  of  their 
respective  counties." 

Such  county  collector,  before  he  enters  upon  the  duties  of 
his  office  as  collector,  is  required  by  the  statute  to  execute  a 
bond  in  addition  to  his  bond  as  treasurer,  for  the  performance 
of  all  his  duties  as  collector  of  taxes. 

As  it  was  held  in  Kilgore  v.  The  People,  76  111.  548,  that 
there  was  no  such  an  officer  as  county  collector, — that  the  effect 
of  the  statute  making  the  treasurer  ex-officio  collector  was  only 
to  impose  additional  duties  upon  that  officer,  and  not  to  con- 
fer upon  him  an  additional  office, — it  is  insisted  by  appellant 
that  the  bond  of  a  county  treasurer  covers  and  secures  the 
faithful  performance  of  all  the  duties  of  the  office,  including 
the  additional  duties  of  collector  conferred  upon  him  by  stat- 
ute ;  that  the  bond  as  collector  covers  the  additional  duties 
of  collector  only  as  a  security  additional  to  the  treasurer's 
bond,  and  is  not,  in  any  respect,  in  lieu  of  it.  If  that  were 
so,  the  sureties  upon  the  treasurer's  bond  would  be  liable  for 
delinquent  State  taxes,  delinquent  corporation  taxes  of  cities 
and  villages  in  the  county,  etc.,  no  part  of  which  is  ever  held 
37—92  III. 


578  The  People,  use,  etc.  v.  Hoover  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

and  handled  by  that  officer  as  county  treasurer.  No  funds  come 
to  his  hands  from  taxes,  as  treasurer,  except  county  taxes  re- 
ceived by  him  from  the  township  collectors.  All  other  taxes, 
delinquent  and  otherwise,  as  railroad  taxes  and  the  like,  are 
received  and  receipted  for  by  him  as  collector. 

We  can  not  accede  to  the  position  of  appellant  to  its  fall  ex- 
tent. "We  think  there  are  distinct  duties  of  treasurer  and  col- 
lector within  the  contemplation  of  the  respective  bonds  given 
as  treasurer  and  collector,  and  of  the  law  requiring  such  re- 
spective bonds,  in  respect  to  the  liability  thereunder,  and  that 
the  collector's  bond  secures  the  performance  of  duties  which 
are  not  covered  by  the  bond  as  treasurer. 

The  question  then  is,  the  breach  of  which  duty  is  there 
here,  that  as  collector  or  treasurer?  The  majority  of  the 
court  think  the  solution  of  the  question  rests  upon  the 
construction  of  sections  290  and  291  of  the  Revenue  law, 
Rev.  Stat.  1874,  pp.  905,  906.  Section  290  provides  expressly 
for  the  keeping  of  two  separate  accounts  by  this  officer, — 
one  as  county  collector  and  the  other  as  county  treasurer. 
It  provides  specifically  what  matters  shall  be  charged  and 
credited  in  each  of  these  accounts.  It  provides  that  the  county 
collector  shall  on  the  first  of  every  month  report  to  the  county 
clerk,  in  writing,  the  amount  of  county  tax  received  by  him 
during  the  preceding  month ;  that  he  shall  credit  his  account 
as  collector  with  the  amount  of  his  monthly  reports  to  the 
county  clerk,  etc.,  and  that  as  county  treasurer  he  shall  charge 
himself  with  the  amount  shown  in  his  monthly  report  to  the 
county  clerk,  and  such  other  amounts  as  may  come  into  his 
hands  as  county  treasurer.  Section  291  provides  that  the 
county  clerk  shall  keep  separate  accounts  with  the  county  col- 
lector and  treasurer;  that  he  shall  credit  the  county  collector 
with  the  amounts  ascertained  as  required  in  section  290, 
charged  to  the  treasurer's  account  monthly,  etc. ;  that  in  the 
treasurer's  account,  the  treasurer  shall  be  charged  with  the 
amount  of  money,  etc.,  reported  in  the  collector's  monthly 
statements  required  to  be  made  in  section  290,  etc. 
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Scott  and  Sheldon,  J  J.,  dissenting. 

The  two  items  of  taxes  received  which  are  in  dispute,  $213.51 
and  $1444.86,  were  received  by  Stitt  in  1877  as  back  taxes  due 
from  the  railroads  named.  He  could  only  have  received  them 
as  collector,  and  it  is  admitted  that  the  only  account  or  record 
to  be  found  of  these  sums  in  Stitt's  office  is  the  entry  of  their 
receipt  in  his  cash  book.  It  is  not  claimed  that  they  were 
ever  reported  by  Stitt  as  collector  to  the  county  clerk,  or 
charged  to  him  as  treasurer  in  any  manner  otherwise  than  as 
by  said  entry  of  their  receipt. 

The  majority  of  the  court,  then,  are  of  opinion  that  Stitt 
should  be  considered  as  holding  this  money  as  collector  until 
he  reported  it  to  the  county  clerk  as  required  by  said  section 
290  of  the  statute,  and  that  it  would  not  until  then  be  in  his 
hands  as  treasurer;  and  that  having  made  no  report,  the  money 
is  in  his  hands  as  collector,  and  his  sureties  upon  his  bond  as 
collector  are  liable  in  respect  of  it,  and  not  the  sureties  upon 
his  bond  as  treasurer.  Of  course  had  there  been  a  disburse- 
ment of  the  money  as  treasurer,  there  would  be  no  liability 
on  the  bond  as  collector. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Scott  and  Sheldon,  J  J.,  dissent  as  to  the  latter  branch  of 
the  opinion  of  the  majority  of  the  court,  being  of  opinion  that 
as  Stitt  had  no  further  duty  to  perform  as  collector  with  re- 
spect to  the  money,  and  it  being  all  money  belonging  to  the 
county  and  which  should  be  in  the  treasury  of  the  county, 
it  should  be  regarded  as  money  in  the  hands  of  Stitt  as  treas- 
urer. 
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The  People  ex  rel.  Samuel  H.  McCrea,  Collector,  etc. 

v. 
John  H.  Quick  et  al. 

1.  Amendment — of  record  at  subsequent  term.  The  court,  at  a  subsequent 
term,  may,  from  its  minutes  or  other  sufficient  evidence,  enter  an  order  nunc 
pro  tunc  correcting  a  judgment  for  taxes,  so  that  it  will  show  the  real  judgment 
in  fact  rendered. 

2.  Where,  on  an  application  for  judgment  in  the  county  court  for  the  taxes 
of  the  years  1873,  1874  and  1875,  judgment  was  really  pronounced  for  two- 
thirds  of  the  taxes  for  each  of  those  years  by  agreement  of  the  respective 
counsel,  but  by  mistake  was  entered  for  two-thirds  of  the  taxes  for  the  last 
named  year  only,  it  was  held,  that  the  court  at  a  subsequent  term  properly 
allowed  an  amendment  of  the  entry  of  judgment,  nunc  pro  tunc  upon  an  uncon- 
tradicted affidavit  of  the  facts,  so  as  to  embrace  the  several  years  taxes. 

3.  Same — trial  on  merits  on  motion  to  amend  record.  Where  a  judgment,  by 
agreement,  is  pronounced  by  the  court  for  a  less  amount  of  taxes  against 
property  than  is  claimed,  but  by  mistake  is  entered  for  only  one  of  three  years, 
on  a  motion  to  correct  the  mistake,  it  is  not  error  to  refuse  a  trial  on  the  merits 
as  to  the  taxes  due  for  the  omitted  years. 

4.  Attorney — when  authority  to  compromise  presumed.  Where  a  compromise 
is  made  as  to  a  judgment  against  lots  for  taxes  for  a  less  amount  than  is 
claimed,  by  the  county  attorney  and  the  counsel  for  the  city  and  the  attorney 
for  the  lot  owners,  upon  which  judgment  is  rendered,  it  will  be  presumed  that 
the  attorneys  for  the  county  and  city  had  authority  to  act  for  these  bodies. 
Even  if  they  had  no  such  authority,  it  would  afford  no  ground  for  setting 
aside  the  judgment  after  its  rendition.  If  the  agreement  had  not  been  con- 
summated, or  if  the  want  of  authority  had  been  shown  at  the  term  the  judgment 
was  pronounced,  the  court  would  have  refused  to  carry  it  out. 

Appeal  from  the  Appellate  Court  of  the  First  District;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants,  and  Hon.  Joseph  M.Bailey,  Justices. 

Mr.  Consider  H.  Willett,  for  the  appellant. 

Mr.  John  P.  Wilson,  for  the  appellees. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

An  application  was  made  for  a  judgment  against  lots  in 
block  52,  original  town  of  Chicago,  for  the  taxes  of  1873,  1874 
and  1875,  when  a  judgment  for  the  sale  of  the  property  was 
rendered,  which  was  subsequently  reversed  and  the  cause 
remanded  by  the  Supreme  Court.  On  filing  a  mandate  in  the 
county  court  a  judgment  was  entered  against  the  property  for 
two-thirds  of  the  taxes  for  the  year  1875,  but  by  the  order  no 
disposition  was  made  of  the  application  for  the  years  1873  and 
1874.  This  judgment  was  entered  on  the  19th  day  of  Decem- 
ber, 1878.  At  the  March  term,  1879,  the  objectors  moved  the 
court  to  correct  the  order  so  as  to  embrace  the  years  1873  and 
*1874  for  two-thirds  of  the  taxes  for  those  years,  and  to  have 
the  order  so  amending  the  record  entered  nunc  pro  tunc  as  of 
the  19th  of  December,  1878.  The  application  was  based  on 
the  affidavit  of  the  attorney,  that  he  made  an  agreement  with 
the  county  and  corporation  counsel  that  a  judgment  should  be 
entered  against  the  property  for  two-thirds  of  the  taxes  for 
each  year,  when  by  a  clerical  error  it  was  only  so  entered  for 
the  taxes  for  the  year  1875. 

Appellant  moved  that  a  trial  be  had  on  the  merits,  but  the 
motion  was  overruled  and  the  motion  to  amend  the  record  as 
requested  was  allowed.  On  appellant's  motion  the  opposite 
counsel  offered  to  introduce  in  evidence  the  publication,  col- 
lector's return  and  other  evidence,  which  was  claimed  to  entitle 
appellant  to  judgment  for  the  full  amount  of  taxes  for  each 
year,  but  the  court  refused  to  hear  it. 

There  can  be  no  question  that  courts  may  amend  their 
records  so  as  to  make  them  speak  the  truth, — otherwise  justice 
would  be  defeated  in  many  cases.  If  the  agreement  was  that 
the  judgment  should,  at  the  December  term,  be  rendered  for 
two-thirds  of  the  taxes  for  those  years,  and  that  was  the  judg- 
ment of  the  court,  and  for  any  reason  it  was  not  so  entered, 
the  court  could,  from  its  minutes  or  other  sufficient  evidence, 
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at  a  subsequent  term,  enter  a  nunc  pro  tunc  order  making  the 
correction,  and  on  being  so  satisfied  that  such  a  mistake  existed 
it  was  the  duty  of  the  court  to  correct  the  judgment  and  refuse 
to  hear  the  case  on  its  merits. 

The  court  below  was  satisfied,  from  the  affidavit,  that  the 
mistake  had  occurred,  and  being  satisfied,  acted  correctly  in 
removing  the  mistake  and  rectifying  the  judgment  to  conform 
to  the  judgment  that  was  really  rendered  but  inaccurately 
entered.  The  affidavit  was  not  contradicted,  and  the  court 
acted  on  it,  as  it  was  authorized,  as  true. 

The  compromise  was  made  by  the  county  attorney  and  the 
city  counsellor,  and  we  must  presume  they  had  authority  to 
act  for  and  bind  these  bodies.  Even  if  it  could  have  been 
shown  that  they  had  no  authority  to  make  the  compromise, 
we  fail  to  see  that  it  would  be  ground  for  setting  aside  a 
judgment  already  entered.  If  the  agreement  had  not  been 
consummated,  or  if  the  want  of  authority  had  been  shown  be- 
fore the  term  at  which  the  judgment  was  rendered  had  ad- 
journed, the  court  would  have  refused  to  carry  it  out.  But  on 
this  motion,  as  the  judgment  had  been  rendered  at  the  previous 
term,  but  incorrectly,  it  may  be  doubted  whether,  if  the  want 
of  authority  in  the  attorneys  had  appeared,  the  court  could 
have  refused  to  correct  the  entry  of  the  judgment  so  as  to  con- 
form to  that  actually  pronounced.  But  there  was  no  such  ob- 
jection made,  nor  was  there  any  countervailing  evidence  that 
there  was  a  want  of  authority  to  make  the  compromise. 

The  authorities  to  which  reference  is  made  related  in  most 
of  them  to  verbal  stipulations  to  continue  or  dismiss  suits, 
and  were  not  recognized  by  the  court  as  binding  when  their 
performance  was  urged.  The  others  relate  to  cases  where  the 
stipulation  was  unexecuted.  But  here  the  stipulation  had 
been  performed  by  the  rendition  of  the  judgment. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 
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James  T.  Rogers  et  al. 

v. 

William  A.  Herron  et  al. 

1.  Purchaser — when  bound  to  pay  incumbrance  made  by  his  vendor.  Where 
a  person  purchases  real  estate  incumbered  by  a  mortgage,  and  as  a  part  of 
the  consideration  agrees  to  pay  and  discharge  the  incumbrance,  such  a  con- 
tract will  create  a  personal  liability  in  favor  of  the  holder  of  the  mortgage, 
which  the  courts  will  enforce. 

2.  Mortgage — merger  by  taking  conveyance.  A  prior  mortgagee,  by  taking 
a  conveyance  from  the  mortgagor,  does  not  thereby  lose  his  lien,  as  against  a 
subsequent  incumbrance  by  mortgage,  or  postpone  the  same  to  that  of  the 
second  one. 

3.  Same — rights  of  junior  mortgagee.  Where  the  prior  mortgagee  takes  a 
conveyance  of  the  mortgagor's  equity  of  redemption  after  the  execution  of  a 
second  mortgage  by  the  latter,  the  junior  mortgagee  may,  on  a  bill  properly 
framed,  redeem  from  the  first  mortgage,  and  have  the  property  sold  on  fore- 
closure, regardless  of  the  conveyance. 

4.  Same — -falls  with  estate  upon  which  it  is  given.  A  mortgage  given  upon  a 
leasehold  interest  in  land  for  a  term  of  years  must  fall  with  the  term,  and 
upon  the  expiration  of  the  term  can  not  be  foreclosed  as  against  the  rever- 
sioner, although  the  bill  may  have  been  filed  before  the  term  expired. 

5.  Same — mortgagee  in  possession — rents  and  profits.  A  prior  mortgagee  un- 
der a  mortgage  upon  a  term  of  years,  who  takes  possession  of  the  premises 
under  a  purchase  of  the  fee  from  the  mortgagor,  who  had  acquired  the  fee 
after  he  made  the  mortgage,  is  not  to  be  regarded  as  a  mortgagee  in  posses- 
sion, and  as  such  accountable  for  the  rents  and  profits  to  a  junior  mortgagee 
of  the  same  term. 

Writ  of  Error  to  the  Appellate  Court  of  the  Second  Dis- 
trict. 

This  was  a  bill  by  James  T.  Rogers  and  Moses  Pettengill, 
against  Simeon  J.  Hicks  and  wife,  and  William  A.  Herron 
and  Joseph  Elder,  to  foreclose  a  mortgage  given  by  Hicks 
and  wife  to  complainants.  The  suit  was  commenced  in  the 
circuit  court  of  Peoria  county,  where,  on  the  hearing  before 
the  Hon.  Joseph  W.  Hopkins,  Judge,  the  bill  was  dismissed 
as  to  all  the  parties  except  Hicks  and  his  wife,  and  a  decree 
of  foreclosure  eutered  as   to   the   latter.     The  complainants 
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took  the  case  to  the  Appellate  Court  on  writ  of  error,  in 
which  court  the  decree  of  the  circuit  court,  at  the  December 
term,  1879,  was  affirmed. 

Messrs.  Cooper  &  Tennery,  and  Messrs.  Hopkins  & 
Merron,  for  the  appellants. 

Mr.  D.  McCulloch,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  "equity,  brought  by  James  T.  Rogers  and 
Moses  Pettengill,  to  foreclose  a  mortgage  given  by  S.  J.  Hicks 
and  wife  to  them  on  the  2d  day  of  August,  1871,  to  secure 
$800  in  two  years  from  that  date,  on  certain  property  in 
Peoria.  Herron  and  Elder,  who  held  a  mortgage  on  the  same 
property  to  secure  $786.76,  bearing  date  April  9,  1869,  were 
made  parties  defendant  to  the  bill,  as  well  as  the  mortgagor 
and  his  Avife.  On  the  final  hearing  the  court  dismissed  the 
bill  as  to  Herron  and  Elder,  and  this  decision  is  assigned  for 
error. 

It  appears,  from  the  evidence,  that  the  fee  to  the  lot  in 
question  originally  belonged  to  one  Sanford,  who  on  the  12th 
day  of  October,  1866,  leased  the  same  to  Hicks  for  five  years, 
at  a  rental  of  $60  per  annum.  The  lease  provided  that  at 
the  end  of  the  term  Hicks  might  elect  to  take  a  lease  for  a 
further  term  of  five  years,  at  a  rent  which  would  amount  to 
six  per  cent  on  the  value  of  the  lot  without  improvements, 
and  pay  all  taxes — the  valuation  of  the  lot  to  be  agreed  on 
mutually,  or  fixed  by  arbitration.  Under  the  lease  Hicks 
erected  a  house  on  the  lot  which  at  the  time  was  vacant. 

At  the  end  of  the  five  years  the  agent  of  Sanford  claimed 
that  Hicks  was  in  default  in  the  payment  of  rent,  and  took 
steps  to  declare  a  forfeiture  of  the  lease  for  the  default;  but 
Hicks  remained  in  the  possession  of  the  property  until  the 
16th  day  of  October,  1872,  when  he  sold  all  his  interest  to 
Herron  and  Elder,  the  first  mortgagees,  who  a  short  time  before 


1879.]  Rogeks  et  al.  v.  Heukon  et  al.  585 

Opinion  of  the  Court. 

had  purchased  the  fee  in  the  property  of  the  legal  represen- 
tatives of  Sanford. 

The  grounds  of  relief  relied  upon  by  the  complainants  in 
the  bill,  as  we  understand  the  record,  are  first,  that  Herron 
and  Elder,  in  the  purchase  from  Hicks,  undertook  as  a  part  of 
the  consideration  to  discharge  and  pay  the  two  mortgages 
upon  the  property.  Second,  that  Herron  and  Elder  purchased 
the  equity  of  redemption  and  improvements  from  Hicks,  in 
full  satisfaction  and  payment  of  the  debt  and  mortgage  they 
held  on  the  property,  which  left  the  second  mortgage  held  by 
complainants  a  first  lien  on  the  property. 

It  is  a  clear  proposition,  that  where  a  person  purchases  real 
estate  incumbered  by  a  mortgage,  and  as  a  part  of  the  con- 
sideration agrees  to  pay  and  discharge  the  incumbrance,  such 
a  contract  creates  a  personal  liability,  which  the  courts  will 
always  enforce.  If,  therefore,  Herron  and  Elder,  as  a  part  of 
the  consideration  of  the  purchase  from  Hicks,  agreed  to  pay 
and  discharge  complainants'  mortgage,  they  should  be  com- 
pelled to  abide  by  and  perform  their  contract.  But  does  the 
testimony  establish  the  fact  that  such  a  contract  was  made  ? 
The  sale  of  Hicks'  interest  in  the  property  was  made  by  his 
wife,  he  being  at  the  time  in  Chicago,  the  other  contracting 
parties  in  Peoria,  and  all  he  seems  to  know  personally  in 
regard  to  the  terms  of  the  trade  is,  that  he  executed  a  bill  of 
sale  and  received  $200.  In  his  testimony  he  says,  "  I  do  not 
know,  except  from  my  wife,  that  when  the  contract  for  the 
transfer  of  the  said  premises  to  Herron  and  Elder  was  made 
anything  was  said  about  the  Rogers  &  Co.  mortgage.  I  did 
not,  at  or  before  the  time  of  said  sale,  say  anything  to  Herron 
and  Elder  about  taking  the  property  subject  to  the  Rogers  & 
Co.  mortgage,  and  do  not  know  that  they  personally  agreed 
to  do  so." 

Mrs.  Hicks,  in  her  evidence,  testified  that  she  went  to 
"Mr.  Herron  on  or  about  the  1st  of  October,  1872,  to  see 
what  he  would  do  about  buying  the  place ;  he  said  he  did  not 
feel  like   paying  a  great  deal ;  he  said  what  Mr.  Hicks  owed 
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him,  with  the  taxes  he  had  paid,  the  $2000  paid  for  the  lot, 
the  lease  money  due,  and  when  the  Rogers'  claim  was  settled, 
he  did  not  feel  he  could  pay  very  much."  She  then  stated 
that  Herron  asked  her  what  Hicks  would  take,  and  she  replied, 
"I  told  him  he  wrote  me  he  would  take  $200  for  his  claim." 
On  cross-examination  she  said,  "He  did  not  say  before  we 
traded  he  would  give  up  my  husband's  notes,  but  he  spoke  of 
the  notes  and  taxes,  and  said  he  could  not  afford  to  pay  much 
else.  Of  the  Rogers'  note  he  spoke  as  I  have  stated.  He  said 
Mr.  Hicks  now  owed  him  so  much,  he  had  to  pay  the  taxes  and 
$2000  for  the  lot,  and  that  was  the  Rogers'  claim  and  the  rents 
due,  and  he  did  not  feel  like  paying  much  more.  He  did  not 
promise  to  pay  this  note,  but  spoke  as  though  it  would  have 
to  be  settled." 

In  addition  to  this  the  bill  of  sale  recites  a  consideration  of 
$1500;  but  it  contains  no  provision  that  the  interest  of  Hicks 
in  the  property  was  purchased  subject  to  the  mortgages,  or  that 
Herron  and  Elder  assumed  the  payment  thereof.  Now,  if  the 
decision  of  the  case  rested  upon  this  evidence  alone  we  could 
not  regard  it  sufficient  to  bind  Herron  and  Elder  to  pay  the 
Rogers  mortgage ;  but  Herron  and  Elder,  who  seem  to  be  en- 
tirely credible,  and  whose  testimony  is  not  contradicted,  both 
testify  that  they  did  not  assume  the  payment  of  the  complain- 
ants' mortgage.  Under  such  circumstances  we  perceive  no 
ground  for  holding — unless  the  clear  preponderance  of  the 
evidence  is  disregarded — that  Herron  and  Elder  contracted  to 
assume  complainants'  mortgage. 

We  now  come  to  the  second  proposition,  whether  the  pur- 
chase made  by  Herron  and  Elder  satisfied  their  mortgage,  and 
left  the  second  mortgage  a  lien  on  the  property. 

It  must  be  remembered  that  at  the  time  this  purchase  was 
made  Herron  and  Elder  owned  the  fee,  and  held  a  first  mortgage 
on  whatever  interest  Hicks  had  in  the  property,  and  the  com- 
plainants held  a  second  mortgage  on  that  interest.  Under 
these  circumstances  Hicks  sold  his  interest  in  the  property  to 
Herron  and  Elder,  the  first  mortgagees.     How  were  the  rights 
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of  the  parties  affected  by  the  transaction  ?  In  Fitts  v.  Davis, 
42  111.  391,  where  a  mortgage  had  been  executed  on  certain 
lands,  and  afterwards  a  judgment  was  obtained  by  a  third 
person  against  the  mortgagor,  and  after  the  rendition  of  the 
judgment  the  mortgagor  conveyed  to  the  mortgagee  in  satis- 
faction of  the  mortgage  debt,  it  was  held  that  the  mortgagee 
did  not,  by  receiving  a  conveyance,  thereby  lose  his  lien,  nor 
was  it  postponed  to  a  junior  incumbrance  by  judgment.  The 
same  rule  was  announced  in  JRiohardson  v.  HocJcenhull,  85  111. 
124,  and  the  principle  that  governed  those  cases  must  control 
here. 

It  is  no  doubt  true,  that  if  complainants  had  prepared  their 
bill  with  the  view  to  redeem  from  the  mortgage  of  Herron  and 
Elder,  they  might,  upon  payment  of  the  amount  due,  have 
subjected  to  sale,  in  satisfaction  of  their  mortgage  debt,  what- 
ever interest  Hicks  had  in  the  property,  regardless  of  the  sale 
made  by  Hicks  to  Herron  and  Elder;  but  they  did  not  see 
proper  to  pursue  this  course. 

There  is,  however,  another  insuperable  objection  to  grant- 
ing complainants  any  relief,  under  the  evidence  in  the  case. 
The  mortgage  they  held  was  upon  a  term  of  years,  and  not 
upon  the  fee.  Now,  it  is  plain  when  the  term  expired  the 
mortgage  would  fall  with  it.  It  is  a  serious  question  whether 
Hicks  had  any  right  of  possession  in  the  property  after  the 
expiration  of  the  first  five  years;  but  conceding  that  he  had, 
the  second  term  would  terminate  inU876,  and  after  that  Hicks 
had  no  rights  in  the  property  under  the  lease.  This  decree  was 
not  rendered  until  after  that  time,  and  how  a  decree  could  be 
rendered  in  favor  of  complainants,  after  Hicks'  title  in  the 
property  had  expired  under  the  lease,  we  are  at  a  loss  to  un- 
derstand. The  fact  that  the  bill  was  filed  before  the  term 
expired  under  the  lease  does  not  affect  the  question.  Com- 
plainants' mortgage  rested  entirely  on  the  title  of  Hicks  in 
the  property,  and  when  that  title  expired  no  decree  could  be 
rendered  as  against  the  owners  of  the  fee. 

It  has  however  been  suggested  that  Herron  and  Elder  ought, 
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in  equity,  to  account  for  the  rents  of  the  property  from  the 
time  the  bill  was  filed  until  the  expiration  of  the  term.  We 
see  no  principle  upon  which  this  position  can  be  sustained. 
Suppose  Hicks  had  not  sold  out  to  Herron  and  Elder,  but  had 
occupied  until  the  term  had  expired,  could  he  have  been  re- 
quired to  account  to  the  complainants  for  the  rents?  This 
will  hardly  be  claimed.  If  Hicks,  as  mortgagor,  was  not 
liable  to  account,  Herron  and  Elder  could  not  be,  for  the  plain 
reason  that  as  purchasers  from  him  they  stood  in  his  shoes, 
and  had  the  same  rights  he  had.  They  were  not  mortgagees 
in  possession,  but  held  the  possession  and  received  the  rents 
as  purchasers.  They  occupied  the  same  position  to  the  prop- 
erty as  any  purchaser  from  a  mortgagor  who  would  have  the 
right  to  the  possession  of  the  property  until  the  mortgage  was 
foreclosed,  or  until  turned  out  by  ejectment. 

As  no  error  is  perceived  in  the  record,  the  judgment  of  the 

Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


John  R.  Sapp  et  al. 

v. 

E.  Strong  Phelps  et  al. 

1.  Evidence — to  show  mistake  in  written  contract.  The  evidence  to  show  a 
mistake  in  a  written  contract  and  justify  its  correction  must  be  clear,  strong 
and  satisfactory. 

2.  Contract — construed  as  to  who  shall  pay  for  land  for  a  street.  Where  an 
agreement  is  made  between  A  of  the  one  part  and  B  and  C  of  the  other,  that  A 
is  to  buy  at  public  sale  a  tract  of  land  lying  west  of  the  premises  owned  by  him, 
and  that  B  and  C  are  to  extend  a  street  north  and  south  through  such  tract  at 
their  exclusive  expense,  and  that  A  is  to  retain  all  of  the  tract  west  of  his 
premises  to  such  street,  and  B  and  C  to  take  the  balance,  each  paying  in  pro- 
portion to  his  or  their  part  thereof,  A  will  not  be  required  to  pay  for  any  part 
of  the  land  covered  by  the  extension  of  the  street,  but  only  for  the  land  retained 
by  him  to  the  street. 
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3.  Costs — discretionary  in  chancery.  In  chancery  it  is  discretionary  with 
the  court  as  to  who  shall  pay  the  costs,  and  a  party  uniting  as  complainant  and 
being  willing  to  execute  a  contract  as  really  made,  and  as  insisted  by  his  co- 
complainants,  is  properly  exempted  from  the  payment  of  costs. 

4.  Party — in  chancery.  The  fact  that  a  necessary  party  to  a  bill  in  chan- 
cery is  made  a  complainant  when  he  might  properly  have  been  made  a  defend- 
ant, presents  no  obstacle  to  a  proper  adjudication  of  the  rights  of  the  parties. 

5.  Chancery — bill  —  whether  multifarious.  Where,  at  a  sale  of  land,  A, 
under  a  contract  with  B  and  C,  purchases  the  same  for  himself,  and  also  as 
the  agent  for  B  and  C,  each  to  take  distinct  parts  thereof,  in  which  contract 
there  is  a  mistake  in  drafting  the  same,  a  bill  by  the  vendors  to  specifically 
enforce  the  contract  of  sale,  and  to  reform  the  mistake  in  the  contract  made 
between  the  purchaser  and  those  interested  with  him  in  the  purchase,  is  not 
subject  to  the  objection  of  being  multifarious.  In  such  a  case  the  subject  of 
both  contracts  and  the  parties  thereto  are  not  improperly  embraced  in  one 
bill. 

Appeal  from  the  Appellate  Court  of  the  Second  District; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
Hon.  Joseph  Sibley  and  Hon.  E.  S.  Leland,  Justices. 

Messrs.  Gibbons  &  Stipp,  for  the  appellants. 

Messrs.  Farwell  &  Warren,  and  Messrs.  Eckels  & 
Kyle,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  the]complainants,  Phelps, 
Fisher,  Farwell,  Garvin,  Smith  and  White,  against  the  de- 
fendants, Sapp  and  Wilcox,  for  the  reformation  and  specific 
performance  of  a  contract  for  the  sale  of  real  estate. 

The  bill  alleges  that  the  complainants,  except  Phelps,  on 
and  before  August  1,  1876,  were  the  owners  in  fee  of  what 
was  called  the  E.  M.  Fisher  property,  consisting  of  a  portion 
of  lot  6,  ten  feet  wide  north  and  south,  and  142  feet  long  east 
and  west,  in  the  north-east  corner  thereof,  and  lots  7  and  8 
except  a  strip  356  feet  long  and  130  feet  wide  off  the  east  side 
of  lot  8,  in  the  town  of  Princeton ;  that  said  owners  had  agreed 
to  sell  said  property  at  public  auction  for  not  less  than  $4000, 
on  certain  specified  terms;  that  August  1,  1876,  the  property 
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was  so  offered  for  sale  and  struck  off  to  Phelps  for  $4000 ;  that 
before  the  sale  took  place  an  agreement  in  writing  was  entered 
into  between  Phelps,  of  the  one  part,  and  Sapp  and  Wilcox, 
of  the  other  part,  as  follows : 

"That  the  said  Phelps  is  to  bid  off  in  his  own  name  at  the 
auction  to  be  held  this  day,  the  undisposed  portions  of  lots 
7  and  8  of  the  E.  M.  Fisher  property  in  Princeton,  Illinois, 
at  the  sum  of  $4000;  if  he  can  not  procure  said  property  at 
that  price,  he  shall  not  be  required  to  purchase  the  same. 
Of  the  said  property  said  Phelps  is  to  retain  that  portion  of 
lot  8  which  lies  west  of  the  three  lots  now  owned  by  said 
Phelps  and  the  extension  of  Randolph  street,  which  is  to  be 
extended  through  lots  7  and  8  by  said  Sapp  and  Wilcox. 
Said  E.  S.  Phelps  has  also  the  privilege  to  retain  that  portion 
of  lot  7  which  lies  south  of  the  premises  now  to  be  retained 
by  him  as  aforesaid  to  the  extension  of  Marion  street,  which 
extension  said  Sapp  and  Wilcox  are  to  make.  For  all  that 
portion  of  said  lots  7  and  8  that  shall  not  be  retained  by  said 
Phelps  as  aforesaid,  said  Sapp  and  Wilcox  are  to  take  of  said 
Phelps  and  pay  him  therefor  proportionately  as  he  shall  pay 
for  the  aforesaid  lots  7  and  8.  That  is,  they  pay  Phelps  the 
same  price  that  he  has  to  pay  for  the  portion  or  portions  not 
so  retained  by  him.  They  are  to  make  the  same  payments 
that  said  Phelps  is  required  to  make,  pay  the  one-third  cash 
down  to  the  owners  of  said  lots  and  give  their  notes  for  the 
other  two-thirds  as  required  by  the  terms  of  the  sale,  so  that 
said  Phelps  shall  be  liable  only  for  the  portion  that  may  be  so 
retained  by  him;  and  as  to  the  remainder  of  said  premises  not 
so  retained  by  him,  said  Sapp  and  Wilcox  assume  all  the  obliga- 
tions required  therefor.  The  said  extensions  of  Randolph 
and  Marion  streets  are  to  be  surveyed  and  laid  out  at  the 
exclusive  expense  of  said  Sapp  and  Wilcox,  so  that  said  Phelps 
obtains  the  advantage  of  said  extensions  without  expense  to 
him.  Immediately  upon  said  Phelps  receiving  the  deed  for 
said  lots  7  and  8,  he  is  to  execute  to  said  Sapp  and  Wilcox  a 
proper  quitclaim   to   the  portion  thereof  that  shall  not  be  re- 
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tained   by  him,  upon  their  paying  and  assuming  to  pay  as 
aforesaid." 

The   following   plat  shows  the  situation   of  the  property 
prior  to  the  sale: 


N. 


Peru 

Street. 

Lot  8. 

CO 
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CO 
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House. 

The  bill  avers  that  the  portion  of  lot  8  which  Phelps  is 
bound  by  the  agreement  to  take,  is  that  portion  that  lies  west 
of  the  three  lots  owned  by  him  at  the  time  of  making  the 
agreement,  and  east  of  the  extension  south  of  Randolph  street, 
and  that  if  the  agreement  fails  to  show  that  such  was  the  only 
portion  of  lot   8  which  he  is  bound  to  take  and   retain,  then 
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there  was  a  mistake  made  in  drafting  the  contract  which  ought 
to  be  corrected.  The  bill  also  alleges  that  said  portion  of  lot 
6  was  omitted  by  mistake  in  said  agreement  between  Phelps, 
and  Sapp  and  Wilcox. 

The  circuit  court  decreed  that  Phelps  and  defendants,  Sapp 
and  Wilcox,  specifically  perform  the  contract  of  purchase  as 
in  the  decree  provided ;  and  that  the  agreement  between  Phelps 
and  Sapp  and  Wilcox  be  reformed  by  including  therein  that 
portion  of  lot  6  before  described  and  by  mistake  omitted ;  and 
also  by  the  insertion  of  the  word  "to"  in  that  clause  descrip- 
tive of  the  part  of  the  premises  which  Phelps  was  to  take,  so 
that  the  same  should  read  as  follows,  to-wit,  "  of  the  said 
property  said  Phelps  is  to  retain  that  portion  of  lot  8  which 
lies  west  of  the  three  lots  now  owned  by  said  Phelps  and  to 
the  extension  of  Randolph  street." 

The  defendants  by  writ  of  error  took  the  case  to  the  Appel- 
late Court  for  the  Second  District,  where  the  decree  was 
affirmed,  and  defendants  then  appealed  to  this  Court. 

The  main  point  which  is  made  against  the  decree  of  the 
circuit  court  is  in  decreeing  reformation  of  the  contract  be- 
tween Phelps  and  Sapp  and  Wilcox  so  as  not  to  compel  Phelps 
to  accept  and  pay  for  the  whole  of  lot  8,  lying  west  of  the 
three  lots  therein  he  before  owned. 

The  whole  quantity  of  land  of  this  E.  M.  Fisher  property 
was  7-r7^  acres,  the  price  was  $4000,  a  little  over  $500  per 
acre ;  the  quantity  to  be  retained  by  Phelps  under  the  decree 
is  TVo  of  an  acre. 

It  is  insisted  that  there  is  not  in  this  case  the  strong  and 
convincing  evidence  which  is  required  in  order  to  the  correc- 
tion of  a  mistake  of  fact  in  a  written  agreement.  It  appears 
that  at  the  time  of  the  agreement  Phelps  was  the  owner  of 
three  lots  in  lot  8  on  its  east  side.  His  testimony  is,  that 
about  12  o'clock  on  the  day  of  sale,  Sapp  and  Wilcox  came  to 
his  store  and  wanted  him  to  bid  off  the  property  for  them  ; 
that  as  an  inducement  they  told  him  he  could  have  that  part 
back  of  his  lots,  and  they  would  lay  out  the  two  streets  to  it ) 
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that  he  agreed  to  take  that  part  of  lot  8  west  of  his  lots  and 
to  Randolph  street  extension;  that  he  made  a  plat  showing 
the  extension  of  the  streets,  the  part  he  was  to  take  and  the 
part  he  was  to  have  the  option  of  taking;  that  they  went  to 
Mr.  Peters  to  have  the  contract  drawn  up  in  writing;  that 
he  took  said  plat  with  him  and  explained  to  Mr.  Peters  by 
that  the  part  he  was  to  take,  and  that  Mr.  Peters  from  that 
plat  in  his  hand  dictated  the  contract  to  Mr.  Kyle,  who  wrote 
it  down.  Mr.  Peters  testifies  that  the  parties  came  to  him  with 
a  plat  of  the  premises  which  they  had  prepared,  and  explained 
to  him  by  the  plat  what  Phelps  was  to  take,  and  that  he  dic- 
tated the  agreement  from  the  plat.  He  is  clear  and  positive 
that  Phelps  was  only  to  take  to  Randolph  street  as  extended; 
that  the  word  to  is  left  out  of  the  contract  when  it  ought  to  be 
in  there.  Wilcox  is  positive  in  his  testimony  that  Phelps  was 
to  take  all  of  lot  8  west  of  his  lots.  Sapp  says  that  he  did  not 
know  just  how  the  property  was  located,  or  just  what  part  of 
it  Phelps  was  to  take,  but  that  he  figured  as  to  the  quantity 
each  of  them  was  to  take,  and  he  found  he  would  have  to  pay 
just  about  $200  in  addition  to  his  share  of  the  property — 
whereas,  according  to  the  portion  which  Phelps  is  made  to  take 
under  the  decree,  Sapp  would  have  about  $1000  to  pay. 

Mr.  Kyle  testifies  that  he  knew  nothing  of  the  contract  as 
made  by  the  parties,  that  he  wrote  it  down  just  as  he  under- 
stood Mr.  Peters  to  dictate  it,  and  that  he  should  say  without 
any  hesitancy  that  the  contract  was  written  just  as  it  was  dic- 
tated;  that  he  says  so  because  it  was  their  universal  custom  to 
have  contracts  read  over,  and  he  thinks  this  one  was  read  over. 

Thus  stands  the  case  upon  the  testimony  of  witnesses  as  to 
what  the  contract  was. 

Sapp  and  Wilcox  insist  the  agreement  was  that  Phelps 
should  take  all  of  lot  8  west  of  his  three  lots,  and  that 
that  agreement  is  expressed  by  the  language  of  the  written 
contract  that  Phelps  "is  to  ret,ain  that  portion  of  lot  8  which 
lies  west  of  the  three  lots  now  owned  by  said  Phelps  and  the 
extension  of  Randolph  street,  which  is  to  be  extended  through 
38—92  III. 
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lots  7  and  8  by  said  Sapp  and  Wilcox."  Phelps  claims  that 
he  was  to  retain  only  that  portion  of  lot  8  which  lies  west 
of  the  three  lots  owned  by  him  to  the  extension  of  Randolph 
street. 

The  plat  spoken  of  by  Phelps  as  having  been  made  by  him 
at  the  time,  showing  the  extension  of  the  streets,  and  the  part 
he  was  to  take,  and  the  part  he  was  to  have  the  option  of 
taking,  is  preserved  in  the  record.  This  plat  shows  the  ex- 
tensions of  Randolph  and  Marion  streets  south  and  west  until 
they  intersect  and  no  further — nothing  is  platted  beyond  the 
streets  as  they  were  to  be  extended, — it  thus  showing  that 
Phelps  was  only  to  take  that  part  of  lot  8  which  lies  west  of 
his  three  lots  to  the  extension  south  of  Randolph  street.  If 
he  was  to  take  all  of  lot  8  as  contended,  the  plat  should  have 
included  all  of  lot  8,  instead  of  including,  as  it  does,  nothing 
west  of  Randolph  street. 

If  the  contract  had  been  as  Sapp  and  Wilcox  contend, 
it  would  naturally  have  been  written  that  Phelps  was  to 
retain  that  portion  of  lot  8  which  lies  west  of  his  three  lots 
simply,  without  the  useless  matter  of  description  as  to  the  ex- 
tension of  Randolph  street.  And  again,  if  it  had  been  as  thus 
contended,  the  expression  in  the  fourth  clause  of  the  contract, 
"For  all  that  portion  of  said  lots  seven  and  eight  that  shall 
not  be  retained  by  said  Phelps  as  aforesaid,  said  Sapp  and 
Wilcox  are  to  take  of  said  Phelps"  etc.,  would  not  have  been 
used. 

If  it  was  intended  that  Phelps  should  take  all  of  lot  8  west 
of  his  three  lots  in  it,  lot  7  alone  would  have  been  men- 
tioned in  that  clause,  and  lot  8  wholly  omitted  therefrom. 
There  would  be  nothing  of  lot  8  for  Sapp  and  Wilcox  to  take 
of  Phelps. 

Agreeing  with  appellant  as  to  the  character  of  the  evidence 
which  is  required  to  show  a  mistake  in  a  written  contract  and 
justify  its  correction,  that  it  must  be  very  clear,  strong  and 
satisfactory,  we  are  of  opinion  that  the  proof  in  the  present 
case  sufficiently  meets  the  requirement  and  warranted  the  cir- 
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cuit  court  in  finding  that  the  contract  was,  that  Phelps  was  to 
take  only  that  portion  of  lot  8  lying  between  his  three  lots 
and  Randolph  street  extended,  and  decreeing  accordingly. 

It  is  insisted  by  appellants,  that  at  least  the  decree  should 
be  modified  in  the  respect  that  it  requires  Sapp  and  Wilcox  to 
pay  for  the  land  taken  for  the  extension  of  Randolph  street, 
and  to  pay  the  costs. 

The  contract  being  found  to  be  that  Phelps  was  to  take  only 
that  portion  of  lot  8  extending  west  to  Randolph  street  ex- 
tended, and  it  reading  that  Sapp  and  Wilcox  are  to  take  and 
pay  for  the  remainder,  and  that  Randolph  street  was  to  be 
extended  through  lot  8  by  Sapp  and  Wilcox,  and  that  the 
extensions  of  the  streets  were  to  be  surveyed  and  laid  out  at 
their  exclusive  expense,  so  that  Phelps  should  obtain  the 
advantage  of  said  extensions  without  expense  to  him,  we  do 
not  see  that  Phelps  was  required  to  pay  for  any  of  the  land 
covered  by  the  extensions  of  the  street. 

The  statements  of  Sapp  and  Wilcox  that  they  understood 
that  each  was  to  give  their  own  land  where  the  streets  ran, 
they  to  give  it  where  the  street  ran  on  them,  and  Phelps 
where  it  ran  on  him,  are  not  sufficient  to  vary  the  written  con- 
tract in  this  respect. 

The  costs  were  discretionary  with  the  court,  and  we  think 
they  were  properly  decreed. 

A  further  point  is  made  that  the  bill  is  multifarious  in  em- 
bracing two  separate  contracts, — the  contract  of  purchase  be- 
tween the  owners  of  the  property  and  Phelps,  and  the  contract 
between  Phelps  and  Sapp  and  Wilcox  as  to  the  bidding  off  the 
property  in  Phelps*  name,  and  in  uniting  in  one  suit  the  dif- 
ferent parties  to  these  contracts.  It  may  be  that  Phelps  more 
properly  might  have  been  made  defendant,  but  he  was  a 
necessary  party,  and  being  made  a  party  in  the  case,  whether 
complainant  or  defendant,  is  no  obstacle  in  equity  to  the  adju- 
dication of  the  rights  of  the  parties. 

The  theory  of  the  case,  and  upon  which  the  decree  proceeds, 
is,  that  Phelps,  under  the  contract,  bought  the  property  acting 
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for  himself  and  also  as  the  agent  of  Sapp  and  Wilcox,  and  the 
decree  is  accordingly  several  against  each  one  of  the  three, 
requiring  him  to  specifically  perform  the  contract  of  purchase 
as  to  each  parcel  of  the  land  he  was  to  take.  The  proofs  war- 
ranted such  a  decree.  And  in  such  case  we  think  the  subjects 
of  both  contracts  and  the  parties  thereto  were  not  improperly 
embraced  in  one  bill.  It  was  convenient  in  settling  the  whole 
matter  of  controversy  between  all  the  parties  in  a  single  suit. 
Phelps  being  willing  to  perform  on  his  part  according  to  his 
agreement  with  Sapp  and  Wilcox,  and  to  join  as  complainant 
to  enforce  performance,  should  not  be  subject  to  any  portion 
of  the  costs,  as  he  might  have  been  if  made  defendant. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Charles  W.  Wright 

v. 

The  People  of  the  State  of  Illinois. 

Supreme  Court — jurisdiction  on  error  in  misdemeanors.  Under  the  amend- 
ment of  the  Practice  act,  in  force  July  1,  1879,  appeals  from  and  writs  of  error 
to  the  circuit  courts  in  all  criminal  cases  below  the  grade  of  felony  must  be 
taken  directly  to  the  Appellate  Court  of  the  proper  district,  and  if  such  a  case 
is  brought  directly  from  the  circuit  court  to  this  court  after  such  amendment 
went  into  effect,  the  writ  of  error  will  be  dismissed  on  the  court's  own  motion, 
for  want  of  jurisdiction. 

Writ  of  Error  to  the  Circuit  Court  of  Stark  county; 
the  Hon.  D.  McCulloch,  Judge,  presiding. 

Mr.  M.  Shallenberger,  and  Mr.  Frank  Thomas,  for  the 
plaintiif  in  error. 

Mr.  B.  F.  Thompson,  for  the  People. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  offence  for  which  defendant  was  indicted  in  the  court 
below  was  a  misdemeanor,  viz  :  selling  intoxicating  liquors 
contrary  to  the  form  of  the  statute.  A  trial  was  had  at  the 
March  term,  1879,  when  defendant  was  found  guilty  on  four 
counts  of  the  indictment  and  sentenced  to  pay  a  fine  of  $25 
on  each  count  on  which  he  was  found  guilty.  The  transcript 
of  the  record  made  in  the  case  was  filed  in  the  office  of  the 
clerk  of  this  court  on  the  26th  day  of  August,  1879,  and 
although  no  writ  of  error  or  scire  facias  has,  in  fact,  been  is- 
sued, the  parties  have  appeared  and  submitted  the  cause  on 
briefs  filed,  intending,  no  doubt,  to  treat  the  cause  as  pending 
in  this  court  on  error.  That,  we  think,  can  not  be  done. 
The  recent  statute  to  amend  the  act  in  regard  to  "practice  in 
courts  of  record"  was  in  force  July  1,  1879,  and  provides, 
among  other  things,  that  "appeals  from  and  writs  of  error  to 
the  circuit  court  *  *  *  in  all  criminal  cases  below  the 
grade  of  felony,  shall  be  taken  directly  to  the  Appellate  Court." 
Session  Laws  1879,  p.  222. 

As  the  conviction  in  this  case  is  for  a  misdemeanor,  it  fol- 
lows the  writ  of  error  should  have  been  sued  out  of  the  Ap- 
pellate Court  for  the  proper  district.  Although  no  motion  has 
been  made  for  that  purpose,  this  court  of  its  own  motion  will 
dismiss  the  writ  of  error  for  want  of  jurisdiction  in  the  first 
instance  to  hear  the  errors  assigned. 

The  writ  of  error  will  be  dismissed. 

Writ  dismissed. 
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William  Logg  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  practice — witness  not  indorsed  on  indictment.  The  prosecution 
is  not  confined  to  the  list  of  witnesses  indorsed  on  the  indictment,  but  the 
court,  in  the  exercise  of  a  sound  discretion,  and  having  a  strict  regard  to  the 
rights  of  the  public  and  the  prisoner,  may  permit  such  other  witnesses  to  be 
examined  as  the  justice  of  the  case  may  seem  to  require. 

2.  Where  a  witness'  name  as  indorsed  on  the  indictment  was  James  S. 
Hollet.t,  instead  of  John,  the  true  name,  and  when  called,  and  objection  being 
made  to  his  testifying,  he  was  withdrawn,  and  the  State's  attorney  gave  notice 
that  he  would  call  him  afterwards,  and  after  the  examination  of  five  other 
witnesses  again  called  him,  it  not  appearing  that  any  other  person  of  the 
name  of  Hollett  was  present  at  the  time  and  place  when  and  where  the  trans- 
action occurred  which  was  the  subject  of  consideration  on  the  trial,  it  was 
held  no  error  to  permit  the  witness  to  testify,  and  that  if  the  defendants  were 
taken  by  surprise  it  devolved  upon  them  to  show  it. 

3.  Instruction — singling  out  part  of  the  facts  proved.  The  statute  provides 
that  the  court,  in  charging  the  jury,  shall  only  instruct  as  to  the  law  of  the 
case,  and  it  is  error  to  single  out  certain  evidence,  ignoring  other  evidence 
of  equal  importance,  and  tell  the  jury,  if  they  believe  the  facts  as  proved  by 
that  evidence,  how  they  shall  find. 

4.  Same — summing  up  the  evidence.  The  practice  of  submitting  the  facts  to 
the  court  for  it  to  express  its  opinion  to  the  jury  whether  a  case  has  been 
made  out,  is  not  proper.  An  instruction  intended  as  a  summing  up  of  the 
evidence  and  a  decision  thereon  by  the  court  adversely  to  a  party,  is  erro- 
neous. 

5.  Same — anticipating  defence.  The  prosecution  or  plaintiff  is  only  obliged 
to  present  the  law  correctly  in  his  instructions  applicable  to  his  theory  of  the 
case,  and  is  not  bound  in  every  instruction  to  anticipate  and  exclude  every 
possible  defence. 

6.  Error  —  as  to  refusing  instructions — how  presented.  The  refusal  of  the 
court  to  give  instructions  for  a  party  can  not  be  considered  on  error,  where 
the  record  fails  to  show  what  instructions  were  given  in  his  behalf. 

7.  Criminal  law — riot.  If  two  persons,  while  endeavoring  to  separate 
two  others  and  prevent,  their  quarreling  and  fighting,  are  struck,  the  one  by 
one  of  the  combatants  and  the  other  by  another  of  the  combatants,  they  both 
acting  together,  this  is  prima  facie  a  riot  on  the  part  of  the  persons  so  strik- 
ing, and  if  there  are  circumstances  of  defence  it  devolves  upon  them  to  show 
what  they  are. 
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Writ  of  Error  to  the  Circuit  Court  of  Kuox  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  indictment  in  the  Knox  circuit  court  against 
William  Logg,  John  Logg,  and  James  Logg,  for  a  riot. 

The  seventh  and  eighth  instructions  given  for  the  People 
are  as  follows : 

"  7.  If  the  jury  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  James  Logg  and  John  Logg,  while  acting 
together,  struck  Amos  Means  at  the  school  meeting  in  school 
district  No.  9,  in  Ontario  township,  in  Knox  county,  State 
of  Illinois,  in  April,  1877,  not  in  necessary  self-defence,  and 
in  a  riotous  manner,  then  the  jury  are  instructed  that  such 
striking  is  unlawful,  and  would  constitute  a  riot  on  the  part 
of  said  James  and  John  Logg. 

"  8.  If  the  jury  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  at  the  school  election  in  school  district  No.  9, 
in  Ontario  township,  in  Knox  county,  State  of  Illinois,  in 
April,  1877,  Martin  Lowry  and  Amos  Means  were  endeavor- 
ing to  separate  J.  S.  Hollett  and  James  Logg  and  prevent 
them  quarreling  or  fighting,  and  while  so  doing  John  Logg  and 
James  Logg  struck  Amos  Means,  and  William  Logg  struck 
Martin  Lowry,  and  that  such  striking  was  not  in  necessary 
self-defence,  then  by  such  acts,  if  proven  beyond  a  reasonable 
doubt,  the  defendants  are  guilty  of  a  riot,  and  the  jury  should 
find  them  guilty  under  the  second  count  of  the  indictment." 

The  jury  found  the  defendants  guilty  under  the  second 
count,  and  the  court,  after  overruling  a  motion  for  a  new 
trial,  sentenced  the  defendants  each  to  pay  a  fine  of  $50. 

Messrs.  McKenzie  &  Calkins,  and  Mr.  E.  P.  Williams, 
for  the  plaintiffs  in  error. 

Mr.  J.  J.  Ttonicliff,  State's  Attorney,  for  the  People. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  defendants  were  indicted  and  convicted,  in  the  court 
below,  of  a  riot.  The  second  count  of  the  indictment,  and 
the  one  upon  which  the  jury  returned  a  verdict  of  guilty, 
charges  that  the  defendants  "then  and  there  being  together, 
did,  unlawfully,  tumultuously,  and  with  force  and  violence, 
assault,  beat,  ill  treat  and  wound  Martin  Lowry  and  Amos 
Means,  with  the  unlawful  intent  then  and  there  to  assault 
said  Martin  Lowry  and  Amos  Means,  contrary/'  etc. 

On  the  trial,  the  State's  attorney  offered  to  examine  one 
John  S.  Hollett,  as  a  witness  on  behalf  of  the  People,  but 
the  counsel  for  the  defendants  objected  to  his  examination 
upon  the  ground  that  his  name  did  not  appear  correctly  in- 
dorsed on  the  indictment.  Thereupon  the  State's  attorney 
withdrew  the  witness,  and  gave  notice  that  he  would  call  him 
afterwards — the  indictment  having  the  name  of  James  S. 
Hollett  instead  of  John  S.  Hollett  indorsed.  Subsequently, 
and  after  the  examination  of  some  five  witnesses  on  behalf  of 
the  People,  the  State's  attorney  again  offered  to  examine  said 
Hollett,  as  a  witness  on  behalf  of  the  People.  The  defend- 
ants, by  their  counsel,  again  objected,  upon  the  same  ground 
as  formerly,  but  the  court  overruled  the  objection  and  per- 
mitted the  witness  to  give  evidence.  And  this  ruling  is  one 
of  the  errors  assigned  upon  the  record. 

There  was  clearly  no  error  in  this.  It  has  been  the  settled 
law  of  this  State  since  the  decision  in  Gardner  v.  The  People, 
3  Scam.  89,  (decided  in  1841,)  that  the  prosecution  "  is  not 
confined  to  the  list  of  witnesses  indorsed  on  the  indictment 
and  furnished  previous  to  the  arraignment;  but  that  the  cir- 
cuit court,  in  the  exercise  of  a  sound  discretion,  and  having 
a  strict  regard  to  the  rights  of  the  community  and  the  prisoner, 
may  permit  such  other  witnesses  to  be  examined  as  the  justice 
of  the  case  may  seem  to  require."  Gates  v.  The  People,  14 
111.  433;  Perteet  v.  The  People,  70  id.  171;  Smith  v.  The  Peo- 
ple, 74  id.  144. 
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It  does  not  appear  here  that  the^defendants  could  have  been 
surprised  by  the  examination  of  this  witness.  There  does  not 
appear  to  have  been  any  other  person  present  of  the  name  of 
Hollett  at  the  time  and  place  when  and  where  the  transactions 
occurred,  which  were  the  subject  of  consideration  on  the  trial; 
and  it  is  apparent  the  only  mistake  was  in  writing  "James" 
instead  of  John  in  making  the  indorsement.  It  would,  more- 
over, seem  that  the  defendants,  by  the  delay  before  examining 
the  witnesses,  after  the  notice  was  given  that  he  would  be  ex- 
amined, had  ample  time  within  which  to  prepare  to  meet  his 
evidence.  At  all  events,  if  this  delay  was  not  sufficient,  and 
the  defendants  were  really  taken  by  surprise  by  the  examina- 
tion of  the  witness,  it  devolved  upon  them  to  affirmatively 
show  it,  and  that  they  have  not  attempted. 

After  the  evidence  was  heard  the  court  gave,  among  others, 
the  following  instruction  to  the  jury: 

"5.  If  the  jury  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  at  a  school  election  in  school  district  No.  9, 
in  Ontario  township,  in  Knox  county,  Illinois,  in  April,  1877, 
Thomas  J.  Mansfield  was  requested  by  one  Thomas  Doyle, 
one  of  the  directors,  at  the  instance  or  request  of  John  Logg, 
another  director,  and  one  of  the  defendants  in  this  suit,  to 
make  a  report  as  former  clerk  of  the  board  of  directors  of 
said  district,  relative  to  the  expenditures  of  certain  moneys 
before  made  by  him  when  clerk  of  the  board,  and  that  said 
Mansfield,  in  compliance  with  said  request,  proceeded  in  a 
quiet  and  peaceable  manner  to  make  such  report,  and  that 
while  making  such  report  said  defendant,  John  Logg,  inter- 
rupted him  by  calling  him  a  thief,  a  liar,  and  a  son  of  a  bitch, 
and  that  while  said  Mansfield  was  reading  or  making  his- re- 
port, and  such  expressions  were  being  used  by  said  John 
Logg,  a  son  of  said  Mansfield  came  forward  and  stood  by  his 
father,when  John  Logg  shoved  up  his  sleeves  and  struck  his 
fists  in  his  hands  and  said,  (  Come  on,  we  are  ready  for  you/ 
or  words  to  that  effect,  and  in  a  threatening  manner  ordered 
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said  son  to  leave  the  house^  and  said  son  did  leave  the  house, 
and  that  said  defendant,  James  Logg,  pursued  him  to  the 
door,  and  shut  the  same  after  said  son  had  gone  out  of  the 
door,  and  that  witness,  Hollett,  thereupon  went  to  the  door 
and  opened  it,  and  requested  said  son  to  come  back,  and  while 
so  doing,  said  defendant,  James  Logg,  laid  hold  of  said  Hol- 
lett and  shoved  him  back  forcibly,  and  that  thereupon  Martin 
Lowry  and  Amos  Means,  or  either  of  them,  with  a  view  to 
preventing  any  quarreling  or  fighting  there  by  James  Logg 
and  said  Hollett,  endeavored  to  separate  them,  using  no  acts 
of  violence,  and  that  while  they,  or  either  of  them,  were  there 
endeavoring  to  separate  said  Hollett  and  James  Logg,  John 
Logg  assaulted  and  struck  Amos  Means,  and  William  Logg 
struck  Martin  Lowry,  if  such  is  the  proof,  and  all  the  proof, 
then  the  jury  are  instructed  that  such  acts,  if  proven  beyond  a 
reasonable  doubt,  in  law  constitute  a  riot,  and  they  should  find 
the  defendants  guilty  of  riot  under  the  second  count  of  the 
indictment." 

Our  statute  provides  that  the  court,  in  charging  the  jury, 
shall  only  instruct  as  to  the  law  of  the  case,  (Rev.  Stat.  1874, 
p.  781,  §  52;)  and  we  have,  in  many  cases,  held  it  is  error  for 
the  court  to  single  out  certain  evidence,  ignoring  other  evi- 
dence of  equal  importance,  and  tell  the  jury  if  they  believe 
the  facts  as  proved  by  that  evidence,  how  they  should  find. 
Calef  v.  Thomas,  81  111.  478 ;  Evans  v.  George,  80  id.  51 ;  Og- 
den  v.  Kirby,  79  id.  555";  The  Rockford  Ins.  Co.  v.  Nelson,  75 
id.  548;  Hewett  v.  Johnson,  72  id.  513. 

It  is  denied,  by  some  of  the  witnesses,  that  John  Logg  used 
the  language  towards  Mansfield  imputed  by  this  instruction. 
It  is  also  controverted,  by  some  of  the  witnesses,  that  John 
Logg  assumed  the  menacing  attitude  towards  the  son  of  Mans- 
field imputed  by  this  instruction.  And  it  is  also  controverted, 
by  some  of  the  evidence,  that  James  Logg  laid  hold  of  Hollett 
and  shoved  him  back,  and  that  William  Logg  struck  Martin 
Lowry.      John  Logg,  James  Logg,  and  William  Logg,  all 
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testify  that  James  Logg  was  the  assaulted  and  not  the  aggres- 
sor, in  the  part  he  took  in  the  alleged  riot.  William  Logg 
denies  that  he  struck  Martin  Lowry,  and  both  he  and  James 
Logg  deny  they  were  at  the  school  house  for  the  purpose  of 
having  a  difficulty.  There  is  some  slight  evidence,  in  addi- 
tion, tending  to  support  this  view  of  the  case.  What  our 
opinion  of  the  relative  weight  of  the  evidence  is,  we  do  not 
deem  important.  It  is  sufficient,  the  law  makes  these  defend- 
ants competent  witnesses,  leaving  their  credibility  to  the  jury. 
They  are  entitled  to  have  their  evidence  considered  by  the  jury 
just  as  any  other  evidence  is.  The  jury  are  to  take  into  con- 
sideration their  interest  and  feelings,  and  are  not  compelled  to 
place  reliance  upon  everything  they  say;  but  they  may  do  so, 
if,  under  all  the  circumstances,  they  believe  it  to  be  true.  An 
instruction,  therefore,  ignoring  such  evidence,  or  assuming  it 
to  be  of  no  importance,  is,  necessarily,  erroneous. 

We  can  not  regard  the  practice,  resorted  to  by  the  use  of  this 
instruction,  of  submitting  the  facts  to  the  court  for  it  to  ex- 
press its  opinion  to  the  jury  whether  a  case  has  been  made  out, 
as  proper;  but  if  such  practice  could  be  defended,  it  would 
certainly  require  a  submission  of  all  the  evidence,  and  not  a 
part  simply. 

The  instruction  was  intended  to  be  a  summing  up  of  the 
evidence  and  a  decision  thereon  adversely  to  the  defendants. 
It  was  error  to  give  it. 

The  objection  to  the  refusal  of  the  court  to  give  the  defend- 
ants' instruction,  as  asked,  can  not  be  considered,  because  it 
does  not  appear  what  instructions  were  given  on  behalf  of 
the  defendants.  For  aught  that  we  can  know,  the  court's  re- 
fusal may  have  been  predicated  upon  the  fact  that  the  same 
instruction  had  been  previously  given. 

We  see  no  substantial  objections  to  the  seventh  and  eighth 
instructions  given  at  the  instance  of  the  People.  If  the  de- 
fendants, James  and  John  Logg,  acting  together,  struck  A^mos 
Means  in  a  riotous  manner,  as  is  the  hypothesis  assumed  in  the 
seventh  instruction,  they  could  not  have  been  bona  fide  acting 
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in  self-defence  on  an  appearance  of  danger  sufficient  to  war- 
rant persons  of  ordinary  prudence  aud  caution,  in  like  cir- 
cumstances, in  so  acting. 

If  the  theory  of  self-defence  had  a  foundation  in  the  evi- 
dence, the  defendants  might,  by  an  instruction,  have  presented 
their  theory  fully.  The  prosecution  is  not  obliged,  in  instruc- 
tions, to  anticipate  and  exclude  defences  more  definitely  than 
is  here  done. 

So,  also,  if  Lowry  and  Means  were  endeavoring  to  separate 
Hollett  and  Logg  and  prevent  their  quarreling,  and,  while  so 
doing,  John  Logg  and  James  Logg  struck  Amos  Means,  and 
William  Logg  struck  Martin  Lowry,  a  riot  is  prima  facie  made 
out.  And  if  there  are  circumstances  of  defence,  it  devolves 
upon  the  defendants  to  show  what  they  are. 

The  prosecution  or  plaintiff  is  only  obliged  to  present  the 
law  correctly,  in  his  instructions,  applicable  to  his  theory  of 
the  case,  and  is  not  bound,  in  every  instruction,  to  anticipate 
and  exclude  every  possible  defence. 

For  the  error  in  giving  the  fifth  of  the  People's  instructions 
the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  H.  Carr 

v. 

Simeon  K.  Miner. 

1.  Tender — whether  kept  good.  If  a  defendant  after  having  made  a  suffi- 
cient tender  subsequently  refuses  to  pay  the  money  tendered,  upon  request  of 
the  plaintiff,  he  will  not  have  kept  his  tender  good,  and  it  must  fail. 

2.  Same — defence  to  revivor  of  judgment.  A  plea  of  tender  of  the  amount 
due  upon  a  judgment,  where  the  tender  has  been  kept  good,  presents  a  bar 
to  a  scire  facias  to  revive  a  judgment. 

3.  Practice — finding  upon  facts  by  Appellate  Court  conclusive.  It  is  the  right 
and  duty  of  the  Appellate  Court  to  determine  whether  the  evidence  warrants 
the  conclusion  reached  by  the  circuit  court  upon  a  question  of  fact,  and  this 
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court  must  conclusively  presume  that  the  Appellate  Court  has  done  its  duty  in 
that  regard  and  found  the  facts  correctly. 

Appeal  from  the  Appellate  Court  of  the  Second  District; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
Hon.  Geo.  W.  Pleasants  and  Hon.  Lyman  Lacey,  Justices. 

This  was  a  proceeding  by  scire  facias,  brought  by  appellant 
to  the  February  term,  1879,  of  the  JoDaviess  county  circuit 
court,  to  revive  a  judgment  rendered  in  that  court  on  the  25th 
day  of  May,  A.  D.  1864,  in  favor  of  appellant,  and  against 
appellee,  for  the  sum  of  $996.75  and  costs.  At  the  return 
term  of  the  writ  the  defendant  pleaded  thereto  the  following 
pleas : 

First — Defendant  says  there  is  not  any  record  of  the  sup- 
posed recovery  in  said  writ  of  scire  facias  mentioned,  remain- 
ing in  the  circuit  court  of  JoDaviess  county,  &nd  prays 
judgment  if  the  plaintiff  ought  to  have  execution  against  him, 
etc. 

Second — To-wit,  on  the  26th  day  of  December,  A.  D.  1866, 
defendant  was  there  ready  and  willing,  and  tendered  and 
offered  to  pay  to  plaintiff  the  sum  of  $1151.58,  the  full  amount 
then  due  to  the  plaintiff  from  the  defendant  upon  the  said 
judgment,  to  receive  which  the  plaintiff  then  and  there 
wholly  refused,  and  the  defendant  avers  that  he  has  paid  the 
said  sum  of  money  so  tendered  into  court.  This  the  defend- 
ant is  ready  to  verify,  and  prays  judgment  if  plaintiff  ought  to 
have  execution  against  him. 

Third— To-wit,  on  the  5th  day  of  December,  A.  D.  1866, 
he  (the  defendant)  paid  to  the  then  clerk  of  the  said  circuit 
court  the  sum  of  $88.10,  the  full  amount  of  costs  then  due 
upon  or  by  reason  of  the  said  judgment.  And  on,  to-wit,  the 
26th  day  of  December,  1866,  the  defendant  was  then  and  there 
ready  and  willing  and  tendered  and  offered  to  pay  to  the 
plaintiff  the  sum  of  $1151.58,  the  full  amount  then  due  to  the 
plaintiff  from  the  defendant  upon  or  by  reason  of  said  judg- 
ment, to  receive  which  the  plaintiff  wholly  refused,  and  from 
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thence  hitherto  the  defendant  has  been  ready  and  still  is  ready 
and  willing  to  pay  to  the  plaintiff  the  sum  of  money  last  above 
mentioned,  and  the  defendant  avers  that  he  has  paid  the  said 
sum  of  money  so  tendered  into  the  said  circuit  court,  ready  to 
be  paid  to  the  plaintiff,  and  this  the  defendant  is  ready  tc 
verify,  and  prays  judgment  if  the  plaintiff  ought  to  have  exe- 
cution against  him,  etc. 

The  defendant  subsequently  withdrew  the  first  plea.  To 
the  second  and  third  pleas  the  plaintiff  filed  the  following 
replications : 

First  replication  to  second  plea — Plaintiff  says  that  defendant 
did  not,  on  the  26th  day  of  December,  1866,  or  at  any  other 
time,  tender  and  offer  to  pay  to  the  plaintiff  the  full  amount 
due  to  the  plaintiff  upon  the  said  judgment,  and  this  the 
plaintiff  prays  may  be  inquired  of  by  the  country,  etc. 

Second-^-The  plaintiff  says  that  defendant  has  not  been 
ready  and  willing  at  all  times  since,  to-wit,  the  26th  day  of 
December,  1866,  to  pay  to  plaintiff  the  full  sum  of  damages 
and  costs  due  him  from  defendant  upon  or  by  reason  of  said 
judgment  in  the  aforesaid  writ  of  scire  facias  mentioned,  and 
this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  etc. 

Third — The  plaintiff  says  that  defendant  did  not,  on,  to-wit, 
the  26th  day  of  December,  1866,  or  at  any  other  time,  tender 
and  offer  to  pay  to  the  plaintiff  the  sum  of  $1151.58,  or  any 
other  sum  of  money,  and  this  the  plaintiff  prays  may  be 
inquired  of  by  the  country,  etc. 

Fourth — Plaintiff  states  that  on  a  day  subsequent  to  the 
26th  day  of  December,  1866,  on,  to-wit,  the  3d  day  of  Decem- 
ber, 1878,  he,  the  plaintiff,  demanded  and  requested  of  the 
defendant  to  pay  over  to  the  said  plaintiff  the  said  sum  of 
$1151.58,  which  the  defendant  then  and  there  refused  to  do, 
and  this  the  plaintiff  is  ready  to  verify,  wherefore  he  prays 
judgment  against  defendant. 

First  replication  to  third  plea — Plaintiff  says  that  the  de- 
fendant did  not  on  the  26th  day  of  December,  1866,  or  at  any 
other  time,  offer  to  pay  to  the  plaintiff  the  full  amount  due  to 
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the  plaintiff,  upon  the  said  judgment,  and  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country,  etc. 

Second — The  plaintiff  says  that  the  defendant  did  not,  on,  to- 
wit,  the  5th  day  of  December,  1866,  or  at  any  other  time,  pay 
to  the  then  clerk  of  this  court  the  full  amount  of  costs  due  to 
the  plaintiff  upon  or  by  reason  of  the  said  judgment,  and  on, 
to-wit,  the  26th  day  of  December,  1866,  or  at  any  other  time, 
the  defendant  did  not  tender  and  offer  to  pay  the  plaintiff  the 
sum  of  $1151.58,  or  any  other  sum  of  money,  and  this  the 
plaintiff  prays  may  be  inquired  of  by  the  country. 

Third — The  plaintiff  says  that  the  defendant  has  not  been 
ready  and  willing  at  all  times  since,  to-wit,  the  26th  day  of 
December,  1866,  to  pay  to  the  plaintiff  the  full  amount  of 
damages  and  costs  due  him  from  the  defendant  upon  or  by 
reason  of  the  said  judgment,  and  this  the  plaintiff  prays  may 
be  inquired  into  by  the  country,  etc. 

Issues  were  joined  on  all  these  replications  except  the  fourth 
to  the  second  plea.  To  it  the  defendant  pleaded  the  following 
rejoinder: 

The  defendant,  as  to  the  fourth  amended  replication  to  sec- 
ond plea,  says  that  the  plaintiff  did  not  demand  or  request  of 
the  defendant  that  he  should  pay  over  to  said  plaintiff  the  said 
sum  of  $1151.58,  and  the  defendant  did  not  refuse  to  pay  to 
plaintiff  the  said  sum  of  money,  and  of  this  the  defendant  puts 
himself  upon  the  country,  etc. 

To  this  rejoinder  the  similiter  was  added,  and  the  issues 
being  then  made  up,  the  cause,  by.  consent  of  parties,  was  sub- 
mitted to  the  court  without  the  intervention  of  a  jury.  The 
court  found  the  issues  for  defendant  and  entered  judgment 
accordingly.  On  appeal  to  the  Appellate  Court  of  the  Second 
District  this  judgment  was  affirmed,  and  appellant  now  brings 
the  record  to  this  court  and  assigns  for  error  the  ruling  of  the 
Appellate  Court  in  affirming  the  judgment  of  the  circuit  court. 

Mr.  James  H.  Carr,  pro  se. 

Messrs.  Luke  &  Jones,  for  the  appellee. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

It  will  be  perceived,  upon  an  examination  of  the  pleadings 
in  this  case,  that  while  seven  distinct  issues  were  formed,  they 
presented  but  two  questions  of  fact : 

1st.  Did  the  defendant  make  and  keep  good  his  tender  of 
the  amount  of  the  judgment  and  costs  as  set  forth  in  his  pleas? 

2d.  Did  the  defendant,  after  having  made  such  tender,  re- 
fuse to  pay  the  amount  of  the  judgment  and  costs  upon  a  sub- 
sequent application  by  plaintiff? 

These  two  questions,  in  effect,  amount  to  the  same  thing, 
for  if  the  defendant,  after  having  made  a  tender,  subsequently 
refused  to  pay  the  money  upon  request  of  plaintiff,  then  it  is 
very  certain  he  did  not  keep  his  tender  good  as  charged  in  the 
pleas.  So,  really,  the  pleadings,  in  substance,  presented  but 
one  question  of  fact,  namely  :  did  the  defendant  make  and 
keep  his  tender  good  as  charged  in  the  pleas?  And  that  was, 
indeed,  all  that  was  in  the  case. 

Both  the  circuit  and  Appellate  courts  have  answered  this 
question  affirmatively,  and  this  court  has  no  power  or  author- 
ity to  reverse,  modify  or  change  the  conclusion  reached  by 
them. 

It  was  the  right  and  duty  of  the  Appellate  Court  to  deter- 
mine whether  the  evidence  warranted  the  conclusion  reached 
by  the  circuit  court  upon  this  vital  question  of  fact  upon  which 
the  whole  case  turned,  and  we  must  conclusively  presume  that 
the  Appellate  Court  did  its  duty  in  that  regard,  and  that  the 
conclusion  reached  by  it  is  the  correct  one.  Assuming  then, 
as  a  fact,  that  after  the  rendition  of  the  judgment  in  question 
appellee  tendered  the  full  amount  of  the  judgment  and  there- 
after kept  his  tender  good,  as  set  forth  in  his  pleas,  it  would 
have  been  illegal  and  unjust  to  have  revived  the  judgment, 
and  the  circuit  court,  therefore,  properly  refused  to  do  so,  and 
the  Appellate  Court  committed  no  error  in  affirming  the  judg- 
ment. 
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But  even  if  we  were  permitted  to  review  the  determination 
of  the  circuit  and  Appellate  courts  upon  this  question  of  fact, 
we  are  clearly  of  opinion  that  the  evidence  fully  sustains  the 
conclusion  reached  by  those  courts. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


David  Alfred 

v. 

The  Kankakee  and  Southwestern  Railroad  Company. 

1.  Arbitration — certainty  in  award  as  to  time  of  performance.  An  award, 
which  requires  a  railroad  company  to  pay  $400  for  right  of  way,  and  to  build 
fences,  the  money  to  be  paid  at  any  time  fixed  upon  by  the  company,  by  giving 
the  land  owner  three  days'  notice  of  the  time  and  place  of  payment,  and 
requires  the  land  owner  at  the  same  time  to  deliver  to  the  company  a  deed  for 
the  right  of  way,  is  void  for  uncertainty  as  to  the  time  for  the  payment  of  the 
money  and  the  delivery  of  the  deed. 

2.  Same — requisites  of  an  award.  An  award,  to  be  good,  must  settle  and 
determine  every  matter  that  is  submitted.  The  award  should  be  as  broad  as 
the  submission.  If  it  is  not,  or  goes  outside  of  and  beyond  the  submission,  it  is 
not  binding  on  the  parties. 

3.  Same — when  good  in  part.  Where  an  award  under  the  submission  is 
required  to  be  an  entirety,  it  can  not  be  upheld  in  part  and  held  bad  in  part, 
but  it  must  all  stand  or  fall  together. 

4.  Same — jurisdiction  of  court  to  quash  on  motion.  Where  an  award  is  made 
on  a  submission  of  a  matter  of  difference  not  in  suit,  and  the  submission 
provides  that  the  award  shall  be  made  a  rule  of  the  circuit  court  and  that 
judgment  may  be  entered  on  the  award,  that  court  will  have  jurisdiction  to 
hear  and  determine  a  motion  to  quash  the  award. 

5.  Practice — on  appeal  from  the  Appellate  Court.  Where  the  Appellate 
Court  upon  reversal  of  the  judgment  of  the  lower  court  certifies  that  the  case 
presents  questions  of  law  of  such  importance,  both  on  account  of  principal  and 
collateral  interest,  that  it  should  be  passed  upon  by  this  court,  the  unsuccessful 
party  may  appealfrom  the  judgment  of  the  Appellate  Court  to  this  court,  and 
when  the  judgment  of  the  Appellate  Court  is  reversed  the  cause  will  be  re- 
manded to  that  court. 

39—92  III. 
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Appeal  from  the  Appellate  Court  of  the  Second  District; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
Hon.  Joseph  Sibley  and  Hon.  E.  S.  Leland,  Justices. 

Mr.  A.  E.  Harding,  for  the  appellant. 

Mr.  Charles  H.  Wood/  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

On  the  22d  day  of  August,  1878,  the  parties  agreed  to 
arbitrate  certain  matters  of  difference,  and  selected  persons  to 
act  as  arbitrators,  and  on  the  24th  day  of  that  month  they, 
having  heard  the  parties,  made  their  award.  Afterward,  on 
the  1st  day  of  October  following,  the  railroad  company 
tendered  to  appellant  $400,  the  amount  awarded  to  be 
paid  to  him.  At  the  October  term  of  the  Livingston  circuit 
court,  1878,  appellant  applied  to  the  court  to  have  the  award 
set  aside  and  quashed.  On  a  hearing  the  motion  was  granted 
and  the  award  quashed  and  set  aside.  The  railroad  company 
appealed  to  the  Appellate  Court  for  the  Second  District,  and 
on  a  hearing  in  that  court  the  judgment  of  the  circuit  court 
was  reversed;  and  two  of  the  appellate  judges  having  certified 
that  the  case  presents  questions  of  law  of  such  importance, 
both  on  account  of  principal  and  collateral  interests,  that  it 
should  be  passed  upon  by  this  court,  plaintiff  below  has 
appealed  to  this  court,. and  assigned  error. 

It  is,  amongst  other  things,  urged,  that  the  award  is  not 
certain  and  does  not  fix  the  time  for  the  payment  of  the  money 
awarded  that  the  railroad  company  was  to  pay  to  Alfred  for  the 
right  of  way,  nor  does  it  fix  the  time  when  fences  should  be 
built,  and  it  is  indefinite  as  to  other  requirements.  We  think 
the  award  sufficiently  certain  in  all  but  the  time  for  payment 
of  the  money  and  the  delivery  of  the  deed. 

There  is  uncertainty  as  to  the  time  when  the  money  is  to  be 
paid  and  the  deed  delivered.  The  award  provides  that  the 
company  "  shall  pay  to  the  said  David  Alfred  the  sum  of  $400, 
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at  any  time  fixed  upon  by  them,  by  giving  said  Alfred  three 
days'  notice  of  the  time,  and  the  place  where  the  money  will 
be  paid,  and  at  the  same  time  the  said  Alfred  shall  deliver  to 
said  company  the  deed  aforesaid."  Thus  it  is  seen  that  the 
time  for  the  performance  of  these,  the  most  important  acts,  is 
not  fixed,  but  is  left  to  be  determined  by  the  railroad  company. 
Such  a  finding  leaves  that  matter  open  and  in  dispute.  It  may 
be  the  company  might  never  fix  the  time  when  the  money  shall 
be  paid  and  the  deed  delivered.  If  so,  then  that  could  only 
be  settled  by  litigation,  or  further  arbitration.  Hence  the 
arbitrators  have  not  settled  this  dispute,  which  is  a  part  of  the 
controversy  submitted.  An  award,  to  be  good,  should  settle 
and  determine  every  matter  that  is  submitted.  Thus  it  is  seen 
that  the  arbitrators  did  not  settle  the  entire  dispute,  but  have 
left  this  portion  open  and  undecided. 

We  are  not  able  to  see  how  the  circuit  court  could  render 
such  a  judgment  for  this  $400  as  to  enforce  its  collection. 
The  judgment  could  not  be  rendered  so  as  to  fix  the  time 
when  it  should  be  paid  and  an  execution  issued  for  its  collec- 
tion, as  the  company  had  the  right  to  fix  the  time  for  its  pay- 
ment, and  not  the  court. 

The  award  should  be  as  broad  as  the  submission.  If  it  is 
not,  or  goes  outside  of  and  beyond  the  submission,  it  is  not 
binding  on  the  parties.  In  this  the  award  is  defective  and  is 
not  binding.  Nor  can  it  be  upheld  and  supported  in  part,  as 
it,  under  the  submission,  is  required  to  be  an  entirety.  It 
can  not,  therefore,  be  held  good  in  part  and  bad  in  part.  The 
award  is  therefore  binding  on  neither  party. 

But  it  is  urged  that  the  circuit  court  had  no  jurisdiction  to 
entertain  the  motion  because  this  was  not  a  proceeding  under 
the  statute.  The  submission  provided  that  it  should  be  made  a 
rule  of  the  eircuit  court,  and  that  judgment  might  be  entered 
on  the  award,  according  to  its  terms.  Now,  this  is  in  accord- 
ance with  the  sixteenth  section  of  the  act  regulating  arbitra- 
tions and  awards.  It  provides  that  parties  may  submit  mat- 
ters in  dispute,  and  not  in  suit,  by  written  submission,  and 
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agree  therein  that  the  award  may  be  made  a  judgment  of  court. 
The  eighteenth  section  provides  that  in  such  a  case  the  award 
and  submission  may  be  filed  in  a  court  of  record  within  the 
same  time  and  upon  like  conditions,  and  notice  and  proceed- 
ings thereunder  and  judgment  entered  the  same  as  if  the 
award  had  been  made  in  a  suit  pending  in  such  court.  We 
therefore  think  there  can  be  no  doubt  that  this  award  falls 
under  and  is  controlled  by  these  sections,  and  if  so,  then  the 
court  had  jurisdiction  to  hear  and  determine  the  motion; 
and  inasmuch  as  the  time  of  payment  and  the  delivery  of  the 
deed  was  not  fixed  by  the  award,  but  was  left  to  be  fixed  by 
the  company,  that  part  of  the  award  could  not  be  enforced  by 
the  court  if  a  judgment  were  rendered  on  the  award.  It  then 
follows  that  the  circuit  court  did  right  in  quashing  and  setting 
aside  the  award. 

The  Appellate  Court  erred  in  reversing  that  judgment,  and 
the  judgment  of  the  Appellate  Court  is  reversed  and  the  cause 

remanded  to  that  court. 

Judgment  reversed. 


Frederick  Richards 

v. 
Samuel  W.  Raymond. 

1.  Constitution — not  a  grant,  but  a  restriction  of  power  to  legislature.  A 
State  constitution  is  not  to  be  regarded  as  a  grant  of  power  to  the  law-making 
department  of  the  State,  but  its  province  is  to  limit  and  restrain  the  power 
which  the  legislature  possesses  independent  of  that  instrument. 

2.  Same — extent  of  legislative  power.  The  legislature  of  a  State  has  the 
power  to  enact  any  and  all  laws  proper  for  the  government  and  welfare  of  the 
people  of  the  State  not  prohibited  by  the  constitution  of  the  United  States  or 
of  the  State. 

3.  Same — rule  in  passing  on  constitutionality  of  laws.  The  courts  will  not 
pronounce  a  statute  unconstitutional  and  void  in  a  doubtful  case,  but  only 
when  its  repugnancy  to  the  constitution  is  clear  and  apparent. 
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4.  High  schools — constitutional  provision  a  limitation  on  legislature.  Section  1 
of  art.  8  of  the  present  constitution,  which  provides  that  the  General  Assembly 
shall  provide  a  thorough  and  efficient  system  of  free  schools,  whereby  all  chil- 
dren of  this  State  may  receive  a  good  common  school  education,  is  intended  as 
a  limitation  upon  the  power  of  the  legislature  to  provide  for  the  maintenance 
of  free  schools  by  local  taxation  of  a  different  character  from  that  named  in 
the  section. 

5.  Same — law  for  high  schools  not  unconstitutional.  The  provisions  of  section 
35  of  the  School  law,  for  the  creation  and  maintenance  of  high  schools  for  a 
township  on  a  vote  of  the  people,  are  not  in  violation  of  the  constitution  of  the 
State,  but  are  part  of  a  valid  and  binding  law. 

6.  School  taxes — enjoining,  for  high  school.  Where  the  proceedings  under 
which  a  high  school  of  a  township  was  established  are  regular  and  in  con- 
formity to  a  valid  law,  the  levy  and  collection  of  a  tax  to  maintain  the  school 
will  not  be  enjoined,  although  the  course  of  study  adopted  may  be  different 
from  that  contemplated  by  law. 

Appeal  from  the  Appellate  Court  of  the  Second  District; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
Hon.  Joseph  Sibley  and  Hon.  E.  S.  Leland,  Justices. 

This  was  a  bill  in  chancery,  by  Frederick  Richards,  against 
Samuel  W.  Raymond,  county  treasurer  of  LaSalle  county,  to 
enjoin  the  collection  of  a  school  tax. 

The  court  below,  the  Hon.  Edwin  S.  Leland,  presiding, 
sustained  a  demurrer  to  the  bill  and  dismissed  the  bill.  The 
case  was  taken  by  writ  of  error  to  the  Appellate  Court,  where 
the  decree  of  the  circuit  court  was  affirmed.  The  case  comes 
to  this  court  by  appeal  from  the  decree  of  the  Appellate  Court. 

Mr.  G.  S.  Eldridge,  for  the  appellant: 

The  school  established,  as  set  forth  in  the  bill,  is  not 
such  a  school  as  can  be  said  to  fall  within  and  constitute 
a  part  of  a  thorough  and  efficient  system  of  common  school 
education,  whereby  its  benefits  may  be  made  practically  avail- 
able to  all  the  children  of  the  State.  This  is  shown  by  the 
bill,  and  is  a  fact  of  which  this  court  must  take  judicial  notice, 
that  is, — what  is  a  common  school  education,  as  provided  in 
the  statute.     The  law  being  unconstitutional  the  tax  is  void. 
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The  People  v.  McAdams,  82  111.  356;  The  People  v.  Mayor, 
etc.  51  id.  17;  The  People  v.  Salomon,  id.  37;  Fisher  v.  The 
People,  84  id.  491;  Const,  of  1870,  art.  9,  sees.  9  and  10; 
Const,  of  1848,  art.  9,  sec.  5. 

Messrs.  Mayo  &  Widmer,  and  Mr.  E.  F.  Bull,  for  the 
appellee : 

Taxes  for  the  support  of  high  schools  have  been  sustained 
by  this  court  and  the  law  upheld.  Fisher  v.  The  People,  84 
111.  491 ;   Trustees  of  Schools  v.  The  People  ex  rel.  87  id.  303. 

One  rule  for  the  construction  of  State  constitutions,  adopted 
by  the  courts  of  all  the  States,  so  far  as  we  are  informed,  and 
a  rule  in  harmony  with  the  common  law,  upon  which  our 
institutions  are  founded,  is  this:  "The  legislature  is  supreme, 
and  its  acts  valid  and  binding  unless  they  are  in  express  con- 
flict with  the  constitution  of  the  United  States  or  of  the  State. 
Limitations  upon  the  power  of  the  legislature  arise  either 
from  express  words  in  the  constitution  or  necessary  implica- 
tion." Cooley's  Const.  Lim.  89-168;  Potter's  Dwarris  on 
Stat,  and  Const.  62-4;  The  People  v.  Marshall,  1  Gilm.  672; 
Chicago,  Danville  and  Vincennes  Railroad  Co.  et  al.  v.  Smith, 
62  111.  271;  Lane  v.  Dorman,  3  Scam.  238;  The  People  v. 
Hatch,  33  111.  130;  McVeagh  v.  City  of  Chicago,  49  id.  318; 
The  People  v.  Salomon,  46  id.  333;  Bunn  v.  The  People,  45  id. 
397;  Morris  v.  The  People,  3  Denio,  382;  The  People  v.  Draper, 
15  K  Y.  543;  Fletcher  v.  Peck,  6  Cranch,  128;  Sill  v.  Village 
of  Corning,  15  N.  Y.  303;  Bank  v.  Brown,  26  id.  469;  The 
People  v.  Denniston,  23  id.  251 ;  The  People  v.  Fisher,  24 
Wend.  220. 

Another  rule  equally  well  established  is,  that  courts  will 
never  indulge  in  the  supposition  that  a  law  is  unconstitutional 
unless  the  repugnancy  is  manifest  to  the  understanding.  Chi- 
cago, Danville  and  Vincennes  Railroad  Co.  et  al.  v.  Sinith,  62 
111.  271 ;  Lane  v.  Dorman,  3  Scam.  238 ;  The  People  v.  Mar- 
shall, 1  Gilm.  672;  The  People  v.  Hatch,  33  111.  130;  McVeagh 
v.  City  of  Chicago,  49   id.  318;    The  People  v.  Salomon  46  id. 
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333;  Bunn  v.  The  People,  45  id.  397;  Bureau  County  v.  Chi- 
cago, Burlington  and  Quincy  Railroad  Co.  44  id.  229. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  to  enjoin  the  collection  of  a  tax 
levied  to  sustain  a  high  school  established  in  township  31, 
range  3,  in  LaSalle  county,  under  the  provisions  of  section  35 
of  the  School  law,  (Rev.  Stat,  of  1874,  p.  957,)  which  is  as 
follows : 

"  Upon  petition  of  fifty  voters  of  any  school  township,  filed 
with  the  township  treasurer  at  least  fifteen  days  preceding  a 
regular  election  of  trustees,  it  shall  be  the  duty  of  said  treasurer 
to  notify  the  voters  of  the  township  that  an  election  for  and 
against  a  high  school  will  be  held  at  the  next  ensuing  election 
of  trustees,  and  the  ballots  to  such  effect  shall  be  received  and 
canvassed  at  such  election;  aud  if  a  majority  of  the  voters  at 
such  election  shall  be  found  to  be  in  favor  of  a  high  school  it 
shall  be  the  duty  of  the  trustees  of  the  township  to  establish 
at  some  central  point,  most  convenient  for  a  majority  of  the 
pupils  of  the  township,  a  high  school  for  the  education  of  the 
more  advanced  pupils." 

The  sole  ground  relied  upon  to  enjoin  the  collection  of  the 
tax  is,  that  this  section  of  the  statute  is  unconstitutional, — that 
it  is  in  conflict  with  section  1  of  article  8  of  the  present  con- 
stitution, which  provides  that  the  General  Assembly  shall 
provide  a  thorough  and  efficient  system  of  free  schools  whereby 
all  children  of  the  State  may  receive  a  good  common  school 
education.  This  provision  of  the  constitution  was  doubtless 
intended  as  a  limitation  upon  the  power  of  the  legislature  to 
provide  for  the  maintenance  of  free  schools  by  local  taxation 
of  a  different  character  from  that  named  in  the  section.  In 
other  words,  under  the  section  of  the  constitution  the  legisla- 
ture has  the  power  to  enact  laws  under  which  a  thorough  and 
efficient  system  of  free  schools  may  be  established  and  main- 
tained by  local  taxation,  in  which  all  the  children  of  the  State 
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may  receive  a  good  common  school  education,  but  to  go 
farther  than  this,  the  legislature  would  seem  to  be  powerless. 
We  can  not  perceive  what  other  purpose  was  designed  by  the 
section  of  the  constitution.  It  could  not  have  been  intended 
as  a  grant  of  power  to  the  legislature,  for  the  reason  that  the 
legislature  has  the  power  to  enact  any  and  all  laws  proper  for 
the  government  or  welfare  of  the  people  of  the  State  not  pro- 
hibited by  the  constitution  of  the  United  States  or  of  this 
State.  It  is  not  the  mission  of  a  constitution  of  a  State  to 
confer  power  upon  the  law-making  department  of  the  State, 
but  to  limit  and  restrain  the  power  which  it  possesses  inde- 
pendent of  constitutions.  We  are,  therefore,  satisfied,  as  the 
section  of  the  constitution  could  not  have  been  designed  as  a 
grant  of  power,  it  was  intended  as  a  limitation  upon  the  power 
of  the  General  Assembly. 

But,  conceding  that  the  section  of  the  constitution  referred 
to  is  a  limitation  upon  the  power  of  the  legislature,  it  by  no 
means  follows  that  the  section  of  the  statute  in  question  is'  in 
conflict  with  the  constitution. 

It  has  been  well  said  that  the  question,  whether  a  law  is 
void  for  repugnancy  to  the  constitution,  is  at  all  times  a  ques- 
tion of  delicacy,  which  ought  seldom  if  ever  to  be  decided  in 
the  affirmative  in  a  doubtful  case.  Potter's  Dwarris  on  Stat. 
65.  The  same  principle  was  announced  in  The  People  v. 
Marshall,  1  Gilm.  672,  where  it  was  held  that  it  was  well  set- 
tled by  the  highest  tribunals  of  the  nation  that  it  is  seldom  if 
ever  in  a  doubtful  case,  or  upon  slight  implication,  that  the 
court  should  declare  the  legislature  to  have  transcended  its 
authority.  The  opposition  between  the  law  and  the  constitu- 
tion must  be  clear  and  strong  in  the  judgment  of  the  court, 
otherwise  it  can  not  pronounce  the  law  to  be  void.  With 
these  well  recognized  principles  in  view,  can  the  statute  be 
held  to  be  in  conflict  with  the  spirit  of  the  constitution? 

The  act  in  question  provides  that  the  school  trustees  of  a 
township,  where  the  legal  voters  of  the  township  have  decided 
in  favor  of  the  proposition  at  an  election  held  for  that  purpose, 
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shall  establish  a  high  school  in  the  township  for  the  education 
of  the  more  advanced  pupils.  A  school  of  this  character  is 
certainly  a  free  school,  within  the  meaning  of  the  constitution. 
That  free  schools  may  be  graded  and  classified  so  that  scholars 
that  may  be  more  advanced  in  their  studies  may  not  be  hind- 
ered or  delayed  in  the  progress  of  their  studies  by  others  less 
advanced,  would  seem  to  be  within  the  spirit  of  the  constitu- 
tion, that  contemplates  the  creation  of  a  thorough  and  efficient 
system  of  free  schools.  That  one  school  may  be  denominated 
a  high  school,  and  another  in  the  same  township  a  district 
school,  can  not  affect  the  question  in  the  least. 

But  the  argument  is  that  the  school  established  is  not  a 
common  school  or  a  school  where  the  children  of  the  State 
may  receive  a  good  common  school  education,  and  hence 
inhibited  by  the  constitution.  No  definition  of  a  common 
school  is  given  or  specified  in  the  constitution,  nor  does  that 
instrument  declare  what  course  of  studies  shall  constitute  a 
common  school  education.  How  can  it  be  said  that  a  high 
school  is  prohibited  by  the  constitution  and  not  included 
within  the  definition  of  a  common  school?  The  phrase, 
"a  common  school  education"  is  one  not  easily  defined.  One 
might  say  that  a  student  instructed  in  reading,  writing,  geo- 
graphy, English  grammar  and  arithmetic  had  received  a  com- 
mon school  education,  while  another  who  had  more  enlarged 
notions  on  the  subject  might  insist  that  history,  natural  phi- 
losophy and  algebra  should  be  included.  It  would  thus  be 
almost  impossible  to  find  two  persons  who  would  in  all  respects 
agree  in  regard  to  what  constituted  a  common  school  educa- 
tion. 

Indeed,  it  is  a  part  of  the  history  of  the  State  when  the 
constitution  was  framed,  that  there  was  a  great  want  of  uni- 
formity in  the  course  of  study  prescribed  and  taught  in  the 
common  schools  of  the  State.  In  the  larger  and  more  wealthy 
counties  the  free  schools  were  well  graded  and  the  course  of 
instruction  of  a  high  order,  while  in  the   thinly  settled  and 
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poorer  counties  the  old  district  system  was  still  retained  and 
the  course  of  instruction  prescribed  was  of  a  lower  order. 

At  the  time  of  the  adoption  of  the  constitution  there  was  a 
wide  difference  of  opinion  in  different  parts  of  the  State,  as  to 
what  constitutes  a  common  school  education,  and  we  apprehend 
that  a  constitution  which  would  have  impaired  in  any  degree 
the  free  high  school  system  in  existence  in  many  portions  of  the 
State,  would  not  have  received  the  approval  of  the  voters  of  the 
State.  But,  however  that  may  be,  while  the  constitution  has 
not  defined  what  a  good  common  school  education  is,  and  has 
failed  to  prescribe  a  limit,  it  is  no  part  of  the  duty  of  the  courts 
of  the  State  to  declare  by  judicial  construction  what  particular 
branches  of  study  shall  constitute  a  common  school  education. 
That  may  be  and  doubtless  is  a  proper  question  for  the  deter- 
mination of  the  legislature,  and  as  a  law  has  been  enacted  by  it 
which  does  not  appear  to  violate  the  constitution  it  is  not  the 
province  of  the  courts  to  interfere. 

But  it  is  insisted  that  the  directors  of  the  school  have,  in  the 
course  of  study  adopted,  provided  for  teaching  the  higher 
branches,  such  as  are  taught  in  the  various  colleges  of  the 
country.  If  the  directors  of  the  high  school  have  established 
a  course  of  study  not  authorized  by  law,  doubtless  there  is  a 
remedy  in  favor  of  those  interested  in  the  school,  but  that 
fact  affords  no  ground  for  relief  here. 

It  is  conceded  that  the  proceedings  under  which  the  school 
was  established  were  regular.  If  the  law  was  constitutional, 
then  the  levy  and  collection  of  a  tax  to  maintain  the  school 
was  proper,  although  the  course  of  study  prescribed  was  differ- 
ent from  that  contemplated  by  law. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  Graceland  Cemetery  Company 

v. 

The  People  ex  rel.  Samuel  H.  McCrea,  Collector,  etc. 

1.  Judgment — determination  of  county  court  on  application  for  judgment  for 
taxes.  The  determination  of  the  county  court  upon  an  application  for  an  order 
for  the  sale  of  land  for  taxes  due  thereon  is  a  judgment,  whether  the  same  is 
adverse  or  in  favor  of  the  party  resisting  the  same,  and  is  conclusive  upon 
the  parties,  where  the  court  has  jurisdiction,  until  it  is  reversed  or  set  aside 
by  some  legal  proceeding  instituted  for  that  purpose. 

2.  Same — binding  though  erroneous.  Where  there  is  no  want  of  jurisdiction, 
an  erroneous  judgment  is  just  as  binding  on  the  parties  to  it,  until  reversed, 
as  a  judgment  entirely  free  from  error. 

3.  Former  adjudication — as  a  bar  to  second  suit.  The  judgment  of  the 
county  court  holding  that  lands  are  not  liable  to  taxation  for  certain  years,  on 
application  for  judgment  against  the  same,  is  a  conclusive  bar,  until  reversed, 
as  against  a  second  application  for  judgment  for  the  taxes  of  the  same  years. 

4.  There  is  no  difference  in  this  respect  between  a  judgment  in  a  proceed- 
ing to  collect  taxes  and  any  other  judgment. 

Appeal  from  the  Cfounty  Court  of  Cook  county ;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Messrs.  Jewett  &  Norton,  for  the  appellant. 
Mr.  Consider  H.  Willett,  and  Mr.  John  P.  Wilson, 
for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  rendered  by  the  county 
court  of  Cook  county,  against  certain  lands  belonging  to  ap- 
pellant, for  the  taxes  of  1871  to  1874,  inclusive. 

It  appears  from  the  record  in  the  case  that  in  the  year  1873 
application  was  made  to  the  county  court  of  Cook  county  for 
judgment  against  the  same  lands  for  taxes  which  had  been  as- 
sessed against  them  for  the  year  1871,  being  a  part  of  the  same 
taxes  for  which  the  present  judgment  was  rendered;  and  that 
appellant,  by  its  counsel,  appeared  in  the  county  court  and 
filed  written  objections,  as  required  by  the  statute,  specifying 
the  reasons  why  judgment  should  not  be  rendered  against  the 
lands  for  the  taxes  in  question.     There  was  a  formal  hearing 
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and  determination  of  these  objections  in  the  county  court,  at  its 
June  term,  1873.  Among  the  reasons  assigned,  as  appears 
from  the  objections  filed,  why  the  application  for  judgment 
should  be  denied,  was  a  claim  on  the  part  of  appellant  that  the 
lands  in  question  were,  under  the  provisions  of  the  company's 
charter,  exempt  from  taxation.  This  was  the  main  question 
upon  the  hearing — indeed  the  only  one  to  which  the  evidence 
was  directed,  or  relied  upon  in  the  argument. 

Upon  due  consideration  the  county  court  held  the  lands 
were  not  subject  to  taxation,  and  thereupon  a  formal  judgment 
was  entered  of  record  by  the  court  denying  the  application 
for  judgment  against  the  lands  in  question.  No  appeal  or 
writ  of  error  was  ever  taken  or  prosecuted  from  this  judg- 
ment, and  the  same  is  now  in  full  force  and  effect. 

Like  proceedings  were  had  in  the  same  court  in  the  years 
1873  and  1875,  resulting  in  the  same  way,  with  respect  to 
the  taxes  assessed  against  the  same  lands  for  the  year  1872 
and  the  years  1873  and  1874,  and  thesft  latter  judgments,  as 
admitted,  and  shown  by  the  records  of  the  county  court,  are 
also  in  full  force  and  effect.  And  the  question  now  presented 
is,  were  these  judgments  rendered  by  the  county  court  in  1873 
and  1875  respectively,  with  respect  to  taxes  assessed  upon  these 
lands  for  the  years  1871  to  1874  inclusive,  a  bar  to  the  present 
application  for  judgment  against  the  same  lands  for  the  same 
taxes  in  1879  ?  That  this  is  the  main,  indeed  the  only  question 
involved  in  the  case,  is  admitted  by  counsel  on  both  sides. 

It  would  appear,  on  general  principles,  that  there  could 
hardly  be  two  views  on  this  question.  For  really  it  seems  to 
resolve  itself  into  the  simple  inquiry,  whether  the  determina- 
tion of  the  county  court  upon  an  application  for  a  judgment 
against  lands  for  taxes  is  a  judgment  at  all  or  not.  That 
such  a  determination,  when  adverse  to  the  party  resisting  the 
application,  is  characterized  as  a  judgment  by  the  legislature, 
the  courts,  law-writers,  and  the  profession  generally,  is  with- 
out question,  and  that  the  term  thus  applied  is  used  in  its 
ordinary  and  technical  meaning  does  not  seem  to  us  to  admit  of 
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a  doubt.  This  being  so,  it  must  necessarily  follow  that  the  de- 
termination of  the  court,  when  favorable  to  the  objector,  is 
equally  a  judgment;  for  it  were  absurd  to  hold  the  decision 
of  the  court  a  judgment  if  adverse  to  the  objector,  and  not  a 
judgment  if  in  his  favor.  If  such  a  determination  is  binding 
at  all,  it  must  be  conclusive  on  the  parties  thereto  until  it  is  re- 
versed or  set  aside  by  some  legal  proceeding  instituted  for  that 
purpose.  If  not  binding  at  all,  why  did  the  legislature  provide 
for  an  appeal  in  such  cases  ?  Why  incur  the  expense,  and  go 
through  the  idle  and  useless  ceremony  of  appealing  a  case  of 
this  kind,  if  the  adjudication  is  binding  upon  no  one? 

Blackwell,  in  his  work  on  Tax  Titles,  page  221,  in  speak- 
ing of  judgments  of  this  character,  says :  "The  true  rule 
undoubtedly  is,  that  if  jurisdiction  appears  by  recital  or  other- 
wise upon  the  record,  the  judgment  will  be  sustained,  although 
the  evidence  upon  which  they  acted  is  not  spread  upon  the 
record.  The  effect  thus  given  to  this  class  of  judgments, 
where  their  jurisdiction  is  once  established,  is  substantially 
the  same  given  to  a  judgment  rendered  by  a  court  of  general 
jurisdiction  proceeding  according  to  the  course  of  the  common 
law.  The  reversal  of  such  judgment  will  not  defeat  the  title 
of  a  purchaser  acquired  while  the  judgment  was  in  full  force, 
and  the  judgment  itself,  so  long  as  it  remains  in  force,  can 
not  be  impeached  collaterally,  unless  it  is  absolutely  void." 

It  is  not  claimed  by  appellee  that  there  was  a  want  of  juris- 
diction, or  even  an  irregularity  in  the  proceedings  of  the 
county  court.  Hence  we  must  assume  that  the  court  had  ju- 
risdiction and  competent  authority  to  enter  the  order  in  ques- 
tion, and  it  therefore  follows  that  when  tested  by  the  authority 
just  cited,  it  was  and  is  binding  upon  the  parties  to  the  pro- 
ceeding, until  reversed  or  set  aside.  It  may  be  conceded  that 
the  county  court  erred  in  denying  the  application  for  judg- 
ment for  the  reasons  assigned,  but  that  can  not  change  the 
effect  of  the  judgment.  Where  there  is  no  want  of  jurisdic- 
tion an  erroneous  judgment  is  just  as  binding  on  the  parties 
to  it,  until  reversed,  as  a  judgment  entirely  free  from  error. 
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Freeman,  in  his  work  on  Judgments,  2d  edition,  sec.  135, 
in  discussing  the  question  under  consideration,  says  :  "  Juris- 
diction being  obtained  over  the  person  and  the  subject  matter, 
no  error  in  its  exercise  can  make  the  judgment  void.  The 
authority  to  decide  being  shown  it  can  not  be  divested  by 
being  improperly  or  incorrectly  employed.  Error  of  decision 
may  be  corrected,  but  not  so  as  to  reach  those  who  have  in 
good  faith  relied  upon  its  correctness.  The  same  rules  apply 
to  actions  to  recover  delinquent  taxes  as  in  other  cases  in  re- 
spect to  collateral  attacks.  It  can  not  be  shown,  to  avoid  the 
effect  of  such  judgments,  that  the  taxes  were  previously  paid." 

It  is  clear,  upon  principle  and  authority,  there  is  no  differ- 
ence between  a  judgment  rendered  in  a  proceeding  to  collect 
taxes  and  any  other  judgment,  so  far  as  being  binding  on  the 
parties  is  concerned.  Hundley  &  Rees  v.  The  Commissioners, 
etc.  67  111.  563;  Andrews  v.  The  People,  83  id.  529.  See  Eitel 
v.  Foote,  39  Cal.  440.  Sec.  276,  ch.  120  of  Rev.  Stat,  of  1874, 
affords  no  authority  for  ignoring  the  judgments  in  question. 
While  they  remain  unreversed  and  in  full  force  that  section 
can  have  no  application  to  or  effect  upon  the  rights  of  the 
parties  to  this  suit. 

Of  course  the  rule  here  laid  down  is  applicable  only  to  a 
case  where  there  has  been  a  trial  on  the  merits,  the  court 
having  jurisdiction  of  the  person  and  subject  matter  of  the 
suit,  and  does  not  apply  where  there  has  not  been  a  trial  on 
the  merits,  or  where  there  is  a  want  of  jurisdiction. 

The  initiatory  steps  of  whatever  remedy  appellee  may  have 
must  of  necessity  be  the  prosecution  of  a  writ  of  error,  or 
some  other  direct  proceeding  to  reverse  or  set  aside  these 
judgments.  By  this  remark  we  do  not  wish  to  be  understood 
as  expressing  an  opinion  as  to  whether  a  writ  of  error  or  other 
proceeding  is  not  barred  by  the  Statute  of  Limitations,  so  far 
as  the  judgment  in  1873  is  concerned. 

For  the  reasons  stated  the  judgment  of  the  county  court 
must  be  reversed. 

Judgment  reversed. 
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ACKNOWLEDGMENT  OP  DEEDS. 

Of  the  certificate. 

1.  Three  persons  joined  in  the  execution  of  a  deed,  and  because  the 
officer  who  took  the  acknowledgment  used  the  word  "is"  instead  of  "are," 
in  referring  to  the  "persons"  who  executed  the  deed,  it  was  objected 
that  the  certificate  was  defective,  but  it  was  held  sufficient.  Cairo  and 
St.  Louis  Railroad  Co.  v.  Parrott,  194. 

ACTIONS. 

TO    RECOVER    VALUE    OF   PROPERTY. 

1.  Where  the  owner  leaves  personal  property  in  the  possession  of 
another  he  can  not  recover  its  value  without  proof  of  a  sale,  or  that  such 
other  has  converted  it  into  money,  or  converted  it  to  his  own  use.  Lewis 
v.  Lewis,  237. 

Money  paid — contract  not  performed. 

2.  Of  an  action  to  recover  back  the  money.     See  CONTRACTS,  2,  3. 

As  TO  A  CONTINUING  injury. 

3.  Bffect  of  former  recovery.     See  FORMER  RECOVERY,  1. 

Change  of  form  of  action. 

4.  Allowable  by  amendment     See  AMENDMENTS,  1. 

ADMINISTRATION  OF  ESTATES. 
Of  the  widow's  award. 

1.  Where  a  widow's  award  exceeds  the  appraised  value  of  the  personal 
property,  and  she  elects  in  writing  to  take  the  personal  property  at  its 
appraised  value  in  lieu  of  the  specific  articles,  and  the  balance  in  money, 
and  files  her  receipt  therefor  as  administratrix,  which  is  approved  by  the 
county  court,  the  title  to  the  personal  estate  will  be  vested  in  her  as  her 
sole  and  separate  property  forever,  except  that  it  may  in  a  certain  event 
be  charged  with  the  payment  of  the  funeral  expenses,  and  upon  her  death 
it  will  pass  to  her  administrator.     McCord,  Adrnr.  v.  McKinley,  11. 

2.  If  the  estate  is  insolvent,  the  widow's  allowance  will  be  encum- 
bered with  the  payment  of  the  funeral  expenses,  and  if  the  estate  consists 
of  personal  property  only,  and  it  is  barely  sufficient,  when  taken  at  its 
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appraised  value,  to  meet  her  award,  she  will  be  required  to  pay  the 
funeral  expenses  before  she  is  entitled  to  receive  the  property,  but  it  is 
otherwise  if  the  intestate  leaves  real  estate  sufficient  to  pay  all  his  debts. 
McCord,  Admr.  v.  McKinley,  11. 

Notice  of  presentation  of  claims. 

3.  After  time  appointed  for  adjustment.  Where  a  claim  against  an  estate 
is  presented  to  the  county  court  for  allowance  after  the  time  appointed  by 
the  executor  or  administrator  for  the  adjustment  of  claims,  without  hav- 
ing given  notice  thereof  to  the  personal  representative,  as  required  by 
the  statute,  or  the  personal  representative  shall  appear  and  waive  notice, 
the  court  will  have  no  jurisdiction  of  the  person  of  the  executor  or 
administrator,  and  any  order  made  by  the  court  relating  to  the  claim 
without  such  jurisdiction  will  be  a  mere  nullity,  and  may  be  questioned 
even  in  a  collateral  proceeding.     Hales  et  al.  v.  Holland,  494. 

4.  So  upon  bill  in  chancery  for  the  restoration  of  an  order  purporting 
to  allow  a  claim,  entered  upon  the  records  of  the  county  court,  but  which 
had  been  subsequently  set  aside,  it  was  held,  even  if  a  court  of  chancery 
would  entertain  a  bill  for  such  purpose,  it  could  not  grant  the  relief  in 
this  case,  because,  at  the  time  of  the  entering  of  the  order  sought  to  be 
restored,  the  county  court  did  not  have  jurisdiction  of  the  person  of  the 
personal  representative  of  the  estate,  and  the  order  was  void,  and  could 
not  be  restored.     Ibid.  494.  • 

Probating  claims — in  chancery. 

5.  A  court  of  chancery  will  not  entertain  a  bill  for  the  simple  purpose 
of  probating  a  claim  against  an  estate,  where  the  claim  is  purely  legal 
in  its  character,  such  as  a  promissory  note,  even  though  the  note  has  been 
destroyed,  but  will  remit  the  party  to  the  remedy  provided  by  statute  for 
presenting  such  claims  for  allowance  in  the  county  court.     Ibid.  494. 

Final  settlement. 

6.  Presumption.  After  an  administrator  has  made  a  final  settlement 
of  the  estate,  it  will  be  presumed  that  he  has  paid  out  all  the  assets  in 
his  hands,  upon  claims  and  to  the  distributees.     Ibid.  494. 

ADMISSIONS.     See  EVIDENCE,  7,  8. 

AGENCY. 

As    BETWEEN    JOINT   PAYEES    OF    NOTE. 

1.  Power  of  one  to  dispose  of  note.  Neither  one  of  two  joint  payees 
being  the  agent  of  the  other,  he  can  no  more  bind  the  other  by  a  sale  of 
the  note  without  indorsement  than  he  can  by  a  sale,  with  indorsement. 
Ryhiner  et  al.  v.  Feickert,  305. 

2.  Authority  to  collect  does  not  confer  authority  to  sell.  The  fact  that  one 
joint  payee  is  authorized  by  the  other  to  collect  the  note  when  due,  does 
not  authorize  him  to  sell  or  compound  it.     Ibid.  305. 
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ALLEGATIONS  AND  PROOFS.     See  PLEADING  AND  EVIDENCE. 

ALTERATIONS. 

Interlineations  and  erasures. 

1.  Must  be  explained.  In  an  action  of  ejectment,  the  plaintiffs,  who 
were  husband  and  wife,  relied  upon  a  deed  which  the  evidence  showed, 
as  originally  drawn  by  the  scrivener,  was  in  form  a  conveyance  to  the 
husband  alone,  and  was  subsequently,  by  interlineations  and  erasures,  so 
changed  as  to  make  it  in  form  a  deed  to  the  husband  and  wife.  It  was 
held,  the  deed,  when  offered  in  evidence,  being  in  this  condition,  it  de- 
volved upon  the  plaintiffs  to  satisfactorily  account  for  the  interlineations 
and  erasures  before  the  jury  would  be  warranted  in  regarding  it  as  a 
valid  deed.     Pyle  et  al.  v.  Oustatt  et  al.  209. 

Effect — when  properly  explained. 

2.  Where  an  alteration  is  made  in  the  description  of  land  in  a  deed, 
before  the  execution  and  delivery  of  the  deed,  it  will  be  valid;  and  in 
this  case  the  evidence  was  deemed  sufficient  to  establish  that  fact.  Cairo 
and  St.  Louis  Railroad  Co.  v.  Parrott,  194. 

AMENDMENTS. 

Changing  form  of  action. 

1.  An  amendment  permitting  a  change  in  the  form  of  action  from 
assumpsit  to  debt  is  authorized  by  the  statute.  Meyer  et  al.  v.  Wiltshire, 
395. 

Information  in  quo  warranto. 

2.  The  information  in  a  proceeding  by  quo  warranto  is  amendable,  in 
the  discretion  of  the  court,  under  the  statute.  Hinze  et  al.  v.  The  People 
ex  rel.  Halbert,  406. 

Amendment  of  pleadings. 

3.  On  the  hearing.  Under  the  statute,  the  court  may,  on  the  hearing, 
allow  an  amendment  of  a  bill  or  petition  to  enforce  a  mechanic's  lien, 
and  if  the  defendant  is  surprised  and  not  ready  for  trial  in  consequence 
thereof,  he  should  apply  for  a  continuance.  Downey  v.  O'Donnell  et  al. 
559. 

Of  amendment  under  oath. 

4.  A  petition  to  enforce  a  mechanic's  lien  not  being  required  to  be 
under  oath,  if  under  oath  may  be  amended  without  the  amendment  being 
verified  by  oath.     Ibid.  559. 

Amendment  of  record. 

5.  In  criminal  cases — at  a  subsequent  term.  An  indictment  for  larceny 
was  found  at  the  October  term  of  court,  but  there  was  no  entry  of  record 
of  the  fact  at  that  term.  At  the  subsequent  May  term,  a  trial  was  had 
and  the  defendant  found  guilty.  At  the  same  May  term,  after  the  rendi- 
tion of  the  verdict,  and  before  judgment  thereon  was  entered,  the  court, 
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AMENDMENTS.     Amendment  of  record.     Continued. 

on  motion  of  the  State's  attorney,  permitted  the  record  to  be  amended  by 
the  entry  of  an  order  nunc  pro  tunc  showing  the  return  of  the  indietment 
into  open  court  at  the  proper  term:  Held,  the  proof  introduced  showing 
the  fact,  the  action  of  the  court  below  allowing  the  amendment  was  cor- 
rect. May  v.  The  People,  343. 
Amendment  of  judgment  entry. 

6.  At  a  subsequent  term.  The  court,  at  a  subsequent  term,  may,  from 
its  minutes  or  other  sufficient  evidence,  enter  an  order  nunc  pro  tunc  cor- 
recting a  judgment  for  taxes,  so  that  it  will  show  the  real  judgment  in 
fact  rendered.     People  ex  rel.  McCrea  v.  Quick  et  al.  580. 

7.  Where,  on  an  application  for  judgment  in  the  county  court  for  the 
taxes  of  the  years  1873,  1874  and  1875,  judgment  was  really  pronounced 
for  two-thirds  of  the  taxes  for  each  of  those  years  by  agreement  of  the 
respective  counsel,  but  by  mistake  was  entered  for  two-thirds  of  the  taxes 
for  the  last  named  year  only,  it  was  held,  that  the  court  at  a  subsequent 
term  properly  allowed  an  amendment  of  the  entry  of  judgment,  nunc  pro 
tunc,  upon  an  uncontradicted  affidavit  of  the  facts,  so  as  to  embrace  the 
several  years  taxes.     Ibid.  580. 

Trial  on  the  merits. 

8.  On  motion  to  amend  record.  Where  a  judgment,  by  agreement,  is 
pronounced  by  the  court  for  a  less  amount  of  taxes  against  property  than 
is  claimed,  but  by  mistake  is  entered  for  only  one  of  three  years,  on  a 
motion  to  correct  the  mistake,  it  is  not  error  to  refuse  a  trial  on  the  merits 
as  to  the  taxes  due  for  the  omitted  years.     Ibid.  580. 

APPEALS  AND  WRITS  OF  ERROR. 
Who  may  appeal — executor  or  heir. 

1.  Where  the  defendant  in  proceedings  to  condemn  land  for  right  of  way 
has  died,  his  executor  can  not  properly  take  an  appeal  therein,  unless  it 
affirmatively  appears  such  executor  has  some  interest  in  the  land  by 
virtue  of  the  will  of  the  testator.  Nothing  being  shown  to  the  contrary, 
it  will  be  assumed  the  fee  is  in  the  heirs,  and  not  in  the  executor,  and  in 
such  case  the  heirs  alone  can  prosecute  an  appeal.  Bower,  Exr.  v.  Gray- 
ville  and  Mattoon  Railroad  Co.  223. 

Appeals  from  an  Appellate  court. 

2.  As  to  a  review  of  questions  of  fact.  The  Supreme  Court  in  appeals 
from  the  Appellate  Court  is  prohibited  from  re-examining  questions  of 
fact,  except  in  criminal  cases,  and  cases  involving  a  freehold,  or  a  fran- 
chise, or  the  validity  of  a  statute,  and  cases  in  chancery.  The  finding  of 
the  Appellate  Court,  except  in  the  cases  named,  is  final  as  to  all  controverted 
questions  of  fact.      Gravett  et  al.  v.  Davis,  190. 

3.  On  an  appeal  from  an  Appellate  court,  in  an  action  of  debt  upon  an 
instrument   for   the   payment  of   money,  this  court  is  not  authorized  to 
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APPEALS  AND  WRITS  OF  ERROR. 

Appeals  from  an  Appellate  court.      Continued. 

review  the  decision  of  the  Appellate  Court  upon  controverted  questions  of 
fact.     Laird  v.  Warren,  204. 

4.  On  an  appeal  from  an  Appellate  court  in  a  suit  against  a  city  to 
recover  for  injuries  received  in  consequence  of  a  defective  sidewalk,  the 
finding  upon  the  facts  in  the  Appellate  Court  is  conclusive.  City  of 
Aurora  v.  Pennington,  564. 

5.  Upon  scire  fades  to  revive  a  money  judgment,  as  a  defence  it  was 
alleged  a  proper  tender  had  been  made  and  kept  good.  The  finding  of  the 
Appellate  Court  upon  the  facts  thus  put  in  issue,  was  held  to  be  conclusive 
upon  this  court.      Carr  v.  Miner,  604. 

6.  On  certificate  of  Appellate  Court.  Where  the  Appellate  Court  upon 
reversal  of  the  judgment  of  the  lower  court  certifies  that  the  case  presents 
questions  of  law  of  such  importance,  both  on  account  of  principal  and 
collateral  interest,  that  it  should  be  passed  upon  by  this  court,  the  un- 
successful party  may  appeal  from  the  judgment  of  the  Appellate  Court  to 
this  court,  and  when  the  judgment  of  the  Appellate  Court  is  reversed  the 
cause  will  be  remanded  to  that  court.  Alfred  v.  Kankakee  and  Southwestern 
Railroad  Co.  609. 

7.  As  to  questions  of  law  not  raised  in  Appellate  Court.  Where  a  party 
fails  to  make  any  point  in  the  Appellate  Court  as  to  the  admission  of  im- 
proper evidence  or  to  the  giving  or  refusing  of  instructions,  it  is  doubtful 
whether,  by  the  practice  under  the  statute,  any  can  be  made  in  this  court. 
City  of  Aurora  v.  Pennington,  564. 

Appeals  from  the  trial  courts. 

8.  Whether  to  the  Supreme  or  an  Appellate  court  in  chancery  cases.  Since 
the  act  of  June  2,  1877,  amendatory  of  the  Practice  act,  went,  into  force, 
this  court  has  no  jurisdiction  to  issue  writs  of  error  to  the  circuit  courts 
in  chancery   cases.     The  writ   should   issue  from   the   Appellate   Court. 

Williams  et  al.  v.  Ayers  et  at.  19. 

9.  In  quo  warranto — whether  an  office  is  a  franchise.  An  office  is  not  a 
franchise,  within  the  meaning  of  the  constitution  and  the  statute  prescrib- 
ing the  appellate  jurisdiction  of  the  Supreme  and  Appellate  courts. 
People  ex  rel.  Bar  dill  et  al.  v.  Holtz  et  al.  426. 

10.  So,  upon  quo  warranto  in  the  circuit  court  to  oust  the  defendants 
from  the  office  of  school  directors,  which  it  was  claimed  they  had  usurped, 
when  in  fact  there  was  no  such  office,  for  the  reason  the  territory  they  pre- 
tended to  represent  had  never  been  lawfully  created  a  school  district,  it 
was  held,  as  the  proceeding  was  not  a  criminal  case,  nor  one  involving  a 
freehold,  a  franchise,  or  the  validity  of  a  statute,  an  appeal  from  the  judg- 
meet  therein  would  not  lie  to  this  court,  but  must  be  taken  to  the  Appel- 
late Court,  under  the  act  creating  and  defining  the  jurisdiction  of  the 
Appellate  Courts,  and  sections  88  and  90  of  the  Practice  act.    Ibid.  426. 
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Appeals  from  the  trial  courts.     Continued. 

11.  In  misdemeanors.  Under  the  amendment  of  the  Practice  act,  in 
force  July  1,  1879,  appeals  from  and  writs  of  error  to  the  circuit  courts 
in  all  criminal  cases  below  the  grade  of  felony  must  be  taken  directly  to 
the  Appellate  Court  of  the  proper  district,  and  if  such  a  case  is  brought 
directly  from  the  circuit  court  to  this  court  after  such  amendment  went 
into  effect,  the  writ  of  error  will  be  dismissed  on  the  court's  own  motion, 
for  want  of  jurisdiction.      Wright  v.  The  People,  596. 

Appeals  from  justices  of  the  peace. 

12.  On  trial  of  right  of  property — time  of  filing  bond.  The  statute  re- 
quiring the  bond  to  be  given  within  five  days  from  the  entry  of  judgment, 
on  appeals  from  the  trial  of  the  right  of  property  before  justices  of  the 
peace,  is  mandatory.  If  the  bond  is  not  given  within  that  time  the 
appellate  court  acquires  no  jurisdiction,  and  can  not  try  the  appeal  ex- 
cept by  consent  of  the  appellee.     Rozier  v.   Williams,  187. 

13.  Where  the  appeal  bond  in  such  a  case  is  not  filed  within  the  time 
required  by  law,  the  appellate  court  should  dismiss  the  appeal  upon  the 
appearance  and  motion  of  the  appellee,  at  any  time  while  the  cause 
remains  on  the  docket;  and  his  right  to  have  the  same  dismissed  can  not 
be  taken  away  or  affected  by  any  rule  of  court.     Ibid.  187. 

ARBITRATIONS. 
Of  the  award. 

1.  Its  requisites.  An  award,  to  be  good,  must  settle  and  determine 
every  matter  that  is  submitted.  The  award  should  be  as  broad  as  the 
submission.  If  it  is  not,  or  goes  outside  of  and  beyond  the  submission, 
it  is  not  binding  on  the  parties.  Alfred  v.  Kankakee  and  Southwestern 
Railroad  Co.  609. 

2.  Certainty  as  to  time  of  performance.  An  award  which  requires  a 
railroad  company  to  pay  $400  for  right  of  way,  and  to  build  fences,  the 
money  to  be  paid  at  any  time  fixed  upon  by  the  company,  by  giving  the 
land  owner  three  days'  notice  of  the  time  and  place  of  payment,  and  re- 
quires the  land  owner  at  the  same  time  to  deliver  to  the  company  a  deed 
for  the  right  of  way,  is  void  for  uncertainty  as  to  the  time  for  the  pay- 
ment of  the  money  and  the  delivery  of  the  deed.     Ibid.  609. 

3.  When  good  in  part.  Where  an  award  under  the  submission  is  re- 
quired to  be  an  entirety,  it  can  not  be  upheld  in  part  and  held  bad  in 
part,  but  it  must  all  stand  or  fall  together.     Ibid.  609. 

4.  Jurisdiction  of  court  to  quash  on  motion.  Where  an  award  is  made 
on  a  submission  of  a  matter  of  difference  not  in  suit,  and  the  submission 
provides  that  the  award  shall  be  made  a  rule  of  the  circuit  court  and 
that  judgment  may  be  entered  on  the  award,  that  court  will  have  juris- 
diction to  hear  and  determine  a  motion  to  quash  the  award.     Ibid.  609. 
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ASSESSMENT  OF  DAMAGES. 
On  default. 

In  action  on  policy  of  insurance.     See  INSURANCE,  14. 

ASSIGNMENT. 

In  case  of  joint  payees. 

1.  Of  a  transfer  by  one.  If  a  note  be  made  payable  to  several  persons, 
not  partners,  it  can  only  be  transferred  by  a  joint  indorsement  of  all  of 
them:  but  when  it  is  made  to  two  or  more  persons  as  partners,  it  may 
be  transferred  by  the  indorsement  of  any  oue  of  them.  Ryhiner  et  al.  v. 
Feickert,  305. 

2.  Neither  one  of  two  joint  payees  being  the  agent  of  the  other,  he 
can  no  more  bind  the  other  by  a  sale  of  the  note  without  indorsement 
than  he  can  by  a  sale  with  indorsement.     Ibid.  305. 

3.  The  fact  that  one  joint  payee  is  authorized  by  the  other  to  collect 
the  note  when  due,  does  not  authorize  him  to  sell  or  compound  it.  Ibid. 
305. 

Indorsement  in  blank. 

4.  Parol  evidence  to  change  the  legal  effect  of  such  indorsement.  See  IN- 
DORSEMENT, 1. 

ATTACHMENTS. 

Division  of  proceeds  of  sale. 

1.  As  between  several  judgments.  Section  37  of  the  Attachment  act, 
(Rev.  Stat.  1874,  158,)  seems  to  provide  for  a  division  of  the  proceeds 
of  sale  of  property  attached,  in  two  classes:  First,  where  two  or  more 
creditors  commence  by  attachment  and  the  writs  are  all  returnable  to  the 
same  term,  they  are  protected  by  the  statute,  whether  they  all  obtain 
judgments  at  the  same  or  at  different  terms  of  court.  Second,  all  judg- 
ments in  suits  commenced  by  summons,  capias  or  attachment,  rendered 
at  the  term  when  the  attachment  is  returnable,  or  rendered  at  the  term 
when  judgment  is  obtained  in  the  suit  by  attachment,  regardless  of  the 
time  when  the  attachments  were  commenced.  Pollock  v.  Slack  et  al. 
221. 

2.  An  attachment  was  sued  out  and  levied  upon  land  of  the  debtor. 
At  the  return  term  the  cause  was  continued.  Subsequently  the  debtor 
conveyed  the  land  attached  to  a  third  person.  After  this  conveyance 
the  grantee  of  such  debtor  and  another  each  brought  suit  against 
him,  and  at  the  term  of  court  next  following  both  obtained  judgments, 
and  at  the  same  term  the  attaching  creditor  also  obtained  judgment. 
Executions  were  issued  on  all  these  judgments  on  the  same  day  and 
placed  in  the  hands  of  an  officer,  who  advertised  and  sold  the  land  on  the 
execution  in  favor  of  the  attaching  creditor.  The  proceeds  of  this  sale 
were  ordered  by  the  court  below  to  be  distributed  as  follows:     First,  to 
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ATTACHMENTS.     Division  of  proceeds  of  sale.     Continued. 

pay  in  full  the  judgment  of  the  attachment  creditor,  second,,  the  surplus, 
if  any,  to  the  one  mentioned  as  the  grantee  of  the  debtor,  upon  his  judg- 
ment. This  was  held  to  be  an  improper  distribution  of  the  proceeds  of 
the  sale.  All  the  judgments  were  entitled  to  share  pro  rata  according  to 
their  several  amounts.  The  judgments  obtained  in  the  suits  which  were 
commenced  by  summons  came  within  the  second  class  of  cases  provided 
for  in  the  statute.     Pollock  v.  Slack  et  al.  221. 

ATTORNEY  AT  LAW. 

Authority  to  compromise. 

1,  Presumption.  Where  a  compromise  is  made  as  to  a  judgment  against 
lots  for  taxes  for  a  less  amount  than  is  claimed,  by  the  county  attorney 
and  the  counsel  for  the  city  and  the  attorney  for  the  lot  owners,  upon 
which  judgment,  is  rendered,  it  will  be  presumed  that  the  attorneys  for 
the  county  and  city  had  authority  to  act  for  these  bodies.  Even  if  they 
had  no  such  authority,  .it  would  afford  no  ground  for  setting  aside  the 
judgment  after  its  rendition.  If  the  agreement  had  not  been  consum- 
mated, or  if  the  want  of  authority  had  been  shown  at  the  term  the  judg- 
ment was  pronounced,  the  court  would  have  refused  to  carry  it  out. 
The  People  ex  rel.  Mc  Grea  v.  Quick  et  al.  580. 
BILLS  OF  EXCEPTIONS.  See  EXCEPTIONS  AND  BILLS  OF  EXCEP- 
TIONS, 1. 

BILLS  OF  EXCHANGE. 
Days  of  grace. 

1.  The  law  of  the  place  of  payment  governs.  The  law  of  the  place  of 
payment  must  govern  as  to  whether  days  of  grace  are  allowed  on  commer- 
cial paper.     Skelton  v.  Dustin,  49. 

Time  of  presentment. 

2.  Hours  of  the  day.  Except  where  the  paper  is  due  from  a  bank,  the 
proper  hours  for  presenting  a  note  or  bill  for  payment  range  through  the 
whole  day  down  to  bed-tirne  in  the  evening.     Ibid.  49. 

3.  Notarial  certificate  as  evidence.  The  notarial  certificate  of  the  pre- 
sentment of  a  bill  for  payment,  and  of  protest,  is  presumptive  evidence 
of  presentment  during  the  proper  hours  of  business,  and  a  statement 
therein  that  the  "  time  limited  for  payment  had  expired"  does  not  import 
that  the  presentment  was  after  the  close  of  business  hours.  It  only  means 
that  payment  had  become  due.     Ibid.  49. 

Notice  of  protest. 

4.  To  what  notaries  the  statute  applies.  The  statute  of  this  State  defin- 
ing the  duties  of  notaries  public  in  respect  to  giving  notice  of  the  protest 
of  bills  of  exchange  applies  only  to  notaries  residing  in  this  State,  and 
not  to  those  of  other  States.     Ibid.  49. 
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Damages  on  protest. 

5.  Are  recoverable  in  suit  on  bill.  The  five  per  cent  damages  given  by 
statute  upon  a  bill  of  exchange  "in  case  suit  has  to  be  brought,"  are 
properly  recoverable  in  the  suit  upon  the  bill.     Skelton  v.  Dustin,  49. 

BTLL  OF  REVIEW.     See  CHANCERY,  4,  5. 

BURDEN  OF  PROOF.     See  EVIDENCE,  19,  20. 

CARRIERS. 
Through  rates  of  freight  over  connecting  lines. 

Whether  such  an  arrangement  constitutes  a  partnership.  See  PARTNER- 
SHIP, 2. 

CHANCERY. 
Misjoinder  of  parties. 

1.  How  taken  advantage  of.  The  correct  mode  of  presenting  the  objec- 
tion that  a  part  of  the  complainants  in  a  bill  in  chancery  are  not  proper 
parties,  is  by  demurrer  to  the  bill.     Stookey  v.  Carter  etal.  129. 

2.  Effect  of  misjoinder.  Although  there  be  error  in  permitting  an 
improper  joinder  of  parties  complainant  in  chancery,  the  decree  will  not 
be  reversed  if  it  be  in  other  respects  in  conformity  to  equity.     Ibid.  129. 

Multifariousness  in  bill. 

3.  Where,  at  a  sale  of  land,  A,  under  a  contract  with  B  and  C,  pur- 
chases the  same  for  himself,  and  also  as  the  agent  for  B  and  C,  each  to 
take  distinct  parts  thereof,  in  which  contract  there  is  a  mistake  in  draft- 
ing the  same,  a  bill  by  the  vendors  to  specifically  enforce  the  contract  of 
sale,  and  to  reform  the  mistake  in  the  contract  made  between  the  pur- 
chaser and  those  interested  with  him  in  the  purchase,  is  not  subject  to 

«,  the  objection  of  being  multifarious.  In  such  a  case  the  subject  of  both 
contracts  and  the  parties  thereto  are  not  improperly  embraced  in  one  bill. 
Sapp  et  al.  v.  Phelps  et  al.  588. 

Bill  of  review. 

4.  Evidence  can  not  be  heard.  On  a  bill  of  review  simply  for  errors 
appearing  on  the  face  of  a  former  decree,  it  is  error  for  the  court  to  hear 
evidence  to  show  wherein  the  former  decree  was  erroneous  in  its  findings 
of  the  facts.     Burgess  v.  Pope  et  al.  255. 

5.  On  a  bill  of  review  it  is  not  allowable  to  hear  the  whole  case  as 
though  it  had  never  been  passed  upon,  and  render  an  original  decree. 
Ibid.  255. 

Cross-bills. 

6.  Filing  cross-bill  without  answering.  Where  cross-bills  are  filed  with- 
out answering  the  original  bill  or  petition,  which  is  lost,  if  the  complain- 
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ant  or  petitioner  answers  the  cross-bills  without  taking  any  steps  to 
require  an  answer  from  the  defendants,  or  to  restore  his  bill,  and  allows 
the  cause  to  proceed  in  this  manner,  he  will  waive  the  irregularity  in 
filing  cross-bills  without  first  having  answered.     Davis  v.  Hall  et  al.  85. 

7.  Right  to  dismiss  suit  after  cross-bill.  Where  a  parly  files  a  petition 
for  partition  at  law,  and  other  parties  file  cross-bills  in  equity  for  parti- 
tion and  the  assignment  of  dower,  and  the  petitioner  acquiesces  in  the 
proceedings  in  equity  for  a  number  of  years,  submitting  to  the  equity  juris- 
diction of  the  court,  he  will  not  have  the  right  to  dismiss  his  suit  without 
the  consent  of  the  defendants  filing  the  cross-bills.     Ibid.  85. 

Cloud  upon  title. 

8.  Where  the  purchaser  of  two  lots  cancels  his  contract  for  their  pur- 
chase, and  takes  a  new  contract  for  one  of  the  lots  only,  and  the  original 
owner  sells  the  other  lot  to  a  third  person,  who  takes  possession,  before 
the  recovery  of  a  judgment  against  the  original  purchaser,  the  judgment 
will  create  no  lien  upon  the  lot  so  taken  back  and  sold  to  the  second  pur- 
chaser, and  the  sale  of  the  same  on  execution  issued  upon  such  judgment 
will  pass  no  title,  and  the  sheriff's  deed  for  such  lot  will  be  set  aside  as  a 
cloud  upon  the  title  of  the  second  purchaser.      Carbine  v.  Morris,  555. 

As    TO    TRUSTS. 

9.  A  party  who  was  seized  of  property  real  and  personal,  devised  the 
larger  part  of  his  estate  to  a  portion  of  his  children.  Upon  the  death  of 
the  testator  his  children  agreed  among  themselves  that  the  estate  should 
be  divided  equally.  In  order  to  accomplish  such  equal  distribution  it 
was  agreed  that  the  real  estate  should,  after  a  time  fixed,  be  sold;  but  in 
the  meantime  those  holding  the  legal  title  under  the  will  should  account 
to  the  others  for  a  certain  proportion  of  the  rents  and  profits.  This  was 
held  to  constitute  those  who  thus  held  the  title  to  the  lands,  trustees,  in 
part,  for  the  benefit  of  the  other  heirs,  and  a  court  of  chancery  could  take 
hold  of  the  trust,  for  a  discovery  and  to  compel  an  account  to  be  taken  of 
the  rents  and  profits.     Pool  et  al.  v.  Docker  et  al.  501. 

Relief  against  judgment.  * 

10.  Negligence.  Where  a  party  has  been  regularly  served  with  process 
and  neglects  to  appear  and  defend,  and  suffers  judgment  to  be  taken  by 
default,  and  has  not  been  prevented  from  making  a  defence  by  fraud,  or 
accident  unmixed  with  negligence  on  his  part,  a  court  of  equity  will  not 
afford  him  any  relief  against  the  judgment  though  it  may  be  unjust. 
Cairo  and  St.  Louis  Railroad  Co.  v.  Holbrook,  297. 

Use  op  streets  for  railroad  purpose. 

11.  Jurisdiction  in  chancery  to  control  the  same.  A  court  of  chancery 
will  not  assume  jurisdiction  to  control  the  use  of  a  street  in  an  incorpor- 
ated city  by  a  railroad  company,  or  the  manner  in  which  the  track  is  laid, 
or  in  which  the  business  of   the  road   is  operated  thereon,  for  the  reason 
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that  this  power  is  conferred  by  law  upon  the  corporate  authorities  of  the 
city,  and  the  courts  can  not  supervise  the  exercise  of  such  power  at  the 
suit  of  the  people.      Cairo  and  Vincennes  Railroad  Co.  v.  The  People,  170. 

Abuse  of  municipal  powers. 

12.  Remedy  in  chancery.  If  an  individual  is  injuriously  affected  by  the 
exercise  of  unwarrantable  powers  by  a  city  council  destructive  of  its 
property  or  health,  he  may  invoke  the  aid  of  a  court  of  chancery  for  re- 
dress.    But  this  is  no  concern  of  the  general  public.     Ibid.  170. 

Mistake. 

13.  Corrections  of  mistakes  in  any  transaction  is  a  principal  head  of 
equity  jurisdiction.     Pool  et  al.  v.  Docker  et  al.  501. 

14.  So,  where  the  heirs  of  a  deceased  person  had  agreed  to  make  dis- 
tribution of  the  estate  equnlly  among  them,  thereby  changing  the  mode 
of  division  as  prescribed  in  the  will  of  the  ancestor,  and  in  making  the 
distribution  as  thus  agreed  upon  it  was  alleged  a  mistake  had  been  made 
in  computing  the  amount  to  which  certain  of  the  distributees  was  entitled, 
it  is  within  the  jurisdiction  of  a  court  of  chancery  to  inquire  whether  a 
mistake  has  intervened,  and  if  so,  to  grant  the  proper  relief.     Ibid.  501. 

15.  Of  the  evidence.  The  evidence  to  show  a  mistake  in  a  written  con- 
tract and  justify  its  correction  must  be  clear,  strong  and  satisfactory. 
Sapp  et  al.  v.  Phelps  et  al.  588. 

16.  As  against  a  subsequent  purchaser  with  notice — of  the  proof  required. 
Upon  bill  filed  by  a  purchaser  of  land,  to  correct  a  mistake  alleged  to  have 
been  made  in  the  description  of  the  premises  in  his  deed  and  also  in  the 
conveyance  to  his  grantor,  claiming  this  relief  as  against  a  subsequent 
purchaser  of  the  same  land  who  had  notice  of  the  mistake,  it  is  incumbent 
upon  the  complainant  to  show  that  he  was  himself  a  purchaser  in  good 
faith  and  for  a  valuable  consideration,  and  not  a  mere  volunteer.  Wait 
el  al.  v.  Smith  et  al.  385. 

17.  And  to  prove  the  consideration  in  such  case,  the  mere  recitals 
in  the  deed  in  that  regard  are  not  enough — the  proof  must  show  an  actual 
payment  of  the  consideration,  and  this  must  be  outside  and  independent 
of  the  recitals  in  the  deed.     Ibid.  385. 

Specific  performance. 

18.  Whether  granted  or  not — generally.  The  specific  performance  of  con- 
tracts is  within  the  sound  discretion  of  the  court.  To  entitle  a  party  to 
a  decree  for  a  performance  of  the  agreement,  it  must  be  reasonable,  fair 
and  equitable.  If  wanting  in  any  of  these  particulars  specific  perform- 
ance should  never  be  granted,  for  it  is  only  on  the  principle  that  it  is 
unjust  and  inequitable  to  permit  the  contract  to  remain  unexecuted  that  a 
court  of  chancery  assumes  jurisdiction  to  enforce  it.  Tamm  el  al.  v. 
Lavalle,  263. 
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19.  Never  enforced  when  it  would  involve  breach,  of  official  duty.  The  court 
should  never  compel  the  specific  performance  of  a  contract  which  would 
involve  the  breach  of  duty  of  an  officer  or  trustee  or  the  perversion  of 
trust  funds  or  property, — for  a  court  of  equity  also  has  jurisdiction  to 
preserve  and  prevent  the  misapplication  of  such  a  fund.  Tamm  et  al.  v. 
Lavalle,  263. 

20.  Nor  when  contract  tainted  with  fraud.  The  court  will  not  enforce  a 
contract  tainted  with  or  into  which  fraud  has  entered,  or  when  wrong 
and  injustice  would  be  inflicted  on  the  parties  or  others.  To  entitle  a  party 
to  relief  he  must  come  into  court  with  clean  hands  and  a  cause  that 
appeals  to  equity  for  relief.     Ibid.  263. 

21.  As  to  the  particular  case.  The  supervisor  of  the  village  of  Cahokia 
was  authorized  by  statute  to  cause  the  commons  of  the  village  to  be  sur- 
veyed, platted  and  the  plat  recorded,  and  to  lease  the  same  for  a  term  of 
not  exceeding  one  hundred  years  to  the  highest  bidder  at  a  public  letting, 
after  due  advertisement,  and  the  statute  provided  that  the  proceeds 
arising  from  such  leasing  should  be  applied  to  the  education  of  the  chil- 
dren of  the  inhabitants  of  the  village.  Power  was  also  given  the  super- 
visor to  lease  the  lots  at  private  letting  at  the  average  rent  of  other  lots 
leased.  Appellants  submitted  a  proposition  to  the  supervisor  to  lease  a 
portion  of  the  commons  for  ninety-nine  years  at  an  annual  ground  rent 
of  twenty-five  cents  an  acre  and  a  cash  bonus  of  $10,000,  This  propo- 
sition was  submitted  to  the  inhabitants  of  the  village,  and  they  voted  in 
favor  of  accepting  it,  on  the  understanding  that  the  bonus  should  be 
divided  amongst  the  inhabitants.  Appellants  were  at  this  meeting  and 
were  aware  of  the  design  to  misapply  the  trust  fund,  and  that  it  was  a 
scheme  of  the  inhabitants  and  supervisor  to  defraud  the  school  fund.  The 
average  rent  of  other  lots  was  sixty  cents  per  acre:  Held,  the  contract 
to  lease  would  not  be  specifically  enforced  in  favor  of  the  complainants. 
Ibid.  263. 

Cause  retained  for  all  purposes. 

22.  Where  a  court  of  chancery  has  once  properly  obtained  jurisdic- 
tion for  any  cause,  it  will  retain  that  jurisdiction  to  do  justice  between  the 
parties,  although  that  may  require  matters  to  be  passed  upon  which,  alone, 
would  not  be  cognizable  in  a  court  of  equity.  Pool  et  al.  v.  Docker  et  al. 
501. 

Cross-errors. 

23.  Whether  necessary.  Where  neither  party  to  a  suit  in  chancery 
challenges  the  finding  of  the  court  below  as  to  any  ground  of  relief  in 
the  case,  it  will  be  understood  they  do  not  desire  to  litigate  that  question 
further; — and  while  it  may  be  that  in  chancery  cases  it  is  not  necessary, 
in  order  to  bring  the  whole  case  before  the  court,  that  cross-errors  should 
be  assigned,  yet  where   the  appellee  does  not  challenge,  in  some  appro- 
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priate  mode,  a  finding  against  him  as  to  matters  of  relief,  it  will  be  taken 
that  he  acquiesces  as  to  any  other  final  decision.     Pool  et  al.  v.  Docker 
et  al.  501. 
Trial  by  jury — in  chancery. 

24.  When  discretionary.  In  a  suit  in  chancery  for  partition,  in  which 
the  Limitation  act  of  1839  is  set  up,  it  is  a  matter  of  discretion  in  the 
court  to  submit  to  a  jury  an  issue  of  fact  preseuted  by  the  pleadings  as 
to  the  good  faith  of  the  party  in  acquiring  color  of  title.  Davis  v.  Hall 
et  al.  85. 

Foreclosure  of  chattel  mortgage. 

25.  Where  property  is  in  possession  of  another — whether  a  sale  should  be 
ordered,  or  the  party  in  possession  be  decreed  to  pay  the  value.  See  MORT- 
GAGES, 11. 

Probating  claims  against  estates. 

26.  Whether  a  court  of  chancery  will  entertain  a  bill  for  that  purpose.  See 
ADMINISTRATION  OF  ESTATES,  5. 

Granting  new  trials  at  law. 

27.  In  chancery.     See  NEW  TRIALS,  5. 
Irregularities  in  altering  public  roads. 

28.  Remedy  not  in  chancery.     See  HIGHWAYS,  3. 

CHATTEL  MORTGAGES.     See  MORTGAGES,  5  to  11. 

CLOUD  UPON  TITLE.     See  CHANCERY,  8. 

COLOR  OF  TITLE.     See  LIMITATIONS,  1,  2. 

CONFESSIONS.     See  CRIMINAL  LAW,  15,  16,  17. 

CONSIDERATION. 

Adjustment  op  controversy. 

1.  The  adjustment  of  a  controversy  honestly  inaugurated,  in  respect 
to  property  interests,  is  a  sufficient  consideration  to  support  an  agreement 
in  respect  to  the  subject  matter  of  such  controversy.  Pool  et  al.  v.  Docker 
et  al.  501. 

2.  So,  where  a  testator  devised  the  larger  portion  of  his  estate  to  a 
part  of  his  children,  leaving  to  the  others  but  a  small  portion,  and  the 
latter  filed  a  bill  in  chancery  to  set  aside  the  will  in  order  to  compel  an 
equal  distribution  of  the  property,  an  agreement  between  all  the  heirs, 
pending  the  litigation,  for  an  equal  distribution  of  the  estate,  and  in 
adjustment  of  the  controversy  in  respect  to  the  will,  was  held  to  be  based 
upon  a  sufficient  consideration.     Ibid.  501. 
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One  promise  a  consideration  for  another. 

3.  And  further,  in  the  settlement,  of  the  controversy  among  the  heirs, 
the  widow  of  the  testator  yielded  up  all  her  claims  upon  the  estate  upon 
an  agreement  on  the  part  of  all  the  children  to  pay  to  her  a  certain  sum 
at  stated  periods  during  her  life,  and  this  promise  on  the  part  of. those  of 
the  children  to  whom  but  a  small  part  of  the  estate  had  been  given  by  the 
will,  was  a  sufficient  consideration  for  the  agreement  by  those  to  whom 
was  devised  the  larger  portion  of  the  property,  to  make  an  equal  division. 
Pool  et  al.  v.  Docker  et  al.  501. 

On  bill  to  correct  mistake  in  deed. 

4.  As  against  a  subsequent  purchaser — proof  of  consideration — how  far 
necessary — and  in  what  manner.     See  CHANCERY,  16,  17. 

CONSTITUTIONAL  LAW. 

State  constitution — legislative  power. 

1.  A  State  constitution  is  not  to  be  regarded  as  a  grant  of  power  to  the 
law-making  department  of  the  State,  but  its  province  is  to  limit  and 
restrain  the  power  which  the  legislature  possesses  independent  of  that 
instrument.     Richards  v.  Raymond,  612. 

2.  The  legislature  of  a  State  may  enact  any  and  all  laws  on  any  and 
every  subject,  unless  restricted  by  the  delegation  of  the  power  to  the 
General  Government,  or  its  power  has  been  limited  by  the  Federal  or 
State  constitution.  Cairo  and  St.  Louis  Railroad  Co.  v.  Warrington,  157; 
Richards  v.  Raymond,  612. 

Whether  a  statute  is  valid  in  part  only. 

3.  When  statute  partially  valid  and  when  wholly  void.  If  a  statute 
attempts  to  accomplish  two  or  more  objects  and  is  void  as  to  one,  it  may 
still  be  in  every  respect  complete  and  valid  as  to  the  other;  but  if  its 
purpose  is  to  accomplish  a  single  object  only  and  some  of  its  provisions 
are  void,  the  whole  must^fall,  unless  sufficient  remains  to  effect  the  object 
without  the  aid  of  the  invalid  portion ;  and  if  they  are  so  mutually  connected 
with  and  dependent  on  each  other,  as  conditions,  considerations  or  compen- 
sations for  each  other,  as  to  warrant  the  belief  that  the  legislature  intended 
them  as  a  whole,  and  if  all  could  not  be  carried  into  effect  the  legislature 
would  not  pass  the  residue  independently,  then  if  some  parts  are  uncon- 
stitutional, all  the  provisions  which  are  thus  dependent,  conditional  or 
connected  must  fall  with  them.  Hinze  et  al.  v.  The  People  ex  rel.  Halbert, 
406. 

Cities,  etc.,  adopting  special  or  local  laws. 

4.  Since  the  adoption  of  the  present  constitution  it  is  not  competent  for 
a  city,  town  or  village  to  adopt  a  special  or  local  law  and  thus  make  it  a 
part  of  its  charter,  which  had  been  enacted  by  the  General  Assembly 
previous  to  the  adoption  of  the  present  constitution,  but  not  prior  to  that 
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time  adopted  by  the  city,  town  or  village.     Such  laws  are  by  implication 
repealed  by  the  present  constitution.     Hinze  et  al.  v.   The  People  ex  rel. 
Halbert,  406. 
Rule  of  construction. 

5.  The  courts  will  not  pronounce  a  statute  unconstitutional  and  void 
in  a  doubtful  case,  but  only  when  its  repugnancy  to  the  constitution  is 
clear  and  apparent.     Richards  v.  Raymond,  612. 

Of  the  passage  of  laws. 

6.  Sufficiency  of  titles.     See  STATUTES,  1,  2,  3. 
Taxation  of  foreign  insurance  companies. 

7.  As  distinguished  from  home  companies — constitutionality  of  the  act  on 
that  subject — whether  in  violation  of  the  rule  of  uniformity.  See  TAXA- 
TION, 2,  3. 

Taxation  by  counties. 

8.  To  pay  indebtedness  existing  at  the  adoption  of  the  constitution  of  1870 — 
constitutional  limitation.     See  TAXATION,  1. 

Creation  of  municipal  indebtedness. 

9.  Of  the  power  of  the  legislature,  without  the  consent  of  the  municipal 
authorities.     See  MUNICIPAL  INDEBTEDNESS,  1,  2. 

10.  And  herein,  as  to  power  of  legislature  to  cure  void  proceedings.  See 
MUNICIPAL  SUBSCRIPTIONS  AND  BONDS,  18. 

Municipal  subscriptions  and  bonds. 

11.  Of  an  election  held  prior  to  new  constitution — of  rights  in  respect 
thereto  under  the  constitutional  prohibition.     Same  title,  13  to  17. 

12.  Curative  legislation — effect  of  new  constitution  upon  a  curative  act 
passed  prior  to  its  adoption.     Same  title,  19. 

Police  power  in  a  State. 

13.  To  compel  railroad  companies  10  fence  their  tracks.  See  RAIL- 
ROADS, 2. 

Fencing  railroads — double  damages. 

14.  Constitutionality  of  act  allowing  double  damages  for  stock  injured  by 
reason  of  neglect  of  railroads  to  erect  and  maintain  fences.  See  RAIL- 
ROADS, 1. 

High  schools. 

15.  Constitutionality  of  law  providing  for  their  creation  and  maintenance. 
See  SCHOOLS,  3,  4. 

Metropolitan  Police  act. 

16.  For  the  city  of  East  St.  Louis — of  its  constitutionality.  See  METRO- 
POLITAN POLICE  ACT,  1,  2. 
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Former  recovery. 

Whether  a  bar  to  a  second  action.     See  FORMER  RECOVERY,  1. 

CONTRACTS. 

Withdrawal  of  proposition. 

1.  Before  acceptance.  A  resolution  of  a  county  board  to  pay  a  claim- 
ant, under  a  contract,  a  certain  amount  of  his  demand,  if  made  as  a 
proposition  to  settle  a  controversy  as  to  the  amount  due  the  claimant,  and 
by  way  of  compromise,  may  be  retracted  or  rescinded  by  the  board  at  any 
time  before  it  is  acted  on  and  accepted.  Such  a  proposition  is  not  bind- 
ing as  a  contract  until  accepted.     People  ex  rel.  Harms  v.  Klokke  et  al.  134. 

Money  paid — non-performance. 

2.  A  person  having  been  indicted  for  an  alleged  offence,  his  brother 
paid  to  an  attorney  at  law  a  sum  of  money,  and  also  gave  to  him  his  prom- 
issory note  for  a  further  sum,  the  agreement  being  that  the  attorney 
should  defend  the  party  so  indicted,  and  procure  his  acquittal  and  dis- 
charge at  a  certain  specified  term  of  the  court  in  which  the  indictment 
was  pending,  it  being  further  specially  agreed  that  if  the  accused  should 
not  be  released  at  the  time  mentioned,  the  attorney  was  to  return  the 
money  and  the  note.  The  accused  failed  to  appear  at  the  term  specified  to 
answer  to  the  indictment,  so  the  attorney,  without  any  fault  on  his  part, 
was  unable  to  proceed  with  the  trial  or  to  procure  the  discharge  of 
the  accused:  Held,  the  contingency  upon  which  the  attorney  was  to  be 
entitled  to  retain  the  money  and  to  collect  the  note,  not  having  occurred, 
he  was  liable  to  an  action  for  the  money,  and  could  not  recover  upon  the 
note.     Moore  v.  Robinson,  491. 

3.  But  for  what  services  the  attorney  in  good  faith  rendered,  in  pur- 
suance to  the  terms  of  the  agreement,  before  ascertaining  that  its  per- 
formance had  become  impossible,  he  was  entitled  to  compensation,  and 
that  sum  he  could  rightfully  retain  out  of  ths  money  he  had  received. 
Ibid.  491. 

Implied  contract — for  services. 

4.  If  services  are  performed  for  one  at  his  instance  and  request,  or 
are  rendered  under  circumstances  showing  that  he  requested  and  accepted 
the  same,  in  the  absence  of  all  proof  of  a  contract  under  which  such 
services  were  performed  the  law  will  imply  a  promise  on  his  part  to  pay 
what  the  services  were  reasonably  worth.     Bradbury  v.  Helms,  35. 

Whether  money  payable  absolutely. 

5.  Or  out  of  a  particular  fund.  An  instrument  in  writing  in  which  the 
maker  promises  unconditionally  to  pay  a  sum  of  money  by  a  day  named, 
followed  by  a  recital  that  the  maker  has  received  a  lot  of  cattle  of  the 
payee,  upon  which  the  maker  agrees  to  give  him  a  lien  until  the  note  is 
paid  in  full,  with  interest  after  maturity,  and  providing  a  forfeit  of  $100 
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if  the  note  is  not  paid  within  twenty  days  after  sale  of  the  cattle,  which 
is  not  to  be  made  on  credit  without  the  consent  of  the  payee,  is  not  paya- 
ble out  of  the  proceeds  of  the  sale  of  the  cattle,  nor  is  the  forfeiture,  but 
the  sum  named  becomes  due  on  the  day  named,  and  the  penalty  on  the 
happening  of  the  contingency.  Laird  v.  Warren,  204. 
Penalty  for  want  of  prompt  payment. 

6.  Where  a  party  gives  his  note  for  the  payment  of  $1000  on  a  day 
specified,  and  agrees  therein  to  pay  a  forfeit  of  $100  if  the  note  is  not 
paid  within  twenty  days  after  the  maker  sells  his  cattle,  the  $100  will  be 
payable  as  a  penalty  upon  the  happening  of  the  contingency  the  same  as 
any  other  debt  owed  by  the  maker.     Ibid.  204. 

Whether  a  sale  or  a  lease. 

7.  Contract  in  respect  to  an  organ.  An  instrument  reading:  "Received 
of  A  B,  in  apparent  good  ordei",  on  lease,  one  organ,  No.  — ,  manufactured 
by,  etc.,  valued  at  $105,  balance,  for  which  I  agree  to  pay  rent  at  the  rate 
of  $10  per  month  for  10^  months,  payable  monthly  in  advance,  and  return 
said  organ  on  demand  in  as  good  order  as  received,  usual  wear  excepted, — ■ 
C  D,  "  is  a  contract  of  leasing,  and  parol  evidence  is  inadmissible  to  show 
the  contract  to  be  one  of  sale.     Andrus  et  al.  v.  Mann,  40. 

Building  contracts. 

8.  Architect's  certificate.  Where  a  building  contract  provides  that  the 
employer  shall  pay  to  the  contractor  a  certain  sum  in  weekly  payments, 
upon  "the  certificate  of  the  architect  certifying  the  same,"  the  omission 
in  the  certificate  to  state  that  the  building  is  completed  according  to  the 
specifications  will  not  impair  the  validity  of  the  certificate  under  the  con- 
tract certifying  the  amount  due.     Downey  v.  O'Donnell  et  al.  559. 

9.  Where  parties  to  a  building  contract  agree  that  a  superintendent 
shall  pass  upon  the  work  and  certify  as  to  the  payments  to  be  made,  his 
decision  is  binding  and  conclusive  unless  impeached  by  showing  fraud  or 
mistake,  and  evidence  to  contradict  such  certificate  without  offering  to 
show  fraud  or  mistake  is  inadmissible.     Ibid.  559. 

10.  Condition  precedent  waived  by  absolute  refusal  to  pay.  Where  the 
final  payment  of  a  contractor  for  building  a  house  is  not  to  be  made  until 
the  contractor  produces  vouchers  showing  payment  of  any  and  all  sub- 
contractors and  material-men,  and  the  owner  of  the  building  absolutely 
refuses  payment  after  the  work  is  completed,  without  giving  any  reason, 
or  calling  for  the  vouchers,  this  will  be  regarded  as  a  waiver  of  the  con- 
dition precedent,  and  the  contractor  may  recover  such  payment  without 
furnishing  such  vouchers.     Ibid.  559. 

Contracts  construed. 

11.  As  to  amount  upon  which  interest  should  be  paid — in  adjusting  divi- 
sion of  estate.  The  owner  of  an  estate  consisting  of  lands,  bank  stock 
and   other    personal   property,  devised    the    same    to   his    four   children, 
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but  in  unequal  proportions.  The  bank  stock,  which  comprised  a  very 
considerable  part  of  the  estate,  together  with  the  greater  part  of  his 
real  estate,  he  gave  to  two  of  his  children.  To  the  other  two  he  gave 
only  a  small  part  of  the  lands.  This  mode  of  distribution  not  being 
satisfactory  to  these  last  mentioned  devisees,  an  agreement  was  entered 
into  between  the  four  children,  providing  for  an  "equal  division,  as 
near  as  might  be,  of  the  entire  estate,  real  and  personal."  It  was  pro- 
vided in  this  agreement  that  the  two  children  to  whom  the  will  gave  the 
bank  stock  should  retain  a  majority  interest  therein,  giving  the  smaller 
portion  to  the  other  two,  the  entire  value  of  the  lands  taken  by  these  two 
last  mentioned  under  the  will  to  be  charged  to  them  by  way  of  equalizing 
their  interest  with  that  of  the  other  two  in  the  bank  stock,  and  then,  in 
order  to  fully  equalize  the  interest  in  the  bank  stock,  the  deficiency  in 
respect  thereto  should  be  made  up  to  those  who  were  to  have  the  smaller 
portion  of  it  out  of  proceeds  of  sales  of  real  estate,  and  until  such  sales 
should  be  made,  those  holding  the  majority  interest  in  the  bank  stock  were 
to  account  to  the  others  for  dhe-half  the  rents  and  profits  of  the  lands. 

By  a  second  agreement  between  the  parties  it  was  provided,  as  being 
to  the  interest  of  all  concerned,  that  the  proposed  sales  of  the  real  estate 
should  be  postponed  for  a  specified  time,  and  that  in  the  meantime  the 
parties  holding  an  excess  of  the  bank  stock,  after  deducting  the  value  of 
the  lands  taken  by  the  other  two  under  the  will,  should  pay  interest 
thereon  at  a  stipulated  rate.  This  second  agreement  also  provided  that, 
as  the  "entire  value"  of  these  last  named  lands  was  for  the  "present  to 
be  deducted"  from  the  excess  of  the  value  of  the  bank  stock,  in  case  of 
failure  in  the  title  to  any  portion  of  such  lands,  the  estimated  value  of  the 
lands  which  might  thus  be  lost  should  be  refunded  to  the  devisees  of  them 
by  the  holders  of  the  excess  of  the  bank  stock,  with  interest.  The  second 
agreement  also  discontinued  the  liability  for  accruing  rents  and  profits  as 
provided  in  the  first  agreement. 

In  giving  a  construction  to  these  contracts  in  respect  to  the  portion 
of  the  excess  of  the  bank  stock  which  should  bear  interest  under  the 
second  agreement,  it  was  held,  that  interest  should  be  computed  only  upon 
such  portion  as  might  remain  after  deducting  from  the  whole  amount  of 
the  excess  the  entire  value  of  all  the  lands  given  by  the  will  to  the  two 
children  who  were  to  have  the  smaller  portion  of  the  bank  stock.  Pool 
et  al.  v.  Docker  et  al.  501. 

12.  As  to  who  shall  pay  for  land  for  a  street.  Where  an  agreement  is 
made  between  A  of  the  one  part  and  B  and  C  of  the  other,  that  A  is  to 
buy  at  public  sale  a  tract  of  land  lying  west  of  the  premises  owned  by 
him,  and  that  B  and  C  are  to  extend  a  street  north  and  south  through 
such  tract  at  their  exclusive  expense,  and  that  A  is  to  retain  all  of  the 
tract  west  of  his  premises  to  such  street,  and  B  and  C  to  take  the  balance, 
each  paying  in  proportion  to  his  or  their   part  thereof,  A  will   not   be 
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required  to  pay  for  any  part  of  the  land  covered  by  the  extension  of  the 
street,  but  only  for  the  land  retained  by  him  to  the  street.     Sapp  et  al.  v. 
Phelps  et  al.  588. 
Of  contracts  by  married  women.    See  MARRIED  WOMEN,  3,  4. 

CONVEYANCES. 

Omission  of  words  of  inheritance. 

1.  What  estate  passes.  Prior  to  the  act  of  July  21,  1837,  a  conveyance 
of  land  simply  to  the  grantee  by  name,  without  the  word  "heirs,"  would 
pass  only  a  life  estate.     Edwardsville  Railroad  Co.  v.  Sawyer,  377. 

Land  reserved  without  description. 

2.  Where  a  whole  tract  of  land  is  conveyed  by  its  numbers,  excepting 
and  reserving  twenty  acres,  without  describing  such  twenty  acres,  the 
reservation  will  be  good,  and  the  owner  thereof  will  become  a  tenant  in 
common  with  the  owner  of  the  balance  of  the  tract  in  the  proportion  the 
twenty  acres  bear  to  the  number  of  acres  in  the  whole.  Gill  v.  Grand 
Tower  Mining,  Manufacturing  and  Trans.  Co.  et  al.  249. 

CORPORATIONS. 
Stockholders. 

1.  Of  their  liability  for  debts  of  corporation — and  the  proofs  required. 
See  STOCKHOLDERS,  1. 

Purchaser  from  corporation. 

2.  Whether  chargeable  with  notice  of  the  by-laws  of  the  corporation.  See 
PURCHASERS,  6,  7. 

3.  How  far  irregularities  in  the  making  of  the  deed  will  affect  the  equitable 
rights  of  the  grantee.     Same  title,  8. 

Municipal  corporations. 

4.  Derive  all  their  powers  from  grant.  A  municipal  corporation  can 
only  exercise  the  powers  conferred  by  the  charter  of  its  organization,  and 
such  powers  must  be  by  express  grant  or  such  as  follow  by  reasonable 
implication  as  necessary  to  perform  duties  imposed  or  privileges  con- 
ferred when  the  means  of  their  accomplishment  are  not  specified.  Gad- 
dis  v.  Richland  county,  119. 

5.  Of  the  mode  of  exercising  powers.  The  legislature,  in  conferring 
powers  upon  municipal  corporations,  may  impose  such  terms  and  condi- 
tions as  it  chooses,  and  if  a  particular  mode  is  prescribed  in  which  a 
power  shall  be  exercised,  the  municipality  can  not  adopt  a  different  one, 
or  if  the  power  is  conferred  on  one  set  of  officials  or  individuals,  it  can 
not  act  through  or  by  a  different  set  of  officials  or  persons.     Ibid.  119. 

6.  Municipal  indebtedness  can  be  incurred  only  under  a  grant  of  power — 

and  herein  of  the  power  of  the  legislature  to  create  such  indebtedness  without 

the  consent  of  the  corporate  authorities.     See   MUNICIPAL    INDEBTED 

NESS,  1,  2. 

41—92  III. 
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7.  As  to  the  power  of  cities,  etc.,  under  special  charters  to  control  or  pro- 
hibit the  sale  of  intoxicating  liquor.    See  INTOXICATING  LIQUORS,  1  to  5. 

8.  Use  of  streets  for  railroad  purposes — power  of  municipal  corporation 
to  grant  the  right,  and  of  the  mode  of  doing  so.     See  HIGHWAYS,  4,  5,  6. 

9.  Control  of  the  streets  of  a  city — of  the  extent  thereof  in  municipal  cor- 
poration.    Same  title,  7. 

10.  Police  regulations  in  respect  to  construction  and  use  of  railways  in  streets 
— power  of  municipal  authorities.     Same  title,  8. 

11.  Cities  and  towns  adopting  special  or  local  laws  since  the  constitution  of 
1870— caw  not  be  done.     See  CONSTITUTIONAL  LAW,  4. 

12.  Metropolitan  Police  act  for  the  city  of  East  St.  Louis — unconstitutional. 
See  METROPOLITAN  POLICE  ACT,  1,  2. 

13.  Remedy  in  chancery,  in  case  of  abuse  of  municipal  powers.  See 
CHANCERY,  12. 

14.  Subject  to  Statute  of  Limitations.     See  LIMITATIONS,  10. 

COSTS. 

In  chancery. 

1.  In  chancery  it  is  discretionary  with  the  court  as  to  who  shall  pay  the 
costs,  and  a  party  uniting  as  complainant  and  being  willing  to  execute  a 
contract  as  really  made,  and  as  insisted  by  his  co-complainants,  is  prop- 
erly exempted  from  the  payment  of  costs.     Sapp  et  al.  v.  Phelps  et  al.  588. 

In  suit  respecting  school  fund. 

2.  In  an  action  by  a  township  treasurer  upon  the  official  bond  of  a 
collector  of  taxes  to  recover  taxes  alleged  to  have  been  collected  for  school 
purposes,  even  though  there  be  no  recovery  by  the  plaintiff,  it  is  error  to 
render  a  judgment  against  him  for  costs,  and  to  award  execution  against 
him  therefor,  as  that  is  prohibited  by  sec.  78,  ch.  122,  Rev.  Stat.  1874. 
People,  use,  etc.  v.   Wiltshire,  260. 

In  the  Supreme  Court. 

3.  Where  the  only  error  in  the  record  is  obviated  or  cured  by  a  remittitur 
of  a  part  of  the  judgment  in  this  court,  the  judgment  will  be  affirmed, 
and  all  the  costs  accruing  in  this  court  to  the  date  of  entering  the  remit- 
titur will  be  taxed  to  the  appellee.     Bristow  et  al.  v.  Catlett  et  al.  17. 

Bond  for  costs. 

4.  Time  to  object — whether  waived  by  delay.     See  PRACTICE,  5. 

COUNTY  CLERK. 

Issuing  warrants  on  county  treasurer. 

1.  Authority  of  the  clerk.  The  county  clerk  is  but  a  ministerial  officer, 
and  in  the  matter  of  issuing  warrants  upon  the  county  treasurer  can  only 
perform  such  acts  as  may  be  required  of  him  by  the  county  board.     He 
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can  issue  a  warrant  for  such  accounts  or  claims  as  have  been  acted  upon 
by  the  board  and  allowed,  and  none  others.  Without  the  sanction  of 
the  board  he  has  no  authority  to  issue  a  warrant  upon  the  treasury,  nor 
has  the  treasurer  any  lawful  authority  to  countersign  and  pay  the  same. 
People  ex  rel.  Harms  v.  Klokke  et  al.  134. 

2.  The  county  clerk  has  no  authority  to  issue  a  warrant  upon  the 
treasurer  of  his  county  under  an  order  of  the  county  board  after  such 
order  has  been  rescinded,  no  matter  whether  the  order  has  been  rightfully 
or  wrongfully  rescinded.  He  is  not  to  determine  whether  the  order  is 
rightfully  rescinded,  and  he  can  not  be  compelled  to  issue,  in  such  case, 
by  mandamus.     Ibid.  134. 

COUNTY  COLLECTOR. 
Op  his  commissions. 

For  collecting  school  taxes.     See  FEES  AND  SALARIES,  1. 

COUNTY  TREASURER. 
Drawing  warrants  on  the  treasurer. 

Authority  of  county  clerk.     See  COUNTY  CLERK,  1,  2. 

COVENANTS  FOR  TITLE. 

AS  TO  LAND  RESERVED  IN  DEED. 

1.  Where  a  party  conveys  a  tract  of  land  by  warranty  deed,  excepting 
twenty  acres,  such  twenty  not  being  described,  the  covenant  of  warranty 
will  not  extend  to  and  embrace  the  twenty  acres  so  reserved,  and  if  the 
grantor  afterwards  acquires  the  title  thereto,  he  will  not  be  estopped 
from  asserting  the  same,  and  he  may  have  the  same  set  apart  to  him  on 
petition  for  partition.  Gill  v.  Grand  Tower  Mining,  Manufac.  and  Trans. 
Co.  et  al.  249. 

CRIMINAL  LAW. 

Indictment. 

1.  Sufficiency — generally.  A  count  in  an  indictment  which  substantially 
follows  the  language  of  the  statute  creating  the  offence  charged,  is  suffi- 
ciently certain.     Fuller  v.  The  People.  182. 

2.  For  having  possession  of  obscene  picture.  A  count  in  an  indictment 
charging  that  the  defendant,  on,  etc.,  unlawfully  did  have  in  his  posses- 
sion a  certain  obscene  and  indecent  drawing,  is  sufficiently  certain,  and 
good,  without  describing  in  what  the  obscenity  consists.  So  in  respect  to 
an  indecent  picture.     Ibid.  182. 

3.  For  libel.  An  indictment  for  libel  is  substantially  good  which 
charges  that  the  defendant,  on,  etc.,  unlawfully  and  maliciously  contriving 
and  intending  to  villify  and  defame  A,  B  and  C,  and  to  bring  them  into 
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public  scandal  and  disgrace,  etc.,  unlawfully  and  maliciously  did  com- 
pose, print  and  publish,  and  cause  and  procure  to  be  composed,  printed 
and  published  in  a  newspaper  printed  and  published  at,  etc.,  called,  etc., 
a  certain  false,  scandalous,  malicious  and  defamatory  libel  of  and  con- 
cerning the  said  A,  B  and  C,  and  of  and  concerning  each  of  them,  con- 
taining therein,  among  other  things,  the  false,  malicious,  defamatory 
and  libelous  words  and  matters  following,  that  is  to  say:  "Now,  my 
worthies,  A,  B  and  C,  a  beautiful  trio  you  are, — three  as  mild-a-mannered 
and  smooth  tongued  scoundrels  as  ever  scuttled  ship  or  cut  a  throat,"  concluding 
in  the  usual  form.      Crowe  v.  The  People,  231. 

4.  For  perjury — of  its  requisites.  It  is  not  necessary,  in  an  indictment 
for  perjury,  to  set  forth  so  much  of  the  proceedings  of  the  former  trial  as 
will  show  the  materiality  of  the  question  on  which  the  perjury  is 
assigned, — it  will  be  sufficient  to  allege  generally  that  the  particular 
question  became  a  material  question.     Kimmel  v.  The  People,  457. 

5.  So,  where  the  perjury  was  assigned  upon  a  statement  made  by  the 
accused  in  his  testimony  before  a  grand  jury,  upon  the  investigation  of  a 
charge  of  embezzlement  against  a  banker,  that  he  had  deposited  with  the 
banker  a  package  containing  a  certain  specified  sum  in  county  orders,  in 
the  name  of  his  wife,  upon  objection  that  the  indictment  failed  to  show 
that  the  banker  sustained  any  fiduciary  relation  to  the  witness,  it  was 
held  that  it  was  enough  that  the  indictment  alleged  that  the  question 
upon  which  the  perjury  was  assigned  was  a  material  question  in  the  in- 
vestigation of  the  charge  of  embezzlement,  without  setting  out  minutely 
the  transaction  in  respect  to  the  alleged  deposit.     Ibid.  457. 

6.  The  testimony  of  the  accused  before  the  grand  jury,  in  respect  to 
which  the  perjury  was  assigned,  was  to  the  effect  that  he  had  deposited 
with  the  banker  a  package  containing  $525.71  in  county  orders,  and  that 
while  the  package  was  in  the  banker's  custody  it  was  opened  and  a  cer- 
tain amount  of  the.  county  orders  abstracted,  and  retained  when  the 
package  was  returned.  In  view  of  this  testimony  it  was  important  to 
state  in  the  indictment  against  the  witness  for  perjury  the  precise  amount 
contained  in  the  package,  and  the  indictment  was  not  bad  because  it  did 
so  state.     Ibid.  457. 

7.  It  was  not  necessary  to  give  a  description  of  the  county  orders 
alleged  to  have  been  deposited,  in  the  indictment  for  perjury.     Ibid.  457. 

8.  For  selling  liquor  to  one  in  the  habit  of  getting  intoxicated.  An  indict- 
ment for  selling  intoxicating  liquor  to  one  who  was  in  the  habit  of  getting 
intoxicated,  should  allege,  by  proper  averments,  that  the  person  to  whom 
the  liquor  was  sold  was  then,  at  the  time  of  the  sale,  in  the  habit  of  get- 
ting intoxicated.  It  is  not  enough  to  aver,  generally,  that  the  sale  was 
made  to  a  person  "  who  was  in  the  habit  of  getting  intoxicated."  Wiede- 
mann v.  The  People,  314. 
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Indorsement  of  offence  on  indictment. 

9.  If  different  from  that  alleged — does  not  vitiate.  Where  i)ti  indictment 
for  selling  and  giving  away  intoxicating  liquors  to  a  person  in  the  habit  of 
getting  intoxicated,  and  each  count  thereof,  states  the  offence  in  the  lan- 
guage of  the  statute,  it  will  not  be  vitiated  because  the  offence  indorsed 
on  the  back  of  the  indictment  is  not  in  the  precise  language  of  the  statute. 
Humpeler  v.  The  People,  400. 

Indorsing  witnesses  on  indictment. 

10.  The  prosecution  is  not  confined  to  the  list  of  witnesses  indorsed 
on  the  indictment,  but  the  court,  in  the  exercise  of  a  sound  discretion, 
and  having  a  strict  regard  to  the  rights  of  the  public  and  the  prisoner, 
may  permit  such  other  witnesses  to  be  examined  as  the  justice  of  the 
case  may  seem  to  require.     Logg  et  al.  v.  The  People,  598. 

11.  Where  a  witness'  name  as  indorsed  on  the  indictment  was  James 
S.  Hollett,  instead  of  John,  the  true  name,  and  when  called,  and  objection 
being  made  to  his  testifying,  he  was  withdrawn,  and  the  State's  attorney 
gave  notice  that  he  would  call  him  afterwards,  and  after  the  examination 
of  five  other  witnesses  again  called  him,  it  not  appearing  that  any  other 
person  of  the  name  of  Hollett  was  present  at  the  time  and  place  when  and 
where  the  transaction  occurred  which  was  the  subject  of  consideration  on 
the  trial,  it  was  held  no  error  to  permit  the  witness  to  testify,  and  that  if 
the  defendants  were  taken  by  surprise  it  devolved  upon  them  to  show  it. 
Ibid.  598. 

Riot. 

12.  What  constitutes  a  riot.  If  two  persons,  while  endeavoring  to  sep- 
arate two  other  persons  and  prevent  their  quarreling  and  fighting,  are 
struck,  the  one  by  one  of  the  combatants  and  the  other  by  another  of  the 
combatants,  they  both  acting  together,  this  is  prima  facie  a  riot  on  the 
part  of  the  persons  so  striking,  and  if  there  are  circumstances  of  defence  it 
devolves  upon  them  to  show  what  they  are.  Logg  et  al.  v.  The  People,  598. 

Selling  and  giving  away  liquor. 

13.  Separate  offences — variance.  As  the  sale,  and  the  giving  away,  of 
intoxicating  liquor  to  persons  in  the  habit  of  getting  intoxicated,  are  dis- 
tinct and  separate  offences,  proof  of  the  one  will  not  sustain  a  count  in 
an  indictment  for  the  other.     Humpeler  v.  The  People,  400. 

Sale  of  liquor  to  prohibited  persons. 

14.  As,  to  one  in  the  habit  of  getting  intoxicated.  The  statute  makes  it  a 
crime  to  sell  intoxicating  liquor  to  a  person  in  the  habit  of  getting  intox- 
icated, whether  the  vendor  has  or  has  not  knowledge  of  the  habits  of  the 
person  to  whom  the  sale  is  made.  Therefore,  proof  that  the  vendor  did 
not  know  that  the  person  to  whom  he  sold  the  liquor  was  in  the  habit  of 
getting  intoxicated,  will  constitute  no   defence.     Ibid.  400. 
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Confessions. 

15.  Whether  enough  to  convict.  The  confessions  of  a  party  to  an  indi- 
vidual merely,  uncorroborated  by  circumstances,  and  without  proof  aliunde 
that  a  crime  has  been  committed,  will  not  justify  a  conviction.  May  v. 
The  People,  343. 

16.  It  has  been  said,  in  the  United  States,  the  prisoner's  confession, 
when  the  corpus  delicti  is  not  otherwise  proved,  has  been  held  insufficient 
for  his  conviction.     Ibid.  343. 

17.  And  herein,  of  the  sufficiency  of  the  proof .  In  this  case  the  priso- 
ner was  indicted  for  the  larceny  of  a  horse.  The  confession  of  the 
prisoner  was  relied  upon.  The  most  to  be  derived  from  that  was  that  he 
took  the  horse  and  traded  it  off,  and  upon  going  to  the  person  to  whom  he 
said  he  had  traded  the  horse,  it  was  found  in  that  person's  possession. 
One  witness  testified  that  the  owner  had  the  horse  in  his  possession  before 
the  time  he  was  said  to  have  been  taken.  The  witness  saw  the  horse  put 
in  a  stable  the  evening  before  the  time  in  question — heard  about  the 
horse  being  taken  next  morning.  Another  witness  testified  that  he  saw 
the  horse  in  the  owner's  possession  not  long  before  the  time  "he  was  said 
to  have  been  stolen:  "  Held,  the  proof  did  not  sufficiently  show  that  a 
larceny  had  been  committed,  to  justify  a  conviction.     Ibid.  343. 

Criminal  Code  of  1874. 

18.  Of  its  title— constitutionality.     See  STATUTES,  3. 
Of  the  act  in  respect  to  obscene  pictures. 

19.  Of  its  title— constitutionality.     See  STATUTES,  2. 

Amendment  of  record. 

20.  At  subsequent  term — so  a*  to  show  return  of  indictment  in  open  court 
at  proper  term.     See  AMENDMENTS,  5. 

Grand  jury. 

21.  Changing  venire  by  the  sheriff  by  substitution  of  names — of  its  effect, 
and  the  remedy.     See  "JURY,  3,  4, 

CROSS-ERRORS. 
In  chancery. 

Whether  necessary.     See  CHANCERY,  23. 

DAYS  OF  GRACE.     See  BILLS  OF  EXCHANGE,  1. 

DEATH  OF  JUDGMENT  DEBTOR. 

Mode  of  proceeding.     See  JUDGMENTS  AND  EXECUTIONS,  4,  5,  6. 

DECREE. 

As  AGAINST  ONE  NOT  A  PARTY. 

1.     One  who  is  not  a  party  to  a  bill  in  chancery  can  not  be  required  to 
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execute  the  decree,  nor  can  he  be  proceeded  against  for  contempt  in  refusing 
to  obey  its  direction.     Hales  et  al.  v.  Holland,  494. 

DEFAULT. 

Assessment  op  damages. 

In  action  on  policy  of  insurance — proof  of  value  of  property.  See  INSU- 
RANCE, 14. 

DEMAND. 
In  trover. 

Whether  demand  necessary.     See  TROVER,  1. 

DEMURRER  TO  EVIDENCE. 

Of  its  proper  office. 

1.  The  office  of  a  demurrer  to  evidence  is  to  withdraw  a  case  on  trial 
from  the  jury  and  present  to  the  court  in  a  formal  manner  such  facts  as 
were  actually  proved,  and  such  other  facts  as  the  evidence  before  the  jury 
tended  to  prove,  for  the  purpose  of  obtaining  the  judgment  of  the  court  as 
to  their  legal  sufficiency  to  establish  the  plaintiff's  charge  or  claim  as 
against  the  defendant.      Crowe  v.  The  People,  231. 

What  it  must  contain  and  admit. 

2.  When  the  facts  are  controverted,  if  the  defendant  seeks  to  withdraw 
the  case  from  the  jury  by  a  demurrer  to  the  evidence,  he  must  admit  not 
only  the  established  facts,  but  also  all  such  facts  as  the  evidence  tends 
or  conduces  to  establish.  When  properly  framed  the  court  has  nothing  to 
do  with  the  facts,  but  only  to  apply  the  law.     Ibid.  231. 

3.  If  in  a  civil  case  the  plaintiff  is  compelled  to  join  in  a  demurrer  to 
the  evidence  which  does  not  contain  an  admission  of  all  facts  which  the 
evidence  or  circumstances  tend  to  prove,  it  will  be  error,  and  he  should 
except  to  the  ruling  of  the  court,  and  preserve  the  exception,  together  with 
the  evidence,  in  a  bill  of  exceptions.     Ibid.  231. 

4.  But  if  the  plaintiff  in  such  a  case  takes  issue  thereon,  and  refers 
the  facts  as  well  as  the  law  to  the  decision  of  the  court,  the  court  may  or 
may  not  pass  upon  the  whole  case,  depending  upon  the  particular  circum- 
stances of  each  case.  If  the  merits  of  the  controversy  are  substantially 
presented  by  the  demurrer,  the  court  may  properly  decide  the  case,  in- 
cluding questions  of  fact  as  well  as  law,  but  if  it  is  so  inartificially  drawn 
and  the  facts  or  evidence  are  so  improperly  stated  as  to  leave  the  rights 
of  the  parties  doubtful,  then  the  court  should  not  pass  upon  the  merits  of 
the  case,  and  to  do  so  would  be  error.     Ibid.  231. 

5.  A  demurrer  to  evidence  should  state  facts  and  not  the  evidence 
which  tends  to  prove  those  facts,  and  where  the  evidence  is  oral  and 
merely  tends  to  prove  or  disprove  some  important  fact,  or  facts  in  issue, 
the  demurrer  should  not  set  out  the  evidence,  but  the  fact  or  facts  it  tends 
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to  establish,  and    if  it  does  not  it  is  informal  and  insufficient,  and  the 
plaintiff  is  not  bound  to  join  in  such  demurrer.     Crowe  v.  The  People,  231. 

6.  Where  a  demurrer  to  the  evidence  in  a  criminal  case,  in  which  there 
was  a  joinder,  failed  to  set  out  the  facts  themselves  and  the  evidence  of 
such  facts,  and  show  affirmatively  that  the  most  important  evidence  before 
the  jury  and  which  was  indispensable  to  a  conviction  was  omitted  in  the 
statement,  it  was  held  that  the  court  erred  in  passing  upon  the  case. 
Ibid.  231. 

DESCENTS. 
Effect  of  naked  power  of  sale  in  will. 

When  the  power  not  executed,  the  lands  go  to  the  heirs.     See  WILLS,  1. 

DESCRIPTION. 

Of  land  in  petition  for  partition. 

Sufficiency  of  description.     See  PARTITION,  1. 

As  TO  LAND  RESERVED  IN  DEED. 

Of  a  certain  quantity  of  land  without  description.     See  CONVEYANCES,  2. 

DISCRETION. 

Costs  in  chancery. 

How  far  discretionary.     See  COSTS,  1. 

DONATION. 

By  municipal  corporation. 

In  aid  of  a  railroad.  See  MUNICIPAL  SUBSCRIPTIONS  AND  BONDS, 
4,9. 

DRAM-SHOP  ACT.     See  INTOXICATING  LIQUORS,  1. 

EAST  ST.  LOUIS,  CITY  OF. 

Metropolitan  Police  act. 

Unconstitutional.     See  METROPOLITAN  POLICE  ACT,  1,  2. 

EJECTMENT. 

Whether  the  action  will  lie. 

1.  In  favor  of  an  individual  as  against  a  railroad  company  occupying  public 
highway.     See  HIGHWAYS,  9. 

Affidavit  of  common  source  of  title. 

2.  Whether  sufficient.  The  plaintiff  in  an  action  of  ejectment,  in  an 
affidavit  of  common  source  of  title,  stated  that  "the  said  defendant 
claims  title  to  the  said  premises  in  question  in  this  suit  from  William 
Parrott,  and  that  plaintiff  claims  title  to  the  said  premises  from  said 
William  Parrott  and  John  Parrott,  brothers  of  the  said  plaintiff,  the  two 
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titles  being  from  a  common  source."     This  was  held   to  be  sufficient,  as 
showing  that  both  parties  did  claim  title  from  a  common  source,  namely, 
from  William  Parrott.      Cairo  and  St.  Louis  Railroad  Co.  v.  Parroit,  194. 
Pleading  and  evidence. 

3.  Defence  under  the  general  issue — when  special  plea  required.  Under  the 
plea  of  not  guilty,  in  ejectment,  the  possession  of  the  premises  as  they 
are  described  and  defined  in  the  declaration  is,  under  the  statute,  admit- 
ted, and  under  the  issue  upon  that  plea  it  is  only  necessary  for  the 
plaintiff  to  prove  title  in  himself  at  the  time  of  the  commencement  of  the 
suit,  of  the  premises  described  in  the  declaration.  To  enable  the  defend- 
ant to  raise  the  question  as  to  the  fact  of  his  possession  of  all  or  any  part 
of  the  premises,  he  must  put  that  fact  in  issue  by  special  plea.  Edwards- 
mile  Railroad  Co.  v.  Sawyer,  377. 

4.  While  it  is  the  general  rule  that  statutes  of  limitation  can  be  relied 
upon  only  by  special  plea,  that  rule  does  not  apply  to  the  action  of  eject- 
ment in  this  State.  Under  our  statute  the  defendant  in  ejectment  may 
set  up  the  Limitation  act  of  1839  and  rely  upon  color  of  title,  and  other 
requirements  of  the  statute,  under  the  general  issue.  Stubblefield  v.  Bor- 
ders, 279. 

Defence — as  to  title. 

5.  A  defendant  in  an  ejectment  may  show,  by  way  of  defence,  title  in 
himself  or  an  outstanding  title  in  a  third  party.     Asher  v.  Mitchell,  480. 

ELECTIONS. 

As    TO    THE    PROPER    OFFICERS. 

1.  And  the  necessity  thereof.  An  election  is  not  void  although  held  by 
persons  who  are  not  officers  de  jure,  if  they  are  officers  de  facto,  and  act 
in  good  faith  under  color  of  authority.  Where  an  election  is  required  by 
law  to  be  held  and  conducted  the  same  as  in  general  elections,  which  law 
requires  three  judges  of  election  and  two  clerks,  and  the  election  is  held 
by  one  acting  in  the  capacity  of  moderator  of  a  town  meeting,  with  but 
one  clerk,  it  will  be  absolutely  void,  and  can  not  form  the  basis  upon 
which  any  rights  can  be  created  or  enforced.  Lippincott  et  al.  v.  Town  of 
Pana  et  al.  24. 

Municipal  subscriptions  and  bonds. 

2.  Of  elections  in  respect  thereto.  See  MUNICIPAL  SUBSCRIPTIONS 
AND  BONDS,  8  to  17. 

EMINENT  DOMAIN. 

Assessment  of  damages. 

1.  As  against  several  tracts  of  land  and  several  owners.  Where  the  peti- 
tion in  a  proceeding  for  the  condemnation  of  lapd  for  a  right  of  way  for 
a  railroad  embraces  several  tracts  of  land,  and  avers  that  those  several 
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tracts  are  owned  by  several  persons  named,  in  the  absence  of  anything 
to  the  contrary  in  the  record  it  will  be  presumed  the  several  persons 
named  held  as  tenants  in  common, — so  that  in  such  case  it  would  not  be 
necessary  for  the  jury  to  make  a  separate  assessment  upon  each  tract,  so 
as  to  show  the  proportion  of  the  judgment  belonging  to  each  of  the  owners. 
Gray  villa  and  Mattoon  Railroad  Co.  v.  Christy  et  al.  337. 

2.  But  where  several  tracts  of  land  belonging  to  different  owners 
separately  are  embraced  in  one  petition,  doubtless  it  would  be  the  duty 
of  the  jury  to  make  a  separate  assessment  for  each  tract.     Ibid.  337. 

ESTOPPEL. 

Execution  of  official  bond. 

1.  Where  a  bond  is  given  by  a  collector  to  the  sheriff  in  a  county  not 
under  township  organization,  the  obligors  on  such  bond  are  estopped  by 
the  execution  thereof  from  denying  the  official  capacity  of  the  sheriff,  the 
power  to  appoint  the  deputy  collector,  and  the  rightfulness  of  the  appoint- 
ment.    Meyer  et  al.  v.   Wiltshire,  395. 

To  DENY  that  a  partnership  exists. 

2.  In  respect  to  an  arrangement  between  connecting  lines  of  railroad  to 
carry  freight  at  through  freight.     See  PARTNERSHIP,  3. 

After-acquired  title. 

3.  As  to  land  reserved  in  deed — grantor  not  estopped  to  assert  after-acquired 
title.     See  GRANTOR  AND  GRANTEE,  1. 

EVIDENCE. 
By  whom  to  be  introduced. 

1.  The  defendant  must  sustain  his  plea  of  set-off,  when  interposed,  by 
a  preponderance  of  the  evidence  before  he  can  recover  under  it.  In  doing 
this  the  defendant  is  not  limited  to  the  proofs  introduced  by  him,  but 
takes  the  benefit  of  evidence  in  his  favor  introduced  by  the  plaintiff. 
Laird  v.  Warren,  204. 

Parol  evidence. 

2.  To  vary  written  contract.  An  oral  agreement,  made  at  the  time  of 
the  execution  of  a  promissory  note,  that  the  same  might  be  paid  by  a 
transfer  of  a  certain  patent  right  for  the  State  of  Iowa,  can  not  be  pleaded 
to  vary  the  terms  of  the  note.     Bristow  et  al.  v.  Catlett  et  al.  17. 

3.  Parties  can  not  introduce  verbal  testimony  to  contradict,  change  or 
vary  written  contracts,  at  law.  This  can  only  be  received  to  show  a 
mistake,  on  bill  in  equity  to  reform  the  written  contract.  Andrus  et  al.  v. 
Mann,  40. 

4.  Where  the  instrument  is  partly  a  receipt  and  partly  a  contract.  It  is 
the  settled  doctrine  of  this  court,  where  an  instrument  is  partly  a  receipt 
and  partly  a  contract,  that  the  part  constituting  the  agreement  of  the 
parties  can  not  be  contradicted  or  varied  by  parol  testimony.     Ibid.  40. 
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5.  To  prove  title.  Parol  evidence  is  not  admissible  to  prove  that  the 
title  to  land  was  not  in  a  certain  party.     Mix  et  al.  v.  The  People,  549. 

6.  To  change  the  legal  effect  of  an  indorsement  in  blank  on  commercial 
paper.     See  INDORSEMENT,  1. 

Admissions. 

7.  What  can  be  availed  of  as  such.  Where  a  defendant  offers  in  the 
court  below  to  prove  certain  facts,  which  facts  would  have  destroyed  his 
defence,  and  the  offered  evidence  is  excluded  upon  the  objection  of  the 
plaintiff,  the  latter  can  not,  in  this  court,  avail  himself  of  such  offered  evi- 
dence as  an  admission.     Asher  v.  Mitchell,  480. 

8.  Bg  recitals  in  bond.  Where  an  appeal  bond  on  an  appeal  from  a 
judgment  for  taxes  recites  that  judgment  had  been  rendered  against  a 
list  of  lands  set  out,  for  the  sums  set  after  each  tract,  this  will  amount 
to  an  admission  of  the  rendition  of  the  judgment  appealed  from,  and  that 
the  sum  set  after  each  tract  is  the  true  amount,  and  the  production  of  such 
bond  is  sufficient  evidence  of  such  judgment.     Mix  et  al.  v.  The  People,  549. 

Declarations  of  directors  of  corporation. 

9.  It  is  not  competent  to  show  by  the  parol  declarations  of  the  indi- 
vidual directors  of  a  corporation  for  what  specific  purpose  a  fund  reserved 
in  a  contract  made  by  the  corporation  was  to  be  used.  Such  fund  can  be 
appropriated  by  the  board  of  directors  only.  Gragville  and  Mattoon  Rail- 
road Co.  v.  Burns,  302. 

Declarations  made  by  servant. 

10.  Whether  admissible  against  the  master.  Where  a  railway  company 
directed  its  servants  to  set  fire  to  the  dry  grass,  weeds,  and  other  combus- 
tible material  which  had  accumulated  on  the  right  of  way,  and  in  the 
carrying  out  of  such  orders  the  fire  spread  to  the  premises  of  an  adjacent 
owner  and  destroyed  his  property,  it  was  held,  in  a  suit  to  recover  for 
the  damage  thus  occasioned,  that  any  statements  made  by  the  company's 
servants  while  engaged  in  the  performance  of  the  act,  concerning  the 
same,  were  admissible  in  evidence  against  the  company,  as  a  part  of  the 
res  gestce.      Ohio  and  Mississippi  Railway  Co.  v.  Porter,  437. 

11.  So,  in  such  a  suit  it  was  held  proper  to  ask  a  witness  what  any 
of  the  men  in  the  employment  of  and  then  at  work  for  defendant,  said  to 
him; — the  question  eliciting  this  answer:  "He  said,  '  we  set  the  fire  out 
to  burn  the  grass  on  the  right  of  way,  and  it  got  away  from  us.'  He  was 
putting  out  the  fire.  Knew  he  was  employed  and  worked  on  railroad." 
Ibid.  437. 

TO  SHOW  NOTICE  OF  DEFECTIVE  SIDEWALK. 

12.  In  ah  action  against  a  city  to  recover  for  a  personal  injury  from 
a  defective  sidewalk,  a  resolution  of  the  common  council,  adopted  before 
the  accident,  instructing  the   street  commissioners   to  notify   parties  to 
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repair  the  sidewalk  on  the  street  where  the  injury  occurred,  is  properly 
admitted  against  the  city,  as  tending  in  some  degree  to  show  that  the 
city  authorities  knew  before  the  happening  of  the  injury  that  the  sidewalk 
at  the  point  in  question  needed  repairs.  City  of  Aurora  v.  Pennington^ 
564. 

Proof  of  prior  acts  with  others. 

13.  As  tending  to  explain  the  particular  transaction.  In  a  suit  by  a 
bank  as  indorsee  of  a  draft,  against  the  indorser,  who  was  the  payee, 
where  the  proof  admitted  showed  an  arrangement  between  the  plaintiff 
and  the  person  upon  whom  the  bill  was  drawn  to  cash  drafts  drawn  upon 
the  latter  by  the  drawer  of  the  one  in  suit,  it  was  held  no  error  in  refus- 
ing proof  that  the  plaintiff  had  cashed  other  drafts  drawn  by  the  same 
drawer,  for  the  reason  such  arrangement  had  already  been  shown,  and 
also  because  there  was  no  evidence  bringing  home  to  the  indorser  any 
knowledge  of  such  prior  acts  of  the  plaintiff.     Skelton  v.  Dustin,  49. 

To  prove  indebtedness  of  garnishee. 

14.  Justice's  transcript.  On  the  trial  of  an  appeal  from  a  justice  of  the 
peace  in  a  proceeding  against  a  garnishee,  the  transcript  of  the  proceed- 
ings before  the  justice  is  not  competent  evidence  to  show  an  indebtedness 
from  the   garnishee.      Cairo  and  St.  Louis  Railroad   Co.  v.  Killenberg,  142. 

Proof  of  a  judgment. 

15.  The  recitals  of  the  certificate  of  purchase  in  a  sheriff's  deed  are  not 
competent  evidence  to  establish  the  existence  and  contents  of  the  judg- 
ment under  which  the  sale  was  made.      Carbine  v.  Morris,  555. 

As  TO  GOOD  FAITH  OF  INDEMNITY  TO  SURETY. 

16.  As  against  other  creditors  of  the  principal.  Upon  the  trial  of  the  right 
of  property  between  a  surety  to  whom  his  principal  had  executed  a  mort- 
gage upon  real  and  personal  property  for  his  indemnity,  and  a  creditor 
of  the  principal  who  had  levied  an  execution  upon  the  personal  property 
embraced  in  the  mortgage,  the  material  question  involved  is,  the  good 
faith  of  such  surety  in  receiving  the  indemnity,  and  for  the  elucidation 
of  that  question  it  is  competent  for  the  surety  to  prove  the  amount  of 
prior  incumbrances  upon  the  real  estate  embraced  in  his  mortgage,  and 
this  notwithstanding  the  real  estate  is  not  immediately  involved  in  the 
proceeding,  as  it  is  the  actual  value  of  the  indemnity,  as  a  whole,  which 
is  to  be  considered,  as  compared  with  the  extent  of  the  liability  of  the 
surety.      Welsch  et  al.  v.  Werschem,  115. 

Weight  of  evidence. 

17.  And  credibility  of  witnesses — in  what  manner  determined.  In  deter- 
mining the  weight  to  be  given  to  testimony,  the  number  of  witnesses 
being  greater  upon  the  one  side  or  the  other,  while  it  is  a  consideration 
always  to  be  looked  to,  yet  that  of  itself  is  by  no  means  to  be  regarded  as 
a  controlling  one.     There  are  many  other  equally  important  tests  of  truth, 
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EVIDENCE.     Weight  of  evidence.     Continued. 

— chief  of  which  is  that  of  a  cross-examination  in  the  presence  of  the 
court  and  jury.  The  witness'  manner,  demeanor  and  bearing  upon  the 
stand, — his  replies,  whether  frank  and  open,  or  reluctant  and  evasi.ve, — 
his  manner  of  expressing  himself,  whether  moderate,  dignified  and 
respectful,  on  the  one  hand,  or  extravagant,  impertinent  and  reckless,  on 
the  other;  the  intelligence  of  the  witness,  and  means  of  information  in 
respect  to  the  matters  of  which  he  speaks, — his  relation  to  the  parties  to 
the  suit, — his  interest  in  the  result, — all  these  are  of  vital  importance  in 
determining  the  credit  to  be  given  to  the  witness.  But  these  can  not  all 
be  presented  in  a  record  and  be  transmitted  to  another  court  to  enable  it 
to  review  the  testimony  by  the  same  lights, — hence  the  rule  that  this 
court  will  not  reverse  upon  the  evidence  merely  because  it  may  appear  to 
us  that  the  preponderance  may  be  against  the  verdict.  Illinois  and  Si. 
Louis  Railroad  and  Coal  Co.  v.  Ogle,  353. 

Attacking  erroneous  judgment  collaterally. 

18.  Where  there  is  no  want  of  jurisdiction,  an  erroneous  judgment  is 
just  as  binding  on  the  parties  to  it,  until  reversed,  as  a  judgment  entirely 
free  from  error.     Graceland  Cemetery  Co.  v.  The  People  ex  rel.  McCrea,  619. 

Burden  of  proof. 

19.  As  to  sale  of  liquor  for  a  lawful  purpose.  Where  a  city,  in  pursu- 
ance of  a  power  in  its  charter,  adopts  an  ordinance  prohibiting  the  sale 
of  any  intoxicating  liquors  within  its  limits,  if  sales  are  made  of  such 
liquors  in  the  city  for  a  lawful  purpose,  the  burden  is  upon  the  seller  to 
prove  such  fact.      Gunarssohn  v.  City  of  Sterling,  569. 

20.  To  show  indebtedness  of  garnishee  under  a  denial  in  his  answer.  See 
GARNISHMENT,  1. 

Proof  of  consideration. 

21.  On  bill  to  correct  mistake  in  a  deed — as  against  a  subsequent  purchaser. 
See  CHANCERY,  16. 

TO  PROVE  TITLE  UNDER  SHERIFF'S  DEED. 

22.  There  must  be  proof  of  a  judgment.     See  SHERIFF'S  DEED,  1. 
Of  a  decree  as  evidence. 

23.  Only  against  parties.     See  STOCKHOLDERS,  2. 
Order  of  introducing  evidence.     See  PRACTICE,  6. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions. 

1.  When  necessary.  This  court  will  not  consider  the  propriety  of  re- 
fusing instructions  where  those  given  for  the  party  are  not  preserved  in 
the  record.     Humpeler  v.  The  People,  400;   Logg  et  al.  v.  The  People,  598. 

EXECUTIONS.  See  JUDGMENTS  AND  EXECUTIONS. 
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FEES  AND  SALARIES. 
County  collector. 

1.  Of  his  commissions  on  school  taxes — construction  of  the  statute.  A 
county  collector  is  entitled  to  a  commission  for  collecting  school  taxes 
levied  under  the  provisions  of  sec.  44,  ch.  122,  Rev.  Stat.  1874,  p.  961. 
The  provision  in  section  45  of  that  chapter,  that  the  collector  shall  pay- 
over  to  the  township  treasurer  "the  full  amount  of  said  tax,"  means  that 
he  shall  pay  over  the  full  amount  collected,  less  his  commission  allowed 
by  sec.  21,  ch.  53,  Rev.  Stat.  1874,  p.  512.  These  chapters,  53  and  122, 
became  the  law  at  the  same  time,  July  1,  1872,  and  therefore,  so  far  as 
they  relate  to  the  same  subject,  are  in  pari  materia,  and  are  to  be  taken 
together  and  construed  as  one  law.     People,  use,  etc.  v.  Wiltshire,  260. 

FEMALES. 

When  their  minority  ceases.     See  LIMITATIONS,  9. 

FORMER  ADJUDICATION. 

As  A  BAR  TO  SECOND  SUIT. 

1.  The  judgment  of  the  county  court  holding  that  lands  are  not  liable 
to  taxation  for  certain  years,  on  application  for  judgment  against  the 
same,  is  a  conclusive  bar,  until  reversed,  as  against  a  second  application 
for  judgment  for  the  taxes  of  the  same  years.  Graceland  Cemetery  Co.  v. 
The  People  ex  rel.  McCrea,  619. 

2.  There  is  no  difference  in  this  respect  between  a  judgment  in  a  pro- 
ceeding to  collect  taxes  and  any  other  judgment.     Ibid.  619. 

In  an  action  of  replevin. 

3.  As  settling  rights  between  tenants  in  common.  One  tenant  in  common 
of  a  chattel  can  not  maintain  replevin  against  his  co-tenant,  for  the 
whole  property.  So,  where  a  mortgagee  of  a  two-thirds  interest  in  a 
chattel  brought  replevin  against  the  owner  of  the  other  third,  the  plain- 
tiff and  defendants  were  regarded  as  tenants  in  common  of  the  property 
and  the  action  could  not  therefore  be  maintained,  and  a  general  judgment 
in  that  action  against  the  plaintiff,  and  awarding  a  return  of  the  prop- 
erty, if  such  judgment  was  given  by  reason  of  the  relations  of  the  parties 
as  tenants  in  common,  could  not  operate  to  determine  the  rights  of  the  plain- 
tiff as  mortgagee,  so  as  to  preclude  him  from  foreclosing  the  mortgage 
for  the  satisfaction  of  his  debt.     Gaar,  Scott  Sc  Co.  et  al.  v.  Hurd,  315. 

In  the  Supreme  Court. 

4.  When,  on  appeal  or  writ  of  error,  this  court  decides  a  point  which  is 
raised  and  presented  for  its  adjudication,  the  decision  will  be  held  con- 
clusive, and  a  bar  to  its  consideration  when  again  presented  on  bill  to 
enjoin  the  collection  of  the  judgment  in  the  original  case.  Cairo  and  St. 
Louis  Railroad  Co.  v.  Holbrook,  297. 
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FORMER  DECISIONS. 

Good  faith  in  acquiring  color  op  title. 

1.  Effect  of  notice.  The  good  faith  required  in  the  acquisition  of  color 
of  title  is  a  freedom  from  a  design  to  defraud  the  person  having  the 
better  title.  Actual  or  constructive  notice  of  irregularities  does  not 
necessarily  impute  bad  faith  or  fraud  to  the  party  chargeable  with  notice. 
The  apparent  teaching  of  the  ease  of  Bowman  v.  Wettig,  39  111.  429,  as  to 
the  effect  of  notice  upon  the  question  of  good  faith,  has  not  been  adhered 
to  in  the  later  cases.     Davis  v.  Hall  et  al.  85. 

FORMER  RECOVERY. 

AS  TO  A  CONTINUING    INJURY. 

1.  Whether  a  bar  to  second  suit.  A  recovery  of  damages  for  the  de- 
terioration in  the  value  of  the  plaintiff's  premises  by  the  erection  and  main- 
tenance of  gas  works  in  the  vicinity,  polluting  the  water  of  the  plaintiff, 
is  a  bar  to  any  further  prosecution  for  the  same  cause,  and  it  is  error  to 
refuse  proof  of  such  former  recovery  in  a  second  action  for  a  continuance 
of  the  injury.     Decatur  Gas  Light  and  Coke  Co.  v.  Howell,  19. 

FRANCHISE. 

An  office  is  not  a  franchise.     See  APPEALS,  9 

FRAUD. 

Subsequent  purchaser  without  notice. 

Not  effected  by  fraud  of  his  grantor  in  obtaining  title.  See  PURCHASERS,  1. 

FRAUDULENT  CONVEYANCES. 

Sale  of  personal  property. 

1.  Without  change  of  possession,  fraudulent  as  to  creditors.  All  sales  of 
personal  property,  when  the  possession  is  permitted  to  remain  with  the 
vendor,  are  fraudulent  per  se,  and  void  as  to  creditors  and  subsequent 
purchasers,  unless  the  retaining  of  the  possession  be  consistent  with  the 
deed  or  bill  of  sale.     Rozier  v.  Williams,  187. 

Indemnifying  surety. 

2.  As  to  preferred  creditors.  Although  a  person  be  indebted  to  various 
creditors,  he  may  give  preference  to  a  surety  upon  his  obligation  by  exe- 
cuting to  him  a  mortgage  upon  property  which  will  be  amply  sufficient  to 
indemnify  the  surety  against  loss.  But  an  essential  element  in  such  a 
transaction  is  good  faith  on  the  part  of  the  person  receiving  the  indem- 
nity, as  the  law  will  not  permit  him,  under  the  guise  of  protecting  him- 
self, to  wilfully  throw  impediments  in  the  way  of  other  creditors  when 
not  necessary  to  his  own  safety.      Welsch  et  al.  v.  Werschem,  115. 
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GARNISHMENT. 

Denial  of  indebtedness  by  garnishee. 

1.  The  indebtedness  must  then  be  proven.  Where  the  answer  of  a  gar- 
nishee denies  all  indebtedness  at  the  date  of  the  service  on  him,  the  party 
garnisheeing  must  disprove  the  answer  before  he  can  recover.  The  bur- 
den of  disproving  it  rests  on  him.     Rippen  v.  Schcen,  229. 

2.  Where  a  garnishee  denies  being  indebted  to  the  debtor  in  attach- 
ment, it  is  error  to  render  judgment  against  him  without  proof  of  his 
indebtedness,  and  a  stipulation  that  if  the  court  finds  for  the  plaintiff 
the  judgment  shall  be  for  a  given  sum,  is  no  evidence  of  the  garnishee's 
indebtedness.      Cairo  and  St.  Louis  Railroad  Co.  v.  Killenberg,  142. 

Evidence  to  prove  indebtedness. 

3.  Justice's  transcript.  On  the  trial  of  an  appeal  from  a  justice  of  the 
peace  in  a  proceeding  against  a  garnishee,  the  transcript  of  the  proceed- 
ings before  the  justice  is  not  competent  evidence  to  show  an  indebtedness 
from  the  garnishee.     Ibid.  142. 

GOOD  FAITH. 
In  acquiring  color  of  title.    See  LIMITATIONS,  3,  4,  5. 

GRAND  JURY.     See  JURY,  3,  4. 

GRANTOR  AND  GRANTEE. 
After-acquired  title. 

1.  In  respect  to  land  reserved  in  deed.  Where  a  party  conveys  a  tract 
of  land  by  warranty  deed,  excepting  twenty  acres,  such  twenty  not  being 
described,  the  covenant  of  warranty  will  not  extend  to  and  embrace 
the  twenty  acres  so  reserved,  and  if  the  grantor  afterwards  acquires  the 
title  thereto,  he  will  not  be  estopped  from  asserting  the  same,  and  he  may 
have  the  same  set  apart  to  him  on  petition  for  partition.  Gill  v.  Grand 
Tower  Mining,  Manufac.  and  Trans.  Co.  et  al.  249. 

HIGH  SCHOOLS.     See  SCHOOLS,  3,  4,  5. 

HIGHWAYS. 
Alteration  of  road. 

1.  Jurisdiction  for  that  purpose — how  obtained.  The  presentation  to  the 
commissioners  of  highways  of  a  petition  signed  by  the  requisite  number 
of  persons  qualified  to  sign  the  same,  asking  for  the  alteration  of  an  ex- 
isting highway,  the  petition  having  been  posted  according  to  law,  and  the 
giving  of  notice  of  the  time  when  and  place  where  action  would  be  taken 
on  the  petition,  confers  jurisdiction  upon  the  commissioners  to  hear  aud 
decide,  and  their  proceedings  will  not  be  null  and  void  for  irregularity  in 
the  same,  and  can  not  be  assailed  collaterally.  Bailey  et  al.  v.  McCain 
et  al.  211. 
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HIGHWAYS.     Alteration  of  road.     Continued. 

2.  Effect  of  indefiniteness  as  to  pari  of  road  changed.  The  fact  that  the 
description  of  the  alteration  of  an  old  road,  as  given  in  the  order  declaring 
it  to  be  made,  is  not  as  definite  as  it  should  be,  will  not  deprive  the  com- 
missioners of  the  jurisdiction  previously  obtained,  and  their  acts  will  be 
valid  until  set  aside  or  reversed  in  some  direct  proceeding.  Bailey  et  al. 
v.  Mc  Cain  et  al.  277. 

3.  Remedy — in  case  of  illegal  or  irregular  proceedings.  Where  commission- 
ers of  highways,  having  acquired  jurisdiction,  make  an  order  changing 
and  altering  a  previously  established  road,  and  in  doing  so  proceed  illegally 
or  irregularly,  the  remedy  for  any  one  aggrieved  is  by  appeal  or  certio- 
rari, and  if  he  neglects  to  avail  of  his  legal  remedy,  a  court  of  equity  will 
not  interfere  in  his  behalf.     Ibid.  277. 

Railroads  upon  streets  and  public  roads. 

4.  Power  of  municipal  corporations.  It  is  well  settled  in  this  State,  that 
a  city  may  authorize  the  laying  of  railroad  tracks  in  its  streets,  and  where 
a  city,  under  a  resolution  adopted,  conveys  a  street  absolutely  to  a  railway 
company,  the  resolution  and  deed  will  give  the  company  the  right  to  con- 
struct, maintain  and  operate  its  tracks  upon  the  street,  even  if  invalid  to 
pass  the  entire  dominion  in  the  street,  and  when  such  right  is  exercised, 
the  city  can  not  resume  the  grant  to  the  exclusion  of  the  company.  City 
of  Quincy  v.  Chicago,  Burlington  and  Quincy  Railroad  Co.  21. 

5.  Publication  of  resolution  presumed  from  long  acquiescence.  The  recog- 
nition by  a  city  for  over  twenty  years  of  a  resolution  granting  a  right  to 
lay  railroad  tracks  in  certain  streets  as  being  in  force,  and  its  acquies- 
cence thereunder,  affords  presumptive  evidence  of  its  due  publication,  if 
such  proof  were  necessary  to  give  it  force.     Ibid.  21. 

6.  Mode  of  granting  right  to  lay  railroad  track  in  streets.  Although  a 
city  charter  may  provide  that  the  city  council  shall  have  power  to  make 
all  ordinances  necessary  and  proper  for  carrying  into  execution  the  powers 
specified  in  the  act,  the  action  of  the  city  council,  though  in  the  form  of  a 
resolution,  in  connection  with  its  deed  granting  the  use  of  streets  for  rail- 
road tracks,  will  be  a  sufficient  grant  of  permission  to  so  use  the  streets. 
Ibid.  21. 

7.  Extent  of  municipal  control.  Under  the  statute,  cities  are  given  ex- 
clusive control  of  all  streets  and  alleys  within  their  corporate  limits. 
The  fee  of  the  streets  is  in  the  corporation,  and  its  dominion  over  them  is 
as  absolute  as  that  of  the  owner  of  other  lands.  Cairo  and  Vmcennes  Rail- 
road Co.  v.  The  People,  170. 

8.  Under  the  27th  clause  of  sec.  62  of  art.  5  of  the  act  of  1872,  to  in- 
corporate cities  and  villages,  the  whole  subject  of  the  control  of  railroads 
in  streets  is  committed  to  the  local  government  of  such  cities  and  villages. 
They  are  empowered  to  enforce  police  regulations  as  to  the  running  of 
trains  to  secure  protection  to  persons  and  property,  and  to  compel  such 

42—92  III. 
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HIGHWAYS.    Railroads  upon  streets  and  public  roads.     Continued. 

railroad  companies  to  raise  or  lower  their  tracks  so  as  to  conform  to  any 
grade  which  may  at  any  time  be  established,  and  when  such  tracks  are 
run  lengthwise  of  any  street,  alley  or  highway,  to  keep  the  same  on  a 
level  with  the  street  surface.  Cairo  and  Vincennes  Railroad  Co.  v.  The 
People,  170. 

9.  Power  of  those  having  control  of  public  roads — ejectment  by  an  individual. 
The  public  authorities  who  have  the  superintendence  and  control  of  the 
public  roads  may  authorize  travel  on  them  by  the  means  of  a  railroad, 
and  where  a  railroad  company  has  constructed  its  road  upon  and  along 
a  public  road,  such  use  and  possession  is  a  matter  between  the  road  au- 
thorities and  the  railroad  company,  and  the  right  can  not  be  questioned 
in  an  action  of  ejectment  by  the  owner  of  the  land  over  which  the  public 
road  has  been  established.     Edwardsville  Railroad  Co.  v.  Sawyer,  377. 

10.  And  herein  of  jurisdiction  in  chancery.  A  court  of  chancery  wili 
not  assume  jurisdiction  to  control  the  use  of  a  street  in  an  incorporated 
city  by  a  railroad  company,  or  the  manner  in  which  the  track  is  laid,  or 
in  which  the  business  of  the  road  is  operated  thereon,  for  the  reason  that 
this  power  is  conferred  by  law  upon  the  corporate  authorities  of  the  city, 
and  the  courts  can  not  supervise  the  exercise  of  such  power  at  the  suit 
of  the  people.      Cairo  and  Vincennes  Railroad  Co.  v.  The  People,  170. 

HOMESTEAD. 
When  and  in  what  manner  asserted. 

1.  Where  a  mortgage  does  not  contain  a  release  of  the  homestead,  and 
in  a  suit  to  foreclose  the  mortgage  the  homestead  right  is  not  put  in  issue, 
and  a  decree  is  rendered  under  which  the  premises  are  sold  and  a  deed 
issued  to  the  purchaser,  in  ejectment  brought  by  such  purchaser  the  mort- 
gagor may  avail  himself  of  his  homestead  right.     Asher  v.  Mitchell,  480. 

Whether  properly  put  in  issue. 

2.  In  suit  to  foreclose  mortgage.  Where  a  bill  to  foreclose  a  mortgage 
contained  no  allegation  in  regard  to  a  right  of  homestead,  and  the  answer 
of  the  mortgagor  merely  stated  that  defendant  "  further  alleges  that  said 
described  premises  is  his  homestead  where  his  family  resides,"  and 
prayed  that  commissioners  might  be  appointed  to  set  off  his  homestead, 
etc.,  and  the  mortgagor's  wife  in  her  answer  alleged  that  it  had  been 
made  known  to  her  that  the  laws  of  the  State  provided  for  a  homestead 
exemption  to  the  value  of  $1000,  and  that  as  the  mortgage  did  not  waive 
the  homestead,  prayed  that  commissioners  might  be  appointed,  etc.,  it  was 
held  those  allegations  were  insufficient  to  put  in  issue  the  homestead  right 
in  such  foreclosure  suit.     Ibid.  480. 

D'nder  judicial  sale. 

3.  Where  there  has  been  no  release  of  the  homestead,  no  right  will  pass 
by  a  judicial  sale  of  it  under  a  decree  of  foreclosure,  which   can  be  en- 
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HOMESTEAD.     Under  judicial  sale.     Continued. 

forced   at  law  in   an   action  of  ejectment,  when   the  owner  of  the  home- 
stead right  is  occupying  it  at  the  time  of  the  sale.     Asher  v.  Mitchell,  480. 

INDICTMENT.     See  CRIMINAL  LAW,  1  to  8. 

INDORSEMENT. 

Indorsement  in  blank. 

1.  By  the  payee — parol  evidence  to  change  the  legal  effect  of  the  indorse- 
ment. Parol  evidence  is  not  admissible  to  impair  or  change  the  legal 
effect  of  an  indorsement  in  blank  of  commercial  paper  by  the  payee.  The 
contract  created  by  the  indorsement  of  such  paper  in  blank  does  not  rest 
in  parol,  and  can  not  be  varied  by  proof  of  a  parol  agreement  *  Skelion 
v.  Dustin,  49. 

INJUNCTIONS. 

Whether  injunction  will  lie. 

1.  In  respect  to  action  of  county  board.  A  court  of  equity  will  not  inter- 
fere by  injunction  with  the  action  of  a  county  board,  in  regard  to  the 
affairs  entrusted  to  them  by  law,  where  no  fraud  or  corruption  is  shown. 
Fitzgerald  v.  Harms,  372. 

2.  Where  a  county  board,  not  acting  fraudulently  or  corruptly,  or  by 
collusion,  settles  and  adjusts  a  claim  of  a  contractor  for  extra  labor  and 
work  upon  a  foundation  of  a  court  house,  caused  by  changes  in  the  orig- 
inal plans,  a  court  of  equity  will  have  no  jurisdiction  to  enjoin  the  pay- 
ment of  the  sum  thus  allowed.     Ibid.  372. 

3.  If  a  county  board  should  undertake  to  appropriate  the  money  of  the 
county  for  a  purpose  not  authorized  by  law,  a  tax-payer  may  doubtless 
have  the  same  prevented  by  bill  in  equity  for  an  injunction.    Ibid.  372. 

INSTRUCTIONS. 

Of  their  requisites. 

1.      Containing  abstract  proposition.     Although  an  instruction  may  pre- 

*See,  also,  Worden  v.  Salter,  90  111.  160;  Schnell  v.  North  Side  Planing  Co. 
89  id.  581. 

But  the  indorser,  when  sued  upon  his  indorsement,  may  show  that  he  re- 
ceived the  note  as  agent  for  the  indorser,  and  in  that  capacity  indorsed  it  to 
his  principal.  Scammon  v.  Adams,  11  111.  578.  See,  also,  Jones  v.  Albee,  70  111. 
37.  So  the  indorser,  when  sought  to  be  charged,  may  show,  by  parol  testimony, 
what  the  consideration  of  the  indorsement  was,  or  that  there  was  fraud.  Kirk- 
ham  v.  Boston,  67  111.  599. 

Where  the  indorsement  in  blank  is  by  a  third  party,  the  real  agreement 
between  the  parties  may  be  shown  by  parol.  Eberhart  v.  Page,  89  111.  650, 
and  cases  cited. 

In  Jones  v.  Albee,  where  a  guaranty  upon  a  note  was  in  writing,  a  plea  set- 
ting up  a  parol  contract  changing  the  liability  of  the  indorser  was  held  bad. 
70  111.  36. 
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sent  a  mere  abstract  proposition  of  law,  yet,  when  not  calculated  to  mis- 
lead the  jury,  it  will  not  afford  ground  for  reversal.  Peeples  v.  McKee, 
397. 

2.  Singling  out  part  of  the  facts  proved.  The  statute  provides  that  the 
court,  in  charging  the  jury,  shall  only  instruct  as  to  the  law  of  the  case, 
and  it  is  error  to  single  out  certain  evidence,  ignoring  other  evidence  of 
equal  importance,  and  tell  the  jury,  if  they  believe  the  facts  as  proved 
by  that  evidence,  how  they  shall  find.     Long  et  al.  v.  The  People,  598. 

3.  Summing  up  the  evidence.  The  practice  of  submitting  the  facts  to 
the  court  for  it  to  express  its  opinion  to  the  jury  whether  a  case  has  been 
made  out,  is  not  proper.  An  instruction  intended  as  a  summing  up  of  the 
evidence  and  a  decision  thereon  by  the  court  adversely  to  a  party,  is 
erroneous.     Ibid.  598. 

4.  Anticipating  defence.  The  prosecution  or  plaintiff  is  only  obliged  to 
present  the  law  correctly  in  his  instructions  applicable  to  his  theory  of 
the  case,  and  is  not  bound  in  every  instruction  to  anticipate  and  exclude 
every  possible  defence.     Ibid.  598. 

5.  Must  have  a  basis  in  pleadings  and  evidence.  An  instruction  having 
no  basis  either  in  the  pleadings  or  the  evidence,  should  not  be  given  in  a 
case  where  the  evidence  is  conflicting.  Hast  St.  Louis  Packing  and  Pro- 
vision Co.  v.  Hightower,  139. 

6.  In  stating  the  rule  of  comparative  negligence.  Where  the  plaintiff  is 
guilty  of  contributory  negligence  he  can  not  recover,  unless  it  appears 
that  his  negligence  was  slight,  and  that  of  the  defendant  gross,  in  com- 
parison with  each  other;  and  in  instructing  the  jury  both  these  terms 
should  be  used.     Ibid.  139. 

Instructions  construed. 

7.  How  to  find  on  particular  issue.  There  is  no  error  in  instructing  the 
jury  that  unless  they  believe  from  the  evidence  that  the  defendant  has 
sustained  his  plea  of  set-off  by  preponderance  of  the  evidence,  to  find  for 
the  plaintiff  as  to  such  plea.  It  can  not  be  understood  as  depriving  the 
defendant  of  the  benefit  of  evidence  given  on  behalf  of  the  plaintiff  which 
favors  the  defendant.     Laird  v.  Warren,  204. 

8.  Where  a  set-off  is  pleaded  with  several  other  pleas,  an  instruction 
that  unless  the  defendant  has  sustained  his  plea  of  set-off  the  jury  should 
find  for  the  plaintiff  as  to  that  plea,  does  not  authorize  the  jury  to  find 
for  the  plaintiff  generally,  unless  the  other  issues  are  found  against  the 
defendant.     Ibid.  204. 

9.  As  to  whether  instruction  usurps  the  province  of  the  jury.  In  a  suit  to 
recover  for  injury  resulting  from  fire  communicated  from  the  right  of  way 
of  a  railroad  company,  where  it  was  set  by  the  servants  of  the  company, 
and  by  its  direction,  the  jury  were  instructed:     "If  you  believe,  from  the 
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evidence,  the  servants  of  the  defendant,  for  the  purpose  of  clearing  and 
freeing  its  right  of  way  from  dry  grass,  weeds  and  combustible  matter, 
where  the  same  run  through  the]  lands  of  the  plaintiff,  put  out  fire  on 
a  day  when  the  wind  was  high,  and,  in  consequence  of  such  high  wind, 
such  fire  escaped  from  such  servants  without  the  negligence  or  fault  of 
plaintiff,  and  from  such  right  of  way  to  and  upon  the  lands  of  the  plain- 
tiff, and  burned  plaintiff's  apple  trees  and  destroyed  or  damaged  the 
same,  then  the  defendant  is  liable  to  such  damage  as  the  plaintiff  may 
have  sustained  in  consequence  of  such  fire:  "  Held,  the  instruction  was 
not  obnoxious  to  the  objection  that  it  took  from  the  jury  the  question  of 
negligence  which  it  was  their  province  to  pass  upon  and  determine. 
From  the  facts  supposed,  the  jury  would  have  the  right  to  find  the  com- 
pany guilty  of  negligence.  Ohio  and  Mississippi  Railway  Co.  v.  Porter, 
437. 

10.  As  to  leaving  jury  to  judge  of  effect  of  the  pleadings.  An  instruction 
which  tells  the  jury  if  the  plaintiff  has  made  out  his  case  as  laid  in  his 
declaration  they  must  find  for  the  plaintiff,  is  not  liable  to  the  objection 
that  it  makes  the  jury  the  judges  of  the  effect  of  the  averments  in  the 
declaration; — it  merely  empowers  them  to  determine  whether  the  proof 
introduced  sustains  the  averments  made  in  the  pleadings,  which  they  may 
well  do.     Ibid.  437. 

11.  As  to  modification  confining  jury  to  the  evidence.  Upon  the  trial  of  a 
person  under  an  indictment  for  perjury,  the  court  instructed  the  jury, 
substantially,  that  intention  was  the  gist  of  the  charge,  and  although 
they  might  believe  the  accused  had  sworn  falsely,  yet  unless  they  be- 
lieved, from  the  evidence,  that  he  had  so  sworn  wilfully,  corruptly,  and 
falsely,  and  not  by  mistake,  they  must  acquit.  The  court  added:  "pro- 
vided any  such  mistake  appears  in  the  evidence."  It  was  held,  as  the 
object  of  the  modification  was  to  confine  the  jury  to  the  evidence,  it  could 
do  no  harm,  and  was  not  objectionable.     Kimmel  v.  The  People,  457. 

INSURANCE. 

Of  the  title — as  stated  in  policy. 

1.  Where  the  nature  and  condition  of  the  title  of  the  assured  is  fully 
made  known  to  the  agent  of  the  insurance  company  taking  the  applica- 
tion, a  recovery  on  the  policy  for  a  loss  will  not  be  defeated  on  the  ground 
the  character  of  the  title  was  not  properly  inserted  in  the  policy.  Where 
the  agent,  knowing  the  facts,  makes  out  the  policy,  if  it  does  not  speak 
the  truth,  the  company  alone  will  be  responsible  for  it,  and  will  not  be 
heard  to  complain  on  that  ground.     Phceniz  Insurance  Co.  v.  Tucker,  64. 

Op  a  condition  as  to  other  insurance. 

2.  And  herein,  whether  a  mortgagor's  interest  is  insured,  or  that  of  the  mort- 
gagee. Two  persons,  husband  and  wife,  executed  a  mortgage  on  certain 
premises.     Prior  to  the  mortgage  the  husband  had  conveyed  the  property 
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to  his  wife.  Subsequent  to  the  mortgage  the  mortgagors  procured  a 
policy  of  insurance  on  the  premises,  to  themselves,  the  policy  providing, 
however,  loss,  if  any,  payable  to  the  mortgagee,  as  his  interest  might 
appear:  Held,  this  was  an  insurance  of  the  mortgagor's  interest,  not 
that  of  the  mortgagee.  Making  the  "loss,  if  any,  payable  to  the  mort- 
gagee," was  not  an  insurance  of  his  mortgage  interest.  The  mortgagors 
became  the  assured.      Continental  Ins.  Co.  v.  Hulman  §  Cox,  145. 

3.  The  policy  contained  a  condition,  that  if  the  assured  should  pro- 
cure other  insurance  on  the  property,  whether  such  other  insurance  be 
valid  or  not,  without  the  consent  of  the  company  written  upon  the  policy, 
then  the  policy  to  be  void.  The  wife,  one  of  the  assured  in  this  policy, 
did  procure  other  insurance  in  another  company,  on  this  property,  in  her 
own  name  alone.  It  was  held  this  was  in  violation  of  that  condition,  and 
would  operate  to  defeat  a  recovery  in  a  suit  upon  the  policy  by  the  mort- 
gagee. It  was  the  "assured"  who  were  within  the  prohibition,  and  the 
mortgagors  were  the  "assured."  Nor  did  it  matter  that  it  was  the  wife 
alone  who  procured  the  "  other  insurance,"  as  her  act  alone  avoided  the 
policy  equally  as  if  the  subsequent  insurance  had  been  effected  by  both 
the  assured.     Ibid.  145. 

4.  Nor  was  it  a  subject  of  inquiry  whether  such  subsequent  insurance 
was  valid  or  not,  as  in  either  case  it  would  have  been  within  the  express 
terms  of  the  condition.     Ibid.  145. 

5.  As  to  proof  of  subsequent  insurance.  Where  the  assured,  in  proving 
his  loss  under  a  policy,  discloses  the  fact  of  the  existence  of  another 
policy,  obtained  in  violation  of  the  condition  of  the  former,  such  statement 
is  an  admission  that  dispenses  with  any  other  proof  against  him  of  such 
other  insurance.     Ibid.  145. 

Upon  whom  conditions  are  binding. 

6.  Where  a  policy  of  insurance  is  issued  to  one,  but  provides  that  the 
loss,  if  any,  shall  be  paid  to  another,  as  his  interest  may  appear,  the 
person  to  whom  the  loss  may  be  thus'  paid  holds  his  right  subject  to  the 
conditions  imposed  by  the  policy  upon  the  assured,  so  that  if  the  latter, 
through  a  violation  of  a  condition,  has  lost  his  right  to  recover  upon  the 
policy  in  case  of  loss,  the  right  of  the  former  is  also  gone, — and  this  is 
the  rule  equally  as  if  the  policy  had  been  assigned  to  such  person. 
Ibid.  145. 

Leaving  premises  vacant  and  unoccupied. 

7.  In  violation  of  condition  in  policy.  Where  a  policy  of  insurance  con- 
tained a  condition  that  if  the  house  insured  should  "become  vacant  and 
unoccupied"  without  the  consent  of  the  secretary  of  the  company  in- 
dorsed on  the  policy,  the  same  should  become  void,  and  the  house  did 
become  vacant  several  months  before  the  loss,  and  so  remained  vacant 
until  it  was  destroyed  by  fire,  no  consent  thereto  being  entered  on  the 
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policy,  it  was  held  the  house  was  vacant  and  unoccupied  in  violation  of 
the  condition,  and  the  assured  could  not  recover.  American  Ins.  Co.  v. 
Foster,  334. 

8.  Under  such  a  condition,  if  the  assured  leaves  the  premises  actually 
vacant,  that  is,  without  any  occupant  for  an  unreasonable  length  of  time, 
the  animus  revertendi,  however  clearly  shown,  will  not,  it  seems,  relieve 
him  from  the  operation  of  the  condition,  nor  will  the  fact  that  the  assured 
has,  at  the  time  of  the  loss,  a  bed  and  other  articles  of  furniture  in  the 
building  protect  him  from  the  effect  of  the  condition.  Phoenix  Ins.  Co. 
v.  Tucker,  64. 

9.  In  this  case  the  owner  of  a  dwelling  house  upon  which  he  had  pro- 
cured an  insurance,  having  determined  to  removed  from  the  State,  rented 
the  premises  to  another,  the  tenant  to  take  possession  on  a  Saturday.  On 
the  Thursday  night  preceding  an  attempt  was  made  to  destroy  the  build- 
ing, but  the  owner,  being  upon  the  premises,  discovered  the  fire  in  time 
to  extinguish  it  before  any  serious  damage  was  done.  On  the  next  day — 
Friday — the  assured  made  sale  of  such  articles  of  property  as  he  did  not 
wish  to  remove,  and  on  the  evening  of  that  day  his  family  left  the  prem- 
ises without  any  intention  of  returning.  The  assured  remained  on  the 
premises  Friday  and  Friday  night,  having  retained  with  him  a  bed,  bed- 
ding, and  some  other  articles  of  household  goods  of  small  value,  his  family 
in  the  meantime  stopping  in  the  city,  about  a  mile  away.  The  tenant  to 
whom  the  premises  had  been  leased  did  not  take  possession  on  the  Saturday 
as  was  intended,  but  the  assured  remained  there  all  that  day  and  until 
about  nine  o'clock  Saturday  night,  when  he  went  into  the  city  and  spent 
the  balance  of  the  night  with  his  family.  On  Sunday  he  returned  to  the 
premises  and  remained  there  until  seven  o'clock  at  night,  when  he  again 
went  to  the  city  and  spent  the  night  there,  leaving  his  bed,  bedding,  etc., 
in  the  house,  and  that  night,  while  he  was  in  the  city,  the  house  was 
destroyed  by  fire, — evidently  the  work  of  an  incendiary:  Held,  in  a  suit 
upon  the  policy,  the  court  could  not  say,  as  a  matter  of  law,  upon  this 
state  of  facts,  that  the  premises  were  vacant  and  unoccupied-  at  the  time 
of  the  loss,  within  the  meaning  of  the  prohibitory  clause  on  that  subject 
in  the  policy.     Ibid.  64. 

10.  As  a  question  of  law  and  fact.  What  is  meant  by  the  term  "vacant 
and  unoccupied,"  in  a  policy  of  insurance,  as  working  a  forfeiture  of  the 
policy,  is  a  question  of  law,  but  whether  a  house  was,  at  the  time  of  a 
loss,  vacant  and  unoccupied,  within  the  meaning  of  the  policy,  is  a 
question  of  fact  for  the  jury.     Ibid.  64. 

Proofs  of  loss. 

11.  Objections  thereto — waiver  of  defects.  Where  proofs  of  a  loss  are 
made  out  and  delivered  to  an  insurance  company  within  the  time  pre- 
scribed by  the  policy,  it  is  its  duty  to  point  out  specifically  any  objections 
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it  may  have  to  the  same,  and  if  it  does  not  do  so,  it  will  be  estopped  from 
afterwards  making  such  objections.     Phoenix  Ins.  Co.  v.   Tucker,  64. 

12.  If,  upon  making  out  proofs  of  loss,  the  company  makes  certain 
specific  objections,  it  thereby  waives  all  others,  and  when  the  proofs  are 
amended  with  a  view  to  obviate  the  objections,  and  the  company  is  fur- 
nished with  the  amended  proof,  and  it  is  not  acceptable,  it  should  renew 
its  objections,  and  if  it  does  not  do  so  until  the  time  has  expired  for 
making  out  proofs,  it  will  be  estopped  from  doing  so  afterwards.     Ibid.  64. 

13.  If  an  insurance  company^  after  proofs  of  loss  have  been  made  out, 
refuse  to  pay  a  part  or  the  whole  of  the  claim  of  the  assured,  placing  its 
refusal  on  some  other  distinct  ground  than  that  of  defective  proofs,  it 
will  be  estopped,  when  sued  on  account  of  the  loss,  from  setting  up  as 
a  defence  that  the  proofs  of  loss  were  insufficient.     Ibid.  64. 

Assessment  of  damages — on  default. 

14.  Proof  of  value  of  property.  A  policy  of  insurance  for  the  sum  of 
$1800  was  upon  three  distinct  classes  of  property:  a  building  used  as  a 
saddlery  and  harness  store,  the  stock  of  saddles  and  harness,  and  the 
tools  appertaining  thereto,  all  contained  in  the  building,  and  each  insured 
for  a  separate  amount,  making  the  aggregate  mentioned.  In  a  suit  upon 
the  policy  there  was  a  default,  and  on  the  assessment  of  damages  it  was 
proven  that  the  property  described  in  the  declaration  was  burned  on  a 
certain  day,  and  that  it  was  worth  $2900,  and. all  destroyed.  This  was 
held  to  be  sufficient  proof  of  the  amount  of  loss  without  proving  the 
value  of  each  of  the  three  classes  of  property  mentioned  in  the  policy. 
Phoenix  Ins.  Co.  v.  Per  key,  164. 

Pleading — of  the  declaration. 

15.  Of  the  requisites  of  a  declaration  upon  a  policy.  See  PLEADING, 
1  to  4. 

INTEREST. 

Whether  recoverable. 

1.  Interest  is  properly  allowed  upon  a  balance  due  upon  a  written 
contract  for  the  building  of  a  house,  at  the  rate  of  six  per  cent,  such  a 
contract  being  an  instrument  in  writing,  within  the  meaning  of  the 
statute.     Downey  v.  0  'Donnell  et  al.  559. 

INTERPLEADER. 

In  proceeding  for  mandamus. 

Not  allowable.     See  MANDAMUS,  2. 

INTOXICATING  LIQUORS. 

Control  by  cities,  etc.,  under  special  chartee. 

1.  The  Dram-shop  act  does  not  repeal  charter  relating  to  liquors.  The 
provisions  of  the  Dram-shop  act  do  not  take  away  the  exclusive  power 
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vested  in  cities  and    towns  by  prior  special  charters  to  prohibit  the  sale 
of  intoxicating  liquors.     Gunnarssohn  v.  City  of  Sterling,  569. 

2.  As  to  extent  of  prohibition.  A  general  power  in  a  city  or  town  char- 
ter to  prohibit  the  sale  of  intoxicating  liquors  is  sufficient  to  authorize 
the  adoption  of  an  ordinance  for  any  partial  prohibition  deemed  advisable. 
Ibid.  569. 

3.  Under  a  section  in  a  city  charter  declaring  that  "  the  city  council, 
by  ordinance,  shall  have  exclusive  power  to  license,  prohibit,  or  regulate 
in  any  manner  they  may  see  fit,  the  selling,  bartering  or  trafficking  of  any 
wine,  rum,  gin,  brandy,  whisky,  malt  liquor,  strong  beer,  ale,  porter, 
mixed  liquors,  or  any  intoxicating  liquors  whatsoever  within  said  city," 
etc.,  an  ordinance  prohibiting  the  sale,  barter  or  exchange  of  any  of  said 
liquors  within  the  city  in  less  quantities  than  five  gallons  is  valid  and 
may  be  enforced.     Ibid,  569. 

4.  License — when  discretionary  in  cities  or  towns.  The  General  Assembly 
may  invest  municipalities  with  full  power  to  license  and  regulate,  or 
entirely  prohibit  the  sales  of  spirituous  or  other  intoxicating  liquors,  and 
where  such  power  is  conferred  it  is  wholly  discretionary  with  the  munici- 
pality to  license  and  regulate,  or  partially  or  entirely  prohibit  the  traffic. 
Ibid.  569. 

5.  When  prohibition  not  inconsistent  with  the  policy  of  State  legislation. 
When  special  power  is  conferred  by  statute  upon  a  city  or  town  to  pro- 
hibit the  sale  or  traffic  in  intoxicating  liquors,  and  such  power  has  not 
been  taken  away  or  afterwards  prohibited,  an  ordinance  prohibiting  such 
sale  wholly  or  partially,  is  not  inconsistent  with  the  laws  of  the  State  or 
the  policy  of  the  State  legislation.  Ibid.  569.  See  CRIMINAL  LAW, 
13,  14. 

JOINT  OBLIGATIONS. 

Transfer  op  notes  by  joint  payees. 

Of  the  power  of  one,  in  that  respect.     See  ASSIGNMENT,  1,  2,  3. 

JUDGMENTS  AND  EXECUTIONS. 
What  amounts  to  a  judgment. 

1.  Of  the  determination  of  county  court  on  application  for  judgment  for 
taxes.  The  determination  of  the  county  court  upon  an  application  for  an 
order  for  the  sale  of  land  for  taxes  due  thereon  is  a  judgment,  whether  the 
same  is  adverse  or  in  favor  of  the  party  resisting  the  same,  and  is  con- 
clusive upon  the  parties,  where  the  court  has  jurisdiction,  until  it  is 
reversed  or  set  aside  by  some  legal  proceeding  instituted  for  that  purpose. 
Graceland  Cemetery  Co.  v.  The  People  ex  rel.  McCrea,  619. 


666  INDEX. 

JUDGMENTS  AND  EXECUTIONS.     Continued. 
In  case  of  unanswered  pleas. 

2.  Where  a  demurrer  is  overruled  as  io  one  of  several  pleas  in  bar,  the  other 
pleas  remaining  unanswered — of  the  proper  judgment.  See  PRACTICE, 
1,  2,  3. 

Of  an  erroneous  judgment. 

3.  How  far  binding.     See  EVIDENCE,  18. 
Death  of  judgment  debtor. 

4.  Mode  of  proceeding — construction  of  the  statute.  In  case  of  the  death 
of  a  judgment  debtor,  and  there  be  no  administrator  or  executor  appointed 
upon  whom  notice  can  be  served,  as  required  by  the  statute  in  force  in 
1872,  then,  in  order  to  authorize  the  issuing  of  an  execution  for  the  sale 
of  land  upon  which  the  judgment  had  become  a  lien,  the  judgment  should 
first  be  revived  by  scire  facias.      Goran  &;  Co.  v.  Pillenger,  241. 

5.  The  fact  that  the  judgment  debtor  had  sold  and  conveyed  the  land 
in  his  lifetime,  but  subsequent  to  the  judgment^  in  no  way  dispenses  with 
the  necessity  of  giving  the  notice  required  by  the  statute,  or,  if  that  can 
not  be  done,  to  revive  the  judgment.     Ibid.  241. 

6.  The  act  of  1877  does  not  differ  materially  from  the  former  statute 
on  this  subject,  except  it  provides  that  the  notice  may  be  served  upon  the 
heirs  in  case  there  be  no  executor  or  administrator.     Ibid.  241. 

Sale  of  reversionary  interest. 

7.  Extinction,  of  the  intermediate  estate.  Where  the  owner  of  land  con- 
veys the  same  in  such  manner  as  only  to  pass  a  life  estate  to  his  grantee, 
and  the  grantor's  reversionary  estate  alone  is  levied  upon  and  sold  under 
execution,  upon  the  death  of  the  person  holding  the  life  estate  the  pur- 
chaser under  the  execution  will  become  seized  of  the  land  in  fee.  Ed- 
wardsville  Railroad  Co.  v.  Sawyer,  377. 

JUDGMENT  LIEN.     See  LIENS,  1. 

JUDICIAL  SALES.     See  SALES,  1,  2 

JURISDICTION. 

Of  motion  to  quash  an  award. 

1.  Whether  circuit  court  has  jurisdiction  for  such  purpose.  See  ARBI- 
TRATION, 4. 

Commissioners  of  highways. 

2.  By  what  means  they  will  obtain  jurisdiction  to  alter  a  public  road.  See 
HIGHWAYS,  1,  2. 

Of  the  Supreme  Court. 

3.  As  to  appeals  from  and  writs  of  error  to  trial  courts.  See  APPEALS 
AND  WRITS  OF  ERROR,  8  to  11. 
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JURY. 

Competency  op  juror. 

1.  Of  opinion  as  to  right  involved  in  suit.  In  a  suit  against  the  agent 
of  a  foreign  insurance  company  doing  business  in  this  State,  to  recover  a 
special  tax  levied  under  the  statute  according  to  its  net  receipts  of  pre- 
miums, a  person  presented  as  a  juror  stated  that  he  had  "an  opinion  upon 
the  question  of  the  right  of  a  foreign  insurance  company  to  do  business  in 
this  State  on  the  same  terms  and  conditions  as  home  companies;"  but  it 
did  not  appear  what  question  had  been  propounded  to  the  juror,  and  his 
answer  was  so  indefinite  and  general  it  could  not  be  known  whether  his 
opinion,  whatever  it  was,  had  any  relation  to  the  merits  of  the  case,  so 
there  was  no  error  in  overruling  the  defendant's  objection  to  the  competency 
of  the  juror.     Hughes  v.  City  of  Cairo,  339. 

Issues  of  fact  in  chancery. 

2.  When  to  be  submitted  to  a  jury— discretionary.     See  CHANCERY,  24. 

Grand  jury 

3.  Changing  venire  by  the  sheriff  by  substitution  of  names.  While  it  is 
irregular  and  improper  for  the  sheriff  to  whom  a  venire  facias  for  a  grand 
jury  has  been  directed,  to  change  the  writ  by  substituting  the  name  of 
another  person  for  one  named  therein  to  be  summoned,  still,  if  the  person 
whose  name  is  thus  substituted  shall  serve  upon  the  grand  jury,  and  an 
indictment  for  a  mere  misdemeanor  be  found,  whatever  the  rule  might  be 
in  cases  of  felony,  the  indictment  will  not  be  quashed  merely  because  of 
such  irregularity.     McElhanon  v.  The  People,  369. 

4.  Such  an  irregularity  is  not  ground  for  quashing  an  indictment, 
under  our  statute,  although  it  is  at  common  law, — nor  is  it  ground  for 
challenge  to  the  array,  but  the  proper  mode  of  making  the  objection  is  by 
challenging  the  polls  as  to  the  substituted  person,  and  upon  such  challenge 
the  name  so  improperly  inserted  will  be  stricken  out.     Ibid.  369. 

LAW  AND  FACT. 
In  slander. 

1.  Whether  words  charged  to  have  been  spoken,  in  an  action  for 
slander,  are  actionable,  is  a  question  of  law  for  the  court;  whether  the 
words  charged  have  been  proven,  is  a  question  of  fact  for  the  jury. 
Schmisseur  v.  Kreilich,  347. 

AS    TO   WHAT    EVIDENCE    PROVES. 

2.  What  evidence  proves  or  tends  to  prove  is  for  the  jury  to  determine, 
and  it  is  not  the  province  of  the  court  to  instruct  as  to  its  effect,  or  what 
inferences  the  jury  may  draw  from  it.      City  of  Aurora  v.  Pennington,  564. 

Insured  premises — vacant  and  unoccupied. 

3.  As  a  question  of  law  and  of  fact.     See  INSURANCE,  10. 
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LEASE. 

Whether  a  sale  or  a  lease. 

Of  a  contract  in  respect  to  an  organ.     See  CONTRACTS,  7. 

LEVY. 

Mortgage  of  part  interest  in  chattels. 

Levy  on  the  other  interest — of  the  various  rights  in  respect  thereto.  See 
MORTGAGES,  8,  9,  10. 

LICENSE. 

For  sale  of  intoxicating  liquor. 

Discretionary  power  of  cities  and  towns.  See  INTOXICATING  LIQUORS,  4. 

LIENS. 
Judgment  lien. 

1.  As  to  property  parted  with  before  its  rendition.  Where  the  purchaser  of 
two  lots  cancels  his  contract  for  their  purchase,  and  takes  a  new  contract 
for  one  of  the  lots  only,  and  the  original  owner  sells  the  other  lot  to  a 
third  person,  who  takes  possession,  before  the  recovery  of  a  judgment 
against  the  original  purchaser,  the  judgment  will  create  no  lien  upon  the 
lot  so  taken  back  and  sold  to  the  second  purchaser,  and  the  sale  of  the 
same  on  execution  issued  upon  such  judgment  will  pass  no  title,  and  the 
sheriff's  deed  for  such  lot  will  be  set  aside  as  a  cloud  upon  the  title  of 
the  second  purchaser.      Carbine  v.  Morris,  555. 

Tax  lien  on  personal  property. 

2.  Whether  it  exists — and  of  the  rights  of  purchasers  under  tax  sale  as 
against  subsequent  purchasers  of  the  property.     See  TAXATION,  6,  7,  8. 

LIMITATIONS. 

Limitation  act  of  1839. 

1.  Color  of  title.  A  tax  deed,  regular  on  its  face,  is  sufficient  color  of 
title,  within  the  meaning  of  the  Limitation  act  of  1839.  Slubblefield  v. 
Borders,  279. 

2.  A  master's  deed  for  land  sold  under  decree  apparently  regular  on 
its  face,  and  properly  describing  the  land,  and  purporting  to  convey  the 
land,  is  good  as  color  of  title,  although  sealed  by  the  master  several 
years  after  its  delivery.  The  sealing,  in  such  case,  relates  back  to  the 
original  delivery.     Davis  v.  Hall  et  al.  85. 

3.  Of  the  good  faith.  Under  the  Limitation  law  of  1839  good  faith 
will  be  presumed,  until  rebutted  by  proof.  Claim  of  title  in  good  faith 
is  one  acquired  under  the  sincere  belief  that  the  party  is  the  owner.  The 
good  faith  required  in  the  acquisition  of  color  of  title  is  a  freedom  from 
a  design  to  defraud  the  person  having  the  better  title.  Actual  or  con- 
structive notice  of  irregularities  does  not  necessarily  impute  bad  faith  or 
fraud  to  the  party  chargeable  with  notice.     Ibid.  85. 
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LIMITATIONS.     Limitation  act  of  1839.     Continued. 

4.  Former  decision.  The  apparent  teaching  of  the  case  of  Bowman  v. 
Wettig,  39  111.  429,  as  to   the  effect  of  notice  upon  the  question  of  good 

faith,  has  not  been  adhered  to  in  the  later  cases.     Davis  v.  Hall  et  al.  85. 

5.  Whether  a  conveyance  claimed  to  be  color  of  title  was  acquired  in 
good  faith  is  a  question  of  fact  to  be  determined  by  the  evidence,  and 
the  presumptions  of  law  with  respect  to  the  motives  and  intentions  of 
men  in  the  business  affairs  of  life.  Good  faith,  within  the  meaning  of 
the  statute,  is  the  opposite  of  fraud  and  of  bad  faith,  and  its  non-exist- 
ence, as  in  all  other  cases  where  fraud  is  imputed,  must  be  established  by 
proof  by  him  who  alleges  it.     Stubblefield  v.  Borders,  279. 

6.  Right  of  one  in  possession  to  purchase  tax  certificate  and  acquire  a  deed 
thereunder.  The  mere  fact  that  one  is  in  possession  of  land,  does  not 
debar  him  of  the  right  to  purchase  from  another  a  certificate  of  the  sale 
of  that  land  for  non-payment  of  taxes,  and  to  obtain  a  deed  thereunder 
for  the  purpose  of  relying  upon  the  same  as  color  of  title  under  the 
statute.  Like  any  other  person  holding  under  a  possessory  title,  and 
apprehensive  as  to  its  validity,  he  may  well  fortify  his  position  by  buying 
in  a  threatening  outstanding  title,  such  as  a  tax  certificate.     Ibid.  279. 

7.  Of  course,  if  the  person  in  possession  is  holding  in  such  manner  as 
to  make  it  his  duty  to  pay  the  taxes, — as,  that  he  claims  to  be  the  owner 
of  the  premises,  and  they  are  assessed  in  his  name,  then  he  can  not  profit 
by  their  sale  for  non-payment  of  taxes.     Ibid.  279. 

8.  But,  as  the  law  presumes  good  faith,  in  the  absence  of  proof  as  to 
the  manner  in  which  the  person  in  possession  holds  such  possession,  or  as 
to  the  character  of  the  title  under  which  he  claims,  it  will  be  assumed  it 
was  not  his  duty  to  pay  the  taxes,  and  he  may  rightfully  acquire  a  tax 
certificate  without  its  purchase  being  regarded  as  a  mere  redemption. 
Ibid.  279. 

9.  When  disability  of  female  ceases.  A  female,  to  avoid  the  limitation 
under  the  act  of  1839,  must  bring  her  action  within  three  years  after  she 
attains  the  age  of  eighteen  years.     Davis  v.  Hall  et  al.  85. 

As  to  municipal  corporations. 

10.  This  court  has  recognized  the  doctrine  that  in  an  action  on  con- 
tract or  for  tort  a  municipal  corporation  may  plead,  or  have  pleaded 
against  it,  the  Statute  of  Limitations.     Ramsay  v.  Clinton  County,  225. 

Pleading  the  statute. 

11.  In  ejectment — may  be  relied  on  under  general  issue.  See  EJECT- 
MENT, 4. 

MANDAMUS. 

When  it  will  lie. 

1.  The  writ  of  mandamus  will  not  be  awarded  in  any  case  unless  the 
party  applying  for  it  shows  a  clear  legal  right  to  have  the  thing  sought 
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MANDAMUS.     When  it  will  lie.     Continued. 

by  it  done,  and  in  the  manner  asked,  and  by  the  person  or  body  sought 
to  be  coerced.     People  ex  rel.  Harms  v.  Klokke  et  al.  134. 
Interpleader. 

2.  Not  allowable.  Section  7  of  chapter  87,  Rev.  Stat.  1874,  entitled 
"Mandamus,"  does  not  give  to  any  person  who  has  or  claims  an  interest 
in  the  subject  matter  of  a  mandamus  proceeding,  the  right  to  interplead 
and  become  a  plaintiff  and  ask  affirmative  relief.  The  purpose  of  the 
statute  appears  to  be  to  make  any  person  against  whom  the  writ  might 
properly  issue  a  party  defendant.  Winstanley  v.  The  People  ex  rel.  City 
of  East  St.  Louis,  402. 

AS  TO  WHO  SHOULD  ASK  THE  WRIT. 

3.  As  a  matter  of  defence.  If  some  person  other  than  the  relator  is 
entitled  to  the  writ,  that  would  be  matter  of  defence,  and  could  not  be 
availed  of  by  interpleader.     Ibid.  402. 

MARRIED  WOMEN. 

Separate  property — husband's  debts. 

1.  The  amount  of  a  promissory  note  given  to  a  married  woman,  on  the 
sale  of  a  house  which  belonged  to  her  before  her  marriage,  is  not  liable 
to  garnishment  by  a  creditor  of  her  husband.  The  proceeds  of  the  sale 
of  her  separate  property  can  not  be  subjected  to  the  payment  of  the  hus- 
band's debts.     Rippen  v.  Schoen,  229. 

What  regarded  as  separate  property. 

2.  Under  a  deed  to  husband  and  wife — of  the  rule  before  and  since  the  Mar- 
ried Woman's  act  of  1861.     See  WITNESSES,  6. 1 

Power  to  make  contracts. 

3.  As,  to  make  note  with  her  husband.  Prior  to  July  1,  1874,  a  married 
woman  living  with  her  husband  was  totally  incapacitated  to  give  a  note, 
with  her  husband  or  otherwise,  as  surety,  and  could  not  give  any  binding 
authority  to  do  any  act  essential  to  the  making  or  delivery  of  the  same; 
but  if  such  note  was  delivered  by  her  after  that  time,  or  by  some  one  for 
her,  under  authority  from  her  given  subsequent  to  that  day,  it  would  be 
valid,  as  the  statute  which  then  went  into  force  gives  a  married  woman 
power  to  make  contracts  as  if  she  were  still  unmarried.  Taylor  et  al.  v. 
Boardman,  566. 

4.  Where  a  promissory  note  is  signed  by  a  husband  and  wife  prior  to 
July  1,  1874,  and  left  with  a  third  person  to  be  delivered,  a  delivery  after 
that  day  by  such  person  will  not  render  the  same  valid  and  binding  upon 
the  wife,  unless  the  authority  to  make  the  delivery  was  given  by  her  after 
that  date.     Ibid.  566. 
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MASTER  AND  SERVANT. 
Liability  of  master  for  injury  to  servant. 

1.  From  defective  machinery.  A  servant  can  not  recover  of  bis  em- 
ployer damages  for  an  injury  received  while  in  the  discharge  of  his  duty, 
from  a  defect  in  machinery  used,  without  showing  that  the  employer  had 
knowledge,  or  might  have  had  knowledge,  of  the  defect,  by  the  use  of 
reasonable  diligence.  East  St.  Louis  Packing  and  Provision  Co.  v.  High- 
tower,  139. 

2.  How  far  the  servant  assumes  the  hazards  of  the  service.  An  employee 
who  enters  upon  any  service  assumes  all  the  ordinary  hazards  arising 
from  the  performance  of  the  duties  of  his  voluntary  engagement,  and  the 
employer  will  not  be  liable  to  him  for  an  injury  caused  without  his  fault, 
when  he  does  nothing  to  render  the  service  more  dangerous  than  it  was 
known  to  be  by  the  employee  before  he  engaged  in  it.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  Clark,  43. 

3.  Of  injury  to  servant  of  the  company  owning  a  railroad  occasioned  by  negli- 
gence of  servants  of  another  company  using  the  same  road  under  a  lease.  A 
person  engaging  in  the  service  of  a  railway  company  as  an  engine-driver, 
with  full  knowledge  of  the  dangers  incident  to  the  service,  who  receives 
an  injury  while  in  the  discharge  of  his  duties,  by  a  collision  with  a  train 
of  another  company  using  the  same  part  of  the  road  under  a  lease  from 
his  employer,  through  the  negligence  and  recklessness  of  the  employees  of 
the  lessee  company  in  running  the  train  in  violation  of  the  reasonable 
rules  of  the  lessor  company,  can  not  recover  damages  of  the  company  em- 
ploying him,  such  an  accident  being  one  of  the  ordinary  perils  of  the  ser- 
vice, and  not  attributable  to  any  negligence  on  the  part  of  the  employer. 
Ibid.  43. 

4.  Where  two  railway  companies  occupy  and  use  a  portion  of  the  same 
road  as  a  common  track,  the  one  as  owner  thereof,  and  the  other  as  lessee, 
under  proper  rules  and  regulations  as  to  the  joint  use  so  as  to  secure  care 
and  safety,  the  lessor  company,  in  the  employment  of  servants  to  operate 
its  trains  over  such  road,  does  not  impliedly  contract  with  such  servants 
that  the  employees  of  the  lessee  company  will  observe  strictly  the  rules 
adopted  to  secure  safety  in  the  running  of  trains  over  the  common  road, 
and  will  not  be  held  liable  to  a  servant  for  an  injury  caused  by  the  negli- 
gence of  the  servants  of  the  lessee  company.     Ibid.  43. 

Declarations  of  servant. 

5.  Whether  admissible  against  the  master.     See  EVIDENCE,  10,  11. 

MEASURE  OF  DAMAGES. 

Under  special  contract. 

1.  If  services  are  rendered  under  a  special  contract,  and  the  compen- 
sation therein  provided  has  been  received,  the  party  performing  the  ser- 
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MEASURE  OF  DAMAGES.     Under  special  contract.     Continued. 

vices  can  not  recover  anything  further,  no  matter  what  such  services  were 
worth.     Bradbury  v.  Helms,  35. 
Under  implied  contract. 

2.  If  services  are  performed  for  one  at  his  instance  and  request,  or  are 
rendered  under  circumstances  showing  that  he  requested  and  accepted  the 
same,  in  the  absence  of  all  proof  of  a  contract  under  which  such  services 
were  performed  the  law  will  imply  a  promise  on  his  part  to  pay  what  the 
services  are  reasonably  worth.     Ibid.  35. 

In  suit  on  bill  op  exchange. 

3.  Damages  on  protest.  The  five  per  cent  damages  given  by  statute 
upon  a  bill  of  exchange  "  in  case  suit  has  to  be  brought,"  are  properly 
recoverable  in  suit  upon  the  bill.     Skelton  v.  Dustin,  49. 

In  trespass  for  mining  and  carrying  away  coal. 

4.  It  was  held  in  the  cases  of  Robertson  v.  Jones,  71  111.  405,  and  Illinois 
and  St.  Louis  Railroad  and  Coal  Co.  v.  Ogle,  82  id.  627,  that  in  an  action 
of  trespass  for  mining  and  taking  coal  from  the  plaintiff's  land,  he  may 
recover  the  value  of  the  coal  at  the  mouth  of  the  pit,  less  the  cost  of  carry- 
ing it  there  from  the  place  where  it  was  dug,  allowing  the  defendant 
nothing  for  digging.  In  this  case,  after  a  full  review  of  the  question,  the 
rule  of  damages  as  above  laid  down  is  adhered  to.  Illinois  and  St.  Louis 
Railroad  and  Coal  Co.  v.  Ogle,  353. 

In  suit  against  railroad  company. 

5.  Neglect  to  fence — injury  to  stock — constitutionality  of  act  allowing  double 
damages.     See  RAILROADS,  1. 

Exemplary  damages. 

6.  In  slander.  From  the  speaking  of  actionable  words  malice  is  im- 
plied, which  will  justify  exemplary  damages.    Schmisseur  v.  Kreilich,  347. 

7.  In  trespass  quare  clausum  f regit.  Where  one  engaged  in  mining  and 
removing  coal  from  his  own  land,  crosses  the  line  and  proceeds  to  mine 
and  remove  coal  from  the  land  of  another,  not  by  mere  mistake,  but  know- 
ingly and  willfully,  in  an  action  of  trespass  by  the  owner  of  the  land  so 
intruded  upon,  the  jury  will  be  warranted  in  giving  punitive  damages. 
Illinois  and  St.  Louis  Railroad  and  Coal  Co.  v.  Ogle,  353. 

METROPOLITAN  POLICE  ACT. 
For  the  city  of  East  St.  Louis. 

1.  Of  its  constitutionality.  The  "  Act  to  establish  a  police  force  for  the 
city  of  East  St.  Louis,"  in  force  February  22, 1867,  (Private  Laws  of  1867, 
vol.  2,  p.  483,)  and  the  act  amendatory  thereof,  in  force  March  27,  1869, 
(Private  Laws  of  1869,  vol.  1,  p.  911,)  are  unconstitutional  and  void.  Hinze 
el  al.  v.  The  People  ex  rel.  Halbert,  406. 

2.  Not  only  are  those  portions  of  these  acts  unconstitutional  which 
purport  to  authorize   the  police   commissioners  thereby  attempted  to  be 
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METROPOLITAN  POLICE  ACT. 

For  the  city  of  East  St.  Louis.     Continued. 

created  to  levy  taxes  and  to  create  indebtedness  against  the  corporation, 
because  the  commissioners  were  not  elected  by  the  people  of  the  munici- 
pality, nor  appointed  in  any  mode  to  which  the  people  had  given  their 
assent,  but  also  that  portion  of  the  acts  purporting  to  create  a  police  force 
for  the  city  is  unconstitutional  and  void.  The  acts  were  intended  to  pro- 
vide an  entire  system, — and  the  power  not  existing  to  provide  a  support 
for  the  police  force  thus  attempted  to  be  created — that  power  involving 
the  power  of  taxation — the  authority  to  create  such  a  police  force  would 
become  nugatory ; — so  the  acts  in  their  entirety  must  fall.  Hinze  et  al.  v. 
The  People  ex  rel.  Halbert,  406. 

MISTAKE. 
Jurisdiction  in  chancery. 

1.  To  correct  mistakes.     See  CHANCERY,  13,  14. 
On  bill  to  correct  mistake  in  deed. 

2.  As  against  a  subsequent  purchaser — as  to  proof  of  consideration.  See 
CHANCERY,  16. 

MONEY  HAD  AND  RECEIVED. 
Whether  action  will  lie. 

1.  In  order  to  recover  upon  a  count  for  money  had  and  received,  it 
must  be  shown  that  the  defendant  has  received  money  for  the  use  of 
the  plain  tiff.     Grayville  and  Maitoon  Railroad  Co.  v.  Burns,  802. 

Remedy  at  law. 

2.  Not  in  chancery.  If  money  paid  by  a  county  to  its  clerk  be  recov- 
able  back  by  the  county,  the  action  at  law  for  money  had  and  received  is 
a  full  and  complete  remedy,  and  where  no  fraud  is  shown  a  resort  cannot 
be  had  to  a  court  of  equity.     Ramsay  v.  Clinton  County,  225. 

MORTGAGES. 
Merger — conveyance  in  fee  to  mortgagee. 

1.  A  prior  mortgagee,  by  taking  a  conveyance  from  the  mortgagor, 
does  not  thereby  lose  his  lien,  as  against  a  subsequent  incumbrance  by 
mortgage,  or  postpone  the  same  to  that  of  the  second  one.  Rogers  et  al.  v. 
Herron  et  al.  583. 

Junior  mortgagee. 

2.  Right  of  redemption.  Where  the  prior  mortgagee  takes  a  conveyance 
of  the  mortgagor's  equity  of  redemption  after  the  execution  of  a  second 
mortgage  by  the  latter,  the  j  unior  mort gagee  may,  on  a  bill  properly  framed, 
redeem  from  the  first  mortgage,  and  have  the  property  sold  on  foreclosure, 
regardless  of  the  conveyance.     Ibid.  583. 

43—92  III. 
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Mortgage  on  leasehold  interest. 

3.  Falls  with  estate  upon  which  it  is  given.  A  mortgage  given  upon  a 
leasehold  interest  in  land  for  a  term  of  years  must  fall  with  the  term, 
and  upon  the  expiration  of  the  term  can  not  be  foreclosed  as  against  the 
reversioner,  although  the  bill  may  have  been  filed  before  the  term 
expired.     Rogers  et  al.  v.  Herron  et  al.  583. 

Mortgagee  in  possession. 

4.  Whether  so  regarded — rents  and  profits.  A  prior  mortgagee  under  a 
mortgage  upon  a  term  of  years,  who  takes  possession  of  the  premises 
under  a  purchase  of  the  fee  from  the  mortgagor,  who  had  acquired  the  fee 
after  he  made  the  mortgage,  is  not  to  be  regarded  as  a  mortgagee  in  pos- 
session, and  as  such  accountable  for  the  rents  and  profits  to  a  junior 
mortgagee  of  the  same  term.     Ibid.  583. 

Chattel  mortgages. 

5.  Taking  possession  under  chattel  mortgage — whether  sufficient.  A  mort- 
gagee of  an  undivided  two-thirds  interest  in  a  portable  engine,  in  order 
to  show  he  had  taken  possession  of  the  property  under  the  mortgage, 
made  the  facts  appear  as  follows :  The  engine  had  been  taken  to  a 
foundry  by  the  owner  of  the  other  one-third  interest,  in  whose  possession 
the  property  was,  for  the  purpose  of  repairs.  The  mortgagee  found  the 
engine  at  the  foundry,  and  told  the  owner  of  the  foundry  to  look  after  it 
for  him,  and  he  said  he  would  retain  it,  and  let  the  mortgagee  know  if 
anything  should  happen;  and  upon  the  interest  of  the  owner  of  the  one- 
third  of  the  engine  being  attached,  the  owner  of  the  foundry  notified  the 
mortgagee  of  the  fact.  This  was  all  the  possession  the  mortgagee  took, 
and  in  view  of  the  ponderous  nature  of  the  property,  and  being  already 
on  the  premises  of  a  third  party  claiming  no  interest  in  it,  such  a  taking 
of  possession  was  all  the  law  required.  Gaar,  Scott  $  Co.  et  al.  v.  Hurd, 
315. 

6.  Possession  in  mortgagee  as  obviating  defect  in  acknowledgment.  Where 
a  mortgagee  of  chattels  has  taken  possession  of  the  property  under  his 
mortgage,  as  to  the  rights  of  third  persons  subsequently  acquired  it  is 
immaterial  whether  the  mortgage  was  acknowledged  before  the  proper 
officer,  or,  indeed,  whether  it  was  acknowledged  at  all.     Ibid.  315. 

7.  Mortgagee  taking  possession  prematurely — who  may  object.  The  ques- 
tion, whether  a  mortgagee  of  chattels  has  taken  possession  of  the  prop- 
erty before  he  had  a  right  to  do  so  under  the  terms  of  the  mortgage,  is 
one  which  concerns  the  mortgagor  alone,  and  can  not  be  raised  by  third 
persons  who  had  no  interest  in  the  property  at  the  time  the  possession 
was  taken.     Ibid.  315. 

8.  Where  part  interest  of  another  in  the  property  is  attached — duty  of 
mortgagee,  as  to  purchaser  under  the  attachment.  Where  a  mortgagee  of  a  part 
interest  in  a  chattel  has  reduced  the  property  to  possession,  and  the  part 
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interest  of  another  therein  is  levied  upon  under  an  attachment  against 
such  other  person,  and  in  pursuance  of  the  levy  the  officer  takes  the 
property  into  his  possession,  the  mortgagee  at  the  time  having  no  knowl- 
edge of  the  levy,  it  is  not  necessary  to  the  preservation  of  his  rights 
under  his  mortgage  as  against  the  attaching  creditor  that  he  should  pur- 
sue the  property  and  attempt  to  reclaim  it  from  the  officer.  Gaar,  Scott 
$  Co.  et  al.  v.  Hurd,  315. 

9.  And  herein,  of  taking  possession  of  a  chattel  by  an  officer  who  levies  upon 
a  part  interest  therein.  Indeed,  in  such  case  the  mortgagee  would  have 
no  right  to  reclaim  the  possession  of  the  chattel  from  the  officer,  nor,  if  he 
had  been  present  at  the  time  of  the  levy,  would  he  have  had  any  right  to 
interfere  with  the  officer  in  taking  possession  under  the  levy,  because  an 
officer  has  the 'right,  under  a  writ  against  one  tenant  in  common  of  a 
chattel,  to  take  possession  of  the  property  to  the  exclusion  of  the  others. 
Ibid.  815. 

10.  When  mortgagor's  equity  of  redemption  is  levied  upon — duty  of  mort- 
gagee as  to  subsequent  purchasers  under  such  levy.  Nor  is  it  essential  to  the 
preservation  of  the  rights  of  a  mortgagee  of  a  chattel  who  has  acquired 
the  possession  of  the  property  under  his  mortgage,  in  case  of  a  levy  by 
attachment  upon  the  mortgagor's  equity  of  redemption,  to  interpose  his 
superior  right  of  possession  for  the  purpose  of  selling  under  the  mort- 
gage, and  thereby  prevent  the  sale  of  the  mortgagor's  interest  under  the 
attachment.  So  far  as  purchasers  under  such  attachment  are  concerned,  it 
is  at  the  option  of  the  mortgagee,  as  his  interest  may  suggest,  whether  he 
will,  under  such  circumstances,  assert  his  superior  right  to  subject  the 
property  to  sale  for  the  satisfaction  of  his  debt.     Ibid.  815. 

11.  Foreclosure  of  chattel  mortgage  tohere  property  is  in  possession  of  another 
— whether  a  sale  should  be  ordered,  or  the  party  in  possession  be  decreed  to  pay 
the  value.  A  mortgagee  of  a  two-thirds  interest  in  a  portable  engine 
brought  his  suit  in  chancery  for  foreclosure.  One  of  the  defendants  in 
the  bill  was  the  owner  of  the  other  third  interest  in  the  engine,  and  had 
the  property  in  his  possession  in  another  State,to  which  he. had  removed  it 
from  this  State,  for  the  purpose  of  defeating  the  rights  of  the  complain- 
ant as  mortgagee,  and  denying  the  complainant's  rights  altogether.  The 
decree  directed  the  party  thus  in  possession  of  the  property  to  pay  the 
complainant  two-thirds  of  its  value  instead  of  ordering  a  sale.  This 
was  held  to  be  proper,  in  view  of  the  circumstances  named,  and  of  the 
further  fact  that  defendant  did  not  propose  or  evince -a  willingness  to 
return  the  property  within  the  jurisdiction  of  the  court  in  order  that  it 
might  be  sold,  and  also  in  consideration  of  the  difficulty  and  expense 
which  would  attend  the  removal  of  such  property.     Ibid.  315. 

Subsequent  purchaser. 

12.  When  bound  to  pay  prior  mortgage  made  by  his  vendor.  See  PUR- 
CHASERS, 5. 
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Of  the  power  to  create. 

1.  Only  under  legislative  grant.  The  power  to  create  a  debt  by  a  county, 
or  to  subscribe  for  stock  in  a  railroad,  or  to  issue  bonds  to  raise  money 
to  aid  in  its  construction,  must  be  conferred  by  grant  from  the  law-making 
power,  and  when  the  grant  is  made  and  the  power  is  conferred,  the 
authority  must  be  substantially  pursued.     Gaddis  v.  Richland  County,  119. 

2.  Power  of  the  legislature  to  impose  debts  to  be  paid  by  taxation.  The 
5th  section  of  article  9  of  the  constitution  of  1848  was  a  limitation  on 
the  power  of  the  legislature  to  impose  a  tax  upon  municipal  corporations 
for  corporate  purposes,  and  prohibited  that  branch  of  the  government 
from  creating  municipal  indebtedness  to  be  paid  by  taxation  imposed  on 
the  property  in  such  municipalities,  unless  the  corporate  authorities  in 
some  manner  manifested  their  assent.     Ibid.  119. 

Consent  of  the  people  essential. 

3.  The  Metropolitan  Police  act  for  the  city  of  East  St.  Louis,  in  that 
regard,  in  violation  of  the  constitution.  See  METROPOLITAN  POLICE 
ACT,  1,  2. 

MUNICIPAL  SUBSCRIPTIONS  AND  BONDS. 
Of  the  existence  of  the  power. 

1.  Must  be  by  express  grant.  There  is  no  implied  authority  in  munici- 
pal corporations  to  incur  debts  or  borrow  money  in  order  to  purchase 
stock  or  subscribe  for  shares  of  stock  in  railroad  corporations,  but  such 
authority  must  be  conferred  by  express  grant,  and  can  not  be  assumed 
from  implication  or  innuendo,  merely.  Pitzman  v.  Village  of  Freeburg, 
111;    Gaddis  v.  Richland  County,  119. 

2.  Power  of  village,  under  charter  of  Belleville  and  Southern  Illinois  Rail- 
road Company,  and  the  act  of  1849.  The  charter  of  the  Belleville  and 
Southern  Illinois  Railroad  Company  authorized  the  directors  of  the  com- 
pany to  receive  subscriptions  to  the  capital  stock  of  the  company,  as 
might  be  prescribed  by  their  by-laws  and  regulations,  "from  any  county, 
city,  town  or  village,"  and  the  charter  further  provided,  "any  such  sub- 
scription shall  be  valid  and  binding  upon  any  county,  city,  town  or 
village  making  the  same:  Provided,  said  subscriptions  shall  be  made,  in 
every  respect,  subject  to  the  provisions  and  restrictions  of  an  act  entitled 
'An  act  to  provide  for  a  general  system  of  railroad  incorporations,'  ap- 
proved November  6, 1849:  "  Held,  the  charter  did  not  confer  power  upon 
municipal  corporations  to  subscribe  to  the  stock  of  the  company,  nor  did 
the  reference  to  the  provisions  of  the  act  of  1849  enlarge  the  terms  of  the 
grant.     Pitzman  v     Village  of  Freeburg,  111. 

3.  Under  the  act  of  1849.  The  act  entitled  "An  act  to  provide  for  a 
general  system  of  railroad  incorporations,"  approved  November  6,  1849, 
in  so  far  as  it  provides  for  municipal  subscription  to  the  capital  stock  of 
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railroad  companies,  has  no  reference  whatever  to  villages,  but  applies 
only  to  counties  and  cities.     Pitzman  v.   Village  of  Freeburg,  111. 

Power  to  make  money  donation. 

4.  Does  not  include  poiver  to  give  bonds.  It  has  been  held,  where  a  law 
authorizes  the  donation  of  money  by  a  municipal  corporation  to  aid  in  the 
construction  of  a  railroad,  and  provides  for  levying  a  tax  to  raise  the 
amounts  donated  as  they  become  due,  neither  the  municipal  corporation, 
nor  its  officers,  have  power  to  borrow  money  or  to  issue  bonds  in  payment 
of  such  donation,  and  bonds  issued  in  payment  thereof  are  void.  Lippin- 
cott  et  al.  v.  Town  of  Pana  et  al.  24. 

Ratification. 

5.  If  municipal  bonds  are  issued  without  authority  of  law,  and  are, 
therefore,  void,  the  subsequent  levy  of  taxes  and  payment  of  interest 
thereon  will  not  render  them  valid,  even  in  the  hands  of  innocent  pur- 
chasers, but  it  is  otherwise  if  the  bonds  are  voidable  only  for  irregularity 
in  the  election  or  their  issue.     Ibid.  24. 

Purchasers  must  take  notice. 

6.  As  to  want  of  power.  As  a  general  rule,  no  person  can  acquire 
rights  under  a  void  instrument,  and  such  is  the  case  with  forged  paper, 
and  public  securities  issued  without  authority.  If  county  bonds  are 
issued  in  payment  of  a  subscription  to  a  railway  company  without 
authority  of  law,  they  are  void,  and  an  innocent  purchaser  before  their 
maturity  acquires  no  rights  under  them  to  be  protected.  Such  purchaser 
must  look  to  the  authority  under  which  they  purport  to  have  been  issued. 
Gaddis  v.  Richland  County,  119. 

Recitals  in  bonds. 

7.  When  no  protection.  Where  there  is  an  entire  absence  of  power,  as 
distinguished  from  a  defective  execution  of  a  power,  the  recitals  of  those 
invested  with  the  ministerial  duty  of  issuing  municipal  bonds  will  afford 
no  protection  to  even  bona  fide  holders  for  value  of  such  bonds,  and  such 
holders  are  bound  to  take  notice  of  the  want  of  authority  to  issue  them. 
Lippincott  et  al.  v.  Town  of  Pana  et  al.  24. 

Of  the  election. 

8.  Steps  preliminary  to  election  must  be  observed.  Under  a  charter  of  a 
railway  company  authorizing  any  town  to  donate  to  the  company  any  sum 
not  exceeding  $30,000,  upon  an  affirmative  vote  at  an  election  to  be  held 
for  the  purpose,  and  providing  that  no  such  election  should  be  held  until 
the  company  should  file  with  the  county  and  town  clerks  a  proposition  to 
the  inhabitants  of  the  town,  and  publish  the  same,  such  proposition  is 
a  necessary  preliminary  step  to  the  calling  of  an  election,  and  where  the 
sum  of  $100,000  was  voted  by  a  town  as  a  donation,  without  such  initia- 
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tory  step  to  the  election,  it  was  held,  that  the  donation   could  not  be  sus- 
tained under  the  power  given  in  such  charter.     Lippincolt  et  al.  v.  Town 
of  Pana  et  al.  24. 

9.  Where  an  amendment  to  a  railroad  charter  authorizes  a  subscription 
or  donation  by  towns  in  aid  of  the  road,  upon  an  affirmative  vote  of  the 
people,  at  an  election  to  be  held  and  conducted,  and  returns  thereof  to  be 
made,  as  in  general  elections,  an  election  conducted  as  a  special  town 
meeting,  presided  over  by  a  moderator,  and  not  held  by  three  judges,  as 
under  the  general  election  law  is  required,  will  be  a  nullity,  and  confer 
no  power  to  issue  bonds  of  the  town  in  payment  of  the  subscription  or 
donation  voted,  and  such  bonds,  if  issued,  will  be  void.     Ibid.  24. 

10.  Must  be  called  by  the  proper  authority.  Where  power  has  been  con- 
ferred upon  the  county  court  of  any  county,  though  the  county  may  be 
under  township  organization,  as  the  body  to  call  an  election  upon  the 
question  of  subscribing  to  the  capital  stock  of  a  railroad  company  by  the 
county,  and  which  authority  shall  prescribe  the  conditions  of  the  sub- 
scription, make  the  subscription  and  issue  county  bonds  in  payment 
thereof,  that  court  can  alone  act  in  carrying  out  the  power,  and  if  the 
power  is  exercised  by  the  board  of  supervisors  or  any  functionaries  other 
than  such  court,  their  acts  will  be  simply  void  for  want  of  power.  Gad- 
dis  v.  Richland  County,  119. 

11.  When  board  of  supervisors  may  act  for  county  court.  Although  the 
power  conferred  upon  county  courts,  in  relation  to  municipal  subscrip- 
tions to  railroads,  by  the  general  act  of  1849,  may,  under  that  act,  be 
exercised  by  the  board  of  supervisors  in  counties  afterwards  acting  under 
township  organization,  the  rule  does  not  apply  to  counties  so  organized 
where  the  authority  is  specifically  conferred  on  the  county  court.  When 
the  power  conferred  is  exercised  by  a  tribunal  or  officer  not  authorized,  it 
can  not  be  said  to  be  a  defective  execution  of  the  power.  That  only 
occurs  when  it  is  exercised  by  the  proper  tribunal.     Ibid.  119. 

12.  Of  the  notice  of  the  elcttion.  Where  notice  of  a  special  county  election 
is  not  given  by  the  proper  officer  upon  whom  the  law  has  imposed  that 
duty,  but  is  given  by  another  or  different  officer,  the  notice  will  be  defec- 
tive, and  will  not  authorize  the  election  when  it  is  called  to  determine 
whether  the  county  shall  subscribe  to  the  capital  stock  of  a  railroad  com- 
pany. It  would  be  different  if  the  election  was  a  general  one  for  the 
election  of  county  officers  held  at  the  time  prescribed  by  law.     Ibid.  119. 

13.  Constitutional  prohibition — estoppel.  Where  it  is  sought  to  compel 
a  county  to  issue  its  bonds  in  payment  of  a  subscription  to  the  stock  of  a 
railroad  company,  the  subscription  having  been  made  since  the  adoption 
of  the  constitution  of  1870,  but,  as  alleged,  in  pursuance  of  an  authority 
conferred  by  an  election  held  for  that  purpose,  under  laws  then  existing, 
prior  to   the  adoption  of  the  constitution,  it  is  incumbent  upon  the  party 
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seeking  such  relief  to  show  the  validity  of  the  subscription,  and  of  the 
election  which  it  is  assumed  authorized  the  same  to  be  made,  in  order  to 
establish  the  right  under  the  proviso  to  the  constitutional  prohibition  on 
that  subject.  The  People  ex  rel.  Cairo  and  St.  Louis  Railroad  Co.  v.  Jackson 
County,  441. 

14.  And  where,  in  such  proceeding,  it  appeared  that  the  county  court, 
at  a  time  subsequent  to  the  adoption  of  the  new  constitution,  entered  an 
order  reciting  that  the  election  previously  held  was  duly  held  in  pursu- 
ance of  law,  and  directing  the  subscription  to  be  made,  it  was  held  such 
finding  in  respect  to  the  alleged  validity  of  the  election  could  not  operate 
to  estop  the  county  from  denying  that  the  election  was  properly  held, 
or  relieve  the  party  claiming  the  benefit  of  the  subscription  from  the 
burden  of  showing  it  was  so  held.     Ibid.  441. 

15.  Nor  will  the  county  be  estopped,  by  the  completion  of  the  road 
according  to  the  terms  of  the  attempted  subscription,  from  denying  the 
legality  of  the  election.  No  notice  that  the  want  of  power  to  make  the 
subscription  would  be  relied  upon  was  required  to  be  given  when  the 
bonds  were  called  for  in  payment  of  the  subscription ;  nor  would  the 
company  claiming  the  benefit  of  the  subscription  be  heard  to  urge,  as 
against  the  right  of  the  county  to  deny  the  existence  of  the  power,  that 
they  had  performed  labor  and  incurred  liabilities  on  the  faith  of  the  sup- 
posed subscription.     Ibid.  441. 

16.  In  such  case,  where  the  election  in  pursuance  of  which  the  sub- 
scription is  claimed  to  have  been  made  was  a  special  election,  authorized 
by  law  to  be  held  for  the  specific  purpose  of  determining  whether  and  upon 
what  conditions  the  subscription  should  be  made,  the  act  prescribing  the 
notice  which  should  be  given,  the  question  of  notice  lies  at  the  founda- 
tion of  the  power,  and  if  it  is  not  shown  that  the  notice  was  properly 
given,  as  required  by  the  statute,  there  will  be  no  inferences  in  favor  of 
the  validity  of  the  election,  and  the  power  will  fail.  In  this  the  rule  is 
different  from  that  which  prevails  in  cases  of  elections  held  under  the 
general  election  law,  where  the  time  of  holding  the  election  is  fixed  by 
the  statute.     Ibid.  441. 

17.  The  saving  clause  in  the  section  of  the  constitution  of  1870  which 
prohibits  municipal  subscription  or  donation  to  private  corporations, 
applies  only  when  the  subscription  or  donation  had  been  authorized  by 
vote  under  then  existing  laws  prior  to  the  adoption  of  that  instrument.  A 
.donation  voted  at  an  election  which  was  void,  can  not  be  consummated  and 
carried  into  effect  after  the  adoption  of  the  constitution  which  takes  away 
the  power.     Lippincott  el  al.  v.  The  Town  of  Pana  et  al.  24. 

Curative  legislation. 

18.  Power  of  legislature  to  cure  void  proceedings.  Where  an  election  on 
the  question  of  municipal  subscription  to  the  stock  of  a  private  corpora- 
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tion  is  void,  because  called  and  ordered  by  persons  not  authorized  to  call 
'  the  same,  and  consequently  not  a  valid  authority  for  the  creation  of  cor- 
porate indebtedness  or  liability,  the  legislature  is  powerless,  under  the 
constitution,  to  validate  such  election  by  subsequent  enactment,  and 
require  the  issuing  of  bonds  peremptorily.  The  effect  of  such  legislation 
is  to  create  a  municipal  indebtedness  without  the  assent  of  the  munici- 
pality.     Gaddis  v.  Richland  County,  119. 

19.  Effect  of  the  new  constitution  upon  a  curative  act  passed  prior  to  its 
adoption.  An  act  was  passed  in  1869,  intended  to  cure  any  irregularities 
which  might  have  intervened  in  elections  previously  held  for  the  purpose 
of  voting  subscriptions  by  municipalities' to  the  stock  of  railway  corpo- 
rations, declaring  such  elections  legal  and  binding,  and  purporting  to 
authorize  subscriptions  to  be  made  in  pursuance  thereof.  It  was  held, 
without  considering  the  question  as  to  the  validity  of  such  an  act  in  other 
respects,  that  the  new  constitution,  in  its  absolute  prohibition  of  any 
municipal  subscription  for  the  purpose  indicated,  except  when  made  in 
pursuance  of  an  election  held  prior  to  the  adoption  of  the  constitution, 
under  laws  then  existing,  operated  to  repeal  such  curative  act,  and  if  the 
authority  intended  thereby  to  be  given,  to  make  the  subscription  inde- 
pendently of  the  question  of  the  original  validity  of  the  election,  were 
not  exercised  before  the  adoption  of  the  constitution,  it  could  not  be 
exercised  afterwards.  The  proviso  to  the  prohibitory  clause  of  the  con- 
stitution saves  the  power  only  in  cases  where  it  was  conferred  by  a  vote 
of  the  people,  not  where  it  depended  alone  upon  a  legislative  grant.  The 
People  ex  rel.  Cairo  and  St.  Louis  Railroad  Co.  v.  Jackson  County,  441 

NEGLIGENCE. 

Negligence  in  railroads. 

1.  Not  slacking  speed  of  train.  Where  an  engine-driver  sees,  or  can  see 
in  time  to  slacken  the  speed  of  his  train,  a  lot  of  cattle  crossing  the  rail- 
road track  upon  a  highway,  but  does  not  stop  the  train  or  slacken  its 
speed,  and  kills  an  animal  which  has  escaped  from  the  owner's  enclosure, 
this  will  show  negligence  on  his  part  of  a  high  degree,  and  the  railroad 
company  will  be  liable  for  the  value  of  the  animal  so  killed.  Such  a 
case  is  not  like  the  cases  where  the  cattle  were  quietly  grazing  alongside 
the  track  when  discovered.  Chicago  and  Alton  Railroad  Co.  v.  Kellam, 
245. 

2.  Failure  to  erect  and  maintain  fences — injury  to  stock — constitutionality 
of  act  allowing  double  damages.     See  RAILROADS,  1. 

Contributory  and  comparative. 

3.  The  rule.  Where  the  plaintiff  is  guilty  of  contributory  negligence 
he  can  not  recover,  unless  it  appears  that  his  negligence  was  slight, 
and  that  of  the  defendant  gross,  in  comparison  with  each  other;  and  in 
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NEGLIGENCE.     Contributory  and  comparative.     Continued. 

instructing  the  jury  both   these    terms   should   be   used.     East  St.  Louis 
Packing  and  Provision  Co.  v.  Hightower,  139. 

4.  In  an  action  to  recover  for  an  injury  alleged  to  have  resulted  from 
the  negligence  of  the  defendant,  an  instruction  that  the  jury  can  not  find 
for  the  plaintiff  unless  they  "  believe  from  the  evidence  that  the  injury 
complained  of  was  caused  by  the  negligence  of  defendant,  and  the  plain- 
tiff was  without  fault,"  is  stronger  than  the  law  will  justify,  as  ignoring 
the  doctrine  of  comparative  negligence.  Ohio  and  3fississippi  Railway  Co. 
v.  Porter,  437. 

AS  BETWEEN  MASTER  AND  SERVANT. 

5.  Liability  of  the  master.     See  MASTER  AND  SERVANT,  1  to  4. 
Failure  to  defend  suit  at  law. 

6.  Whether  chancery  will  grant  relief  against  the  judgment.  See  CHAN- 
CERY, 10. 

NEGOTIABLE  INSTRUMENTS. 

In  case  of  joint  payees. 

Of  a  transfer  by  one.     See  ASSIGNMENT,  1,  2,  3. 

NEW  TRIALS. 

Newly  discovered  evidence. 

1.  The  court  is  not  justified  in  granting  a  new  trial  to  allow  the  intro- 
duction of  newly  discovered  evidence  which  is  merely  cumulative,  and  by 
no  means  conclusive.     Laird  v.  Warren,  204. 

Verdict  against  the  evidence. 

2.  Where  the  evidence  is  contradictory  and  wholly  irreconcilable,  it 
is  for  the  jury  to  weigh  it  and  give  it  such  credit  as  it  deserves;  and 
while  the  evidence  upon  which  a  verdict  is  based  in  such  a  case  may  be 
unsatisfactory  on  paper,  a  new  trial  will  not  be  granted  on  the  ground 
the  evidence  fails  to  support  the  finding.     Howitt  v.  Estella,  218. 

3.  Where  the  evidence  is  conflicting,  and  that  produced  by  either  party, 
considered  alone,  is  sufficient  to  require  a  verdict  in  his  favor,  a  new  trial 
will  not  be  granted  on  the  ground  that  the  verdict  is  not  sustained  by 
the  evidence.     Lewis  v.  Lewis,  237.  • 

Excessive  damages. 

4.  Ln  slander.  In  an  action  for  slander,  in  which  the  words  laid  and 
proven  charged  the  plaintiff,  a  young  woman,  with  having  "acted  the 
whore,"  it  appeared  the  plaintiff  was  of  good  character,  and  the  defendant 
wealthy.  It  was  held  $2500  damages  were  not  excessive.  Schmisseur  v. 
Kreilich.  347. 
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Chancery — granting  new  trial  at  law. 

5.  A  court  of  equity  will  not  grant  a  new  trial  in  a  case  at  law  on  the 
ground  of  newly  discovered  evidence  which  is  merely  cumulative  and  is 
not  of  a  conclusive  and  decisive  character,  nor  will  it  be  granted  to  enable 
witnesses  to  be  impeached,  or  to  allow  a  party  to  introduce  evidence  that 
he  might  have  obtained  on  the  trial  at  law  by  the  use  of  proper  diligence. 
Woodside  v.  Morgan  et  al.  273. 

NOTICE. 

What  will  amount  to  notice. 

1.  As  to  subsequent  purchaser — what  is  notice  of  fraud  in  his  grantor.  A 
purchaser  of  land  will  be  presumed  to  have  examined  the  title,  and  if 
there  was  anything  in  any  link  of  the  chain  of  title  showing  fraud,  or  such 
circumstances  as  would  put  a  prudent  man  on  inquiry  for  fraud,  he  will 
be  charged  with  notice  of  fraud,  if  any  existed.  Hunter  v.  Stoneburner,  75. 
See  PURCHASERS. 

Purchaser  from  corporation. 

2.  Whether  chargeable  with  notice  of  by-laws  of  corporation.  See  PUR- 
CHASERS, 6,  7. 

Of  constructive  notice. 

3.  Under  the  Recording  act.     See  RECORDING  ACT,  1. 
Persons  dealing  with  public  officers. 

4.  Must  take  notice  of  their  powers  and  duties.  A  public  officer  derives 
all  his  powers  from,  and  his  duties  are  prescribed  by  the  statute,  and  all 
persons  dealing  with  him  in  reference  to  public  affairs  are  bound  to  take 
notice  of  those  powers  and  duties,  and  see  that  he  is  acting  within  the 
scope  of  his  authority.      Tamm  et  al.  v.  Lavalle,  263. 

In  case  of  joint  purchasers. 

5.  As  to  notice  to  one  of  several  joint  purchasers — whether  notice  to  all — 
and  as  to  effect  upon  the  one  having  notice.  If  an  incumbrance  or  convey- 
ance be  in  existence  affecting  the  title  to  land,  and  a  purchase  be  made 
by  several  jointly,  or  as  tenants  in  common,  those  who  have  notice  of  the 
incumbrance  or  conveyance  will  hold  their  title  in  subordination  to  it, 
while  those  who  did  not  have  such  notice  will  hold  their  title  free  from 
the  claim  to  which  their  co-tenants  are  subjected.  Wait  et  al.  v.  Smith 
et  al.  385. 

6.  The  rule  that  notice  to  a  co-tenant  is  not,  by  mere  force  of  the  rela- 
tion of  co-tenancy,  notice  to  any  of  his  companions,  unless  in  cases  of 
notices  to  quit,  seems  to  prevail  without  any  qualifications  or  exceptions. 
Ibid.  385. 

Presentation  of  claims  against  estates. 

7.  A/ier  time  appointed  for  adjustment — necessity  of  notice.  See  ADMIN- 
ISTRATION OF  ESTATES,  3,  4. 
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Protest  of  bills  of  exchange. 

8.  Of  the  notice  required.     See  BILLS  OF  EXCHANGE,  4. 

Good  faith  in  acquiring  color  of  title. 

9.  Effect  of  notice  of  irregularities.     See  LIMITATIONS,  3,  4. 

OFFICE  AND  OFFICERS. 

Rights  and  duties  must  be  reciprocal. 

1.  There  can  be  no  legal  right,  in  an  individual  to  hold  an  office  or 
trust,  unless  there  is  also  a  corresponding  legal  right  in  the  public  to 
compel  performance  of  the  duties  with  which  the  office  or  trust  is  charged. 
Hlnze  el  al.  v.  The  People  ex  rel.  Halberl,  406. 

County  clerk. 

2.  Of  his  power  to  issue  warrants  on  the  county  treasurer.  See  COUNTY 
CLERK,  1,  2. 

Persons  dealing  with  public  officers. 

3.  Must  take  notice  of  their  powers  and  duties.     See  NOTICE,  4. 

OFFICIAL  BONDS. 

County  treasurer — county  collector. 

1.  In  which  capacity  liability  attaches.  Where  a  county  treasurer  in  a 
county  under  township  organization,  who  is  also  collector,  receives  taxes 
belonging  to  the  county,  he  will  be  considered  as  holding  the  same  as 
collector  until  he  reports  them  to  the  county  clerk  as  required  in  sec.  290 
of  the  Revenue  act,  and  until  this  is  done  his  sureties  on  his  bond  as 
treasurer  are  not  liable  for  the  same,  but  his  sureties  as  collector  are 
liable.     People,  use,  etc.  v.  Hoover  et  al.  575. 

2.  In  counties  under  township  organization  there  are  distinct  duties 
involved  in  the  offices  of  county  treasui-er  and  county  collector,  though 
exercised  by  the  same  person,  and  his  bond  as  collector  secures  the  per- 
formance of  duties  not  covered  by  his  bond  as  treasurer,  such  as  relate 
to  State,  corporation  and  other  taxes  not  given  to  the  county.     Ibid.  575. 

PARTIES. 
In  chancery. 

1.  Whether  complainant  or  defendant.  The  fact  that  a  necessary  party 
to  a  bill  in  chancery  is  made  a  complainant  when  he  might  properly  have 
been  made  a  defendant,  presents  no  obstacle  to  a  proper  adjudication  of 
the  rights  of  the  parties.     Sapp  et  al.  v.  Phelps  et  al.  588. 

Misjoinder  of  parties  in  chancery. 

2.  How  taken  advantage  of.     See  CHANCERY,  1. 
In  suit  to  close  up  insolvent  corporation. 

3.  Stockholders.  In  proceedings  under  sec  25  of  the  "  Act  concerning 
corporations,"  approved  April  18,  1872,  to  dissolve  or  close  up  the  busi- 
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PARTIES.     In  suit  to  close  up  insolvent  corporation.     Continued. 

ness  of  corporations,  etc.,  the  stockholders  are  necessary  parties.   Chesnut 
v.  Pennell,  55. 

Condemnation  of  land — appeal. 

4.  On  death  of  defendant,  who  may  appeal — the  executor  or  heir.  See 
APPEALS,  1. 

PARTITION. 

Description  of  land  in  petition. 

1.  Of  its  sufficiency.  A  petition  for  the  partition  of  lands  which  shows 
that  the  patentee  of  two  adjoining  quarters  of  land,  one  of  which  was 
fractional,  giving  their  numbers,  by  will  devised  the  same  to  petitioner 
and  A,  except  sixty  acres  thereof,  which  was  directed  to  be  divided  into 
lots;  that  the  sixty  acres  not  having  been  laid  out  into  lots,  descended  to 
the  six  sons  and  daughters  of  the  testator,  the  petitioner  being  a  son,  who, 
by  the  purchase  of  outstanding  interests,  became  the  owner  in  fee  of  said 
land,  except  the  shares  of  two  of  the  heirs,  naming  them,  in  the  sixty 
acres;  that  the  petitioner,  by  deed,  in  1846,  conveyed  the  land  to  one  J, 
except  twenty  acres,  reserved  to  satisfy  the  claims  of  the  two  heirs  who 
had  not  conveyed,  and  that  J  conveyed  the  land  with  a  like  reservation 
to  the  defendant;  and  that  since  the  petitioner  conveyed  in  1846,  he  had 
acquired,  by  purchase,  a  large  portion  of  the  interest  of  the  two  heirs  in 
the  twenty  acres  so  reserved  out  of  the  sixty  acres, — though  subject  to 
demurrer  was  held  not  so  defective  as  to  debar  the  petitioner  of  ail  relief 
upon  a  hearing,  and  that  it  was  apparent  the  land  sought  to  be  set  apart 
to  the  petitioner  was  twenty  acres  out  of  the  quarters  named.  Gill  v. 
Grand  Tower  Mining,  Manufacturing  and  Transportation  Co.  ei  al.  249. 

Tenant  in  common  as  executor  of  co-tenant. 

2.  Effect  upon  the  right  to  partition.  Wjaere  one  tenant  in  common  of 
lands  occupied  in  common  devised  his  half  interest  therein  to  his  son,  and 
appointed  the  other  tenant  in  common  his  executor,  and  gave  directions 
that  the  personal  property  should  remain  on  the  land  until  the  devisee 
should  become  of  age,  to  be  used  by  the  executor  as  before,  it  was  held, 
that  the  will  created  no  other  or  different  trust  in  the  executor  than  that 
imposed  on  any  other  executor  who  has  specific  instructions  in  a  will  as 
to  the  management  of  the  property  of  the  estate,  and  did  not  have  the 
effect  of  preventing  the  executor,  as  a  co-tenant,  from  selling  his  half  of 
the  land,  or  from  applying  for  and  obtaining  a  partition.  Hunter  v. 
Stoneburner,  75. 

3.  But  if  a  trust  were  created,  the  decree  of  a  court  of  competent 
jurisdiction  of  the  subject  matter  and  of  all  parties  in  interest,  while 
unreversed  and  standing  in  full  force,  in  all  collateral  proceedings  to 
avoid  a  sale  made  thereunder,  will  be  conclusive  of  the  right  to  have  a 
partition.     Ibid.  75 
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PARTNERSHIP. 

Whether  a  partnership  exists. 

1.  General  rule.  Where  there  is  no  joint  expense,  no  joint  property, 
no  joint  fund,  no  joint  losses,  no  joint  profits  and  no  arrangement  to  share 
loss  and  profit,  there  is  no  partnership.  A  communion  of  profit  is  of  the 
very  essence  of  the  contract  of  partnership,  for  without  this  communion 
of  profit,  a  partnership  can  not,  in  contemplation  of  law,  exist.  Irvin  v. 
Nashville,  Chattanooga  and  St.  Louis  Railway  Co.  103. 

2.  Different  but  connecting  lines  of  railroad  carrying  freight  at  through  rates. 
Where  there  was  an  arrangement  between  different  railroads  connecting 
with  each  other  whereby  each  road  agreed  to  carry  the  cars  of  the  others 
having  the  name  "Green  Line"  painted  thereon,  over  its  own  road,  with- 
out breakage  of  bulk,  at  such  rates  as  might  be  agreed  on,  each  company 
fixing  its  own  rates  of  freight  passing  over  its  own  road  and  collecting  the 
same  as  the  freight  passed  over  its  road,  and  having  no  interest  in  freights 
not  reaching  its  road,  each  road  desirous  of  making  a  through  rate  over 
other  roads  via  these  Green  Line  cars  would  ascertain  the  rates  the 
intermediate  road  or  roads  charged,  and,  adding  the  same  to  its  own  rates, 
fix  its  own  schedule  of  through  rates,  which  it  termed  "Green  Line  Rates," 
and  there  was  no  joint  expense  or  loss  or  profit,  except  that  where  a  loss 
could  not  be  located  on  any  particular  road,  a  pro  rata  share  of  the  loss 
was  borne  by  all  that  carried  the  freight,  it  was  held,  there  was  no  part- 
nership as  between  the  different  roads.     Ibid.  103. 

3.  Estoppel  to  deny  partnership.  And  where  there  was  an  arrangement 
like  the  foregoing,  the  fact  that  the  words  "Green  Line"  were  painted  on 
the  roof  of  a  wharf-boat,  and  were  also  printed  at  the  top  of  the  bills  of 
lading,  the  name  of  the  railroad  company  being  also  printed  on  the  bills 
of  lading,  would  not  estop  such  railroad  company  from  denying  there  was 
such  a  partnership.     Ibid.  103. 

4.  Of  evidence  in  respect  thereto.  The  mere  fact  that  an  abbreviated 
form,  as  "  Chas.  &  Wm.  Feickert,"  instead  of  "Charles  Feickert  and  Wil- 
liam Feickert,"  is  used  in  describing  the  payees  of  a  note,  does  not,  as  a 
matter  of  law,  authorize  the  public  to  assume  they  are  partners.  Ryhiner 
et  al.  v.  Feickert,  305. 

5.  The  possession  of  a  note  by  one  of  two  joint  payees  is  not  evidence 
that  the  payees  are  partners,  but  is  simply  prima  facie  evidence  of  the  title 
disclosed  upon  the  face  of  the  note.     Ibid.  305. 

Interest  upon  money  borrowed  by  a  partner. 

6.  Whether  chargeable  to  the  firm.  Where  a  partnership  is  formed  by 
three,  two  of  whom  are  to  furnish  the  capital,  which  they  do  furnish,  the 
other  to  furnish  no  part  thereof,  in  the  absence  of  any  agreement  to  that 
effect,  either  express  or  to  be  implied  from  the  conduct  of  the  parties, 
those  furnishing  the  capital  will  not  have  the  right  to  charge  the  firm 
with  interest  paid  by  them  on  moneys  borrowed  by  them  in  their  own 
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names  with  which  to  carry  on  the  business  of  the  firm.     Topping  et  al.  v. 
Paddock,  92. 

Money  due  a  partner — as  capital. 

7.  Where  a  former  clerk  is  taken  into  co-partnership  by  a  firm  which 
was  indebted  to  him,  and  the  amount  of  such  indebtedness  is  placed  to 
his  credit  upon  the  new  books,  to  which,  on  dissolution  of  the  firm,  is 
added  his  share  of  the  net  profits,  such  indebtedness  will  not  be  regarded 
as  capital  put  in  by  such  new  member,  but  rather  as  a  loan  to  the  firm  to 
be  repaid  him  with  his  share  of  the  profits.     Ibid.  92. 

PAYMENT. 

TO    A   THIRD    PERSON. 

1.  Payment  of  money  to  a  third  person  not  authorized  to  receive  it, 
and  known  by  the  person  making  the  payment  not  to  have  any  authority, 
will  not  avail  as  a  defence  in  a  suit  by  the  person  entitled  to  the  money. 
People,  use,  etc.  v.  D earns  et  al.  192. 

PENALTY. 
In  contract. 

Of  a  penalty  provided  for  in  case  money  shall  not  be  paid  at  stipulated  time. 
See  CONTRACTS,  6. 

PLEADING. 

Of  the  declaration. 

1.  In  action  upon  policy  of  insurance.  In  a  suit  upon  a  policy  of  insu- 
rance, the  policy  was  set  out  in  the  declaration  in  hozc  verba,  in  which  it 
was  stated  the  plaintiff  was  insured  against  loss  or  damage  by  fire  to  the 
amount  of  $1800,  "as  follows:  $600  on  his  one-story  frame  shingle  roof 
building  occupied  by  the  assured  as  a  saddlery  and  harness  store,  $1100 
on  his  stock  of  saddles  and  harness,  and  $100  on  his  harness  maker's 
tools,  all  contained  therein."  The  declaration  then  contained  this  aver- 
ment: "The  plaintiff  avers  that  after  the  time  of  the  making  of  the 
policy,  and  from  thence  until  the  happening  of  the  loss  and  damage  here- 
inafter mentioned,  he  had  an  interest  in  the  said  property  to  the  amount 
of  the  said  sum  so  by  the  defendant  insured  thereon  as  aforesaid, — and 
the  plaintiff  further  avers  that  on  the  19th  day  of  April,  1876,  the  said 
property  was  consumed  and  totally  destroyed  by  fire."  It  was  held  this 
was  a  sufficient  averment  of  the  separate  value  of  each  class  of  property 
which  was  destroyed,  when  taken  in  connection  with  the  policy  which 
was  set  out.     Phoenix  Ins.  Co.  v.  Perkey,  1£4. 

2.  The  declaration  averred  that  the  policy  was  issued  on  the  6th  of 
December,  1875,  for  one  year,  and  that  the  loss  occurred  on  the  19th  day 
of  April,  1876.  This  was  held  to  be  a  sufficient  averment  that  the  loss 
occurred  during  the  time  the  policy  was  in  force.     Ibid.  164. 
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3.  It  was  objected  to  the  declaration  that  the  notice  and  proofs  of  loss, 
as  averred,  did  not  disclose  whether  there  was  any  other  insurance  on 
the  property;  but  the  declaration  did  aver,  in  express  terms,  that  there 
was  no  other  insurance  on  the  property,  and  this  obviated  the  necessity 
of  a  statement  in  the  proof  of  loss  of  what  other  insurance  had  been 
made  on  the  property.     Phoznix  Ins.  Co.  v.  Perkey,  164. 

4.  In  a  declaration  upon  a  policy  which  requires  the  certificate  of  loss 
shall  be  made  by  a  notary  public,  etc.,  who  is  not  interested  in  the  loss, 
it  is  not  necessary  to  aver  that  the  notary  who*took  the  proofs  of  loss  was 
not  interested.  If  he  was  interested  that  is  a  matter  to  be  established  by 
the  company  in  defence.     Ibid.  164. 

Pleas. 

5.  Plea  must  answer  all  it  pro/esses.  Where  a  plea  professes  to  answer 
the  whole  cause  of  action  and  does  not,  it  is  bad,  and  if  there  is  no  other 
plea  the  plaintiff  may  disregard  it  and  take  judgment  by  default  at  the 
proper  time.     Mix  et  al.  v.  The  People,  549. 

6.  Where  a  plea  professes,  in  its  commencement,  to  answer  the  whole 
cause  of  action,  but  in  fact  answers  only  a  part,  the  whole  plea  is  bad. 
People,  use,  etc.  v.   Weber  et  al.  288. 

7.  In  an  action  upon  the  official  bond  of  a  sheriff,  the  breach  assigned 
being  the  neglect  and  failure  to  execute  a  writ  of  fieri  facias,  and  a  false 
return  to  the  execution  of  no  property,  it  was  averred  in  the  declaration  that 
there  was,  during  the  lifetime  of  the  execution,  real  estate  as  well  as  per- 
sonal estate  of  the  defendant  in  execution  within  the  county,  subject  to 
execution,  out  of  which  the  money  mentioned  therein  might  have  been 
made,  and  a  plea  thereto,  professing,  in  its  commencement,  to  answer  the 
whole  cause  of  action,  answered  only  as  to  the  personal  estate,  and  noth- 
ing in  respect  of  the  real  estate.  The  plea  was  held  bad  on  general 
demurrer  because  it  failed  to  answer  the  whole  cause  of  action  as  it  pro- 
fessed to  do  in  its  commencement.     Ibid.  288. 

8.  Plea  of  nil  debet  in  suit  on  appeal  bond.  The  plea  of  nil  debet  in  an 
action  of  debt  upon  a  bond,  where  there  are  no  common  counts  in  the 
declaration,  is  inapplicable,  and  bad  on  general  demurrer.  Mix  et  al.  v. 
The  People,  549. 

9.  Duplicity  and  repugnancy.  A  plea  in  an  action  of  debt  upon  an 
appeal  bond,  that  the  appeal  was  prosecuted  with  effect,  and  that  the 
party  appealing  did  pay  the  amount  of  the  judgment  affirmed  on  appeal, 
is  bad  on  special  demurrer,  as  being  double,  and  repugnant.     Ibid.  549. 

10.  In  such  case  a  plea  averring  that  the  defendants  observed  all 
the  conditions  in  the  bond  specified,  and  that  the  appellant  paid  the  costs 
and  judgment  mentioned  in  the  declaration  according  to  the  terms  and 
effect  of  the  writing  obligatory,  is  repugnant,  and  obnoxious  to  a  special 
demurrer.     Ibid.  549. 
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11.  Plea  to  action  on  appeal  bond.  A  plea  in  debt  upon  an  appeal  bond 
given  on  appeal  from  a  Judgment,  against  land  for  taxes,  that  the  judg- 
ment was  against  the  lands,  and  not  against  the  appellant,  and  that  he 
did  not  own  the  lands,  and  had  no  interest  therein,  and  that  he  did  not 
appeal,  or  try  to  appeal  to  the  Supreme  Court,  and  that  the  judgment  was 
for  the  recovery  of  money  against  the  appellant,  and  that  the  condition 
of  the  bond  was  not  prescribed  by  the  county  court,  ana"  that  they  are 
not  in  compliance  with  the  statute,  is  bad  on  demurrer.  Mix  ei  al.  v.  The 
People,  549. 

12.  Plea  of  general  performance.  A  plea  of  general  performance  to  a 
declaration  assigning  special  breaches  is  bad  on  general  demurrer. 
Where  a  particular  breach  of  the  condition  of  a  bond  is  assigned  the  plea 
should  answer  it.     Ibid.  549. 

13.  Plea  of  non  est  factum.  The  plea  of  non  est  factum  is  proper  in  an 
action  of  debt  upon  an  instrument  under  seal.  When  interposed  without 
being  sworn  to,  the  defendant  may  take  advantage  of  any  variance 
between  the  intrument  sued  on  and  the  declaration,  and  when  verified  by 
affidavit  it  puts  in  issue  the  execution  of  the  instrument  sued  on.  Ibid. 
549. 

PLEADING  AND  EVIDENCE. 
In  ejectment. 

1.  Defence  under  the  general  issue — when  special  plea  required.  Under 
the  plea  of  not  guilty,  in  ejectment,  the  possession  of  the  premises  as 
they  are  described  and  defined  in  the  declaration  is,  under  the  statute, 
admitted,  and  under  the  issue  upon  that  plea  it  is  only  necessary  for  the 
plaintiff  to  prove  title  in  himself  at  the  time  of  the  commencement  of  the 
suit,  of  the  premises  described  in  the  declaration.  To  enable  the  defend- 
ant to  raise  the  question  as  to  the  fact  of  his  possession  of  all  or  any  part 
of  the  premises,  he  must  put  that  fact  in  issue  by  special  plea.  Edwards- 
ville  Railroad  Co.  v.  Sawyer,  BIT. 

2.  While  it  is  the  general  rule  that  statutes  of  limitation  can  be  relied 
upon  only  by  special  plea,  that  rule  does  not  apply  to  the  action  of  eject- 
ment in  this  State.  Under  our  statute  the  defendant  in  ejectment  may 
set  up  the  Limitation  act  of  1839  and  rely  upon  color  of  title,  and  other 
requirements  of  the  statute,  under  the  general  issue.  Stubblefield  v.  Bor- 
ders, 279. 

Evidence  under  non  est  factum. 

3.  Under  the  plea  of  non  est  factum  in  debt  upon  a  bond,  not  sworn  to, 
the  defendant  can  only  avail  of  any  variance  that  may  exist,  or,  if  veri- 
fied, that  the  bond  was  not  that  of  the  defendant,  and  no  proof  in  avoid- 
ance of  the  bond  can  be  made.     Mix  et  al.  v.  The  People,  549. 
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PLEADING  AND  EVIDENCE.     Continued. 

Plea  with  notice. 

4.  Where,  in  an  action  upon  a  bond,  the  plea  of  nil  debet  contains  a 
notice  of  set-off,  all  evidence  is  admissible  thereunder  that  would  be 
admissible  under  a  plea  of  set-off.     Meyer  et  al.  v.  Wiltshire,  395. 

In  actions  for  slander. 

5.  Of  the  allegations  and  proofs — whether  the  words  are  proven  as  laid, 
and  of  the  rule  in  that  regard.     See  SLANDER,  2  to  5. 

Selling  and  giving  away  liquor. 

6.  Separate  offences — proof  of  one  will  not  sustain  indictment  for  the  other. 
See  CRIMINAL  LAW,  13. 

POLICE  POWER  IN  THE  STATE. 

Compelling  the  fencing  of  railway  tracks. 

And  imposing  penalties  for  neglect.     See  RAILROADS,  2. 

POSSESSION. 

Under  chattel  mortgage. 

1.  Of  taking  possession  by  mortgagee.     See  MORTGAGES,  5  to  10. 

Under  levy — tenants  in  common — personalty. 

2.  ///  case  of  a  mortgage  upon  part  interest  in  a  chattel — and  levy  upon 
the  other  interest — right  of  possession  in  the  officer.     See  MORTGAGES,  9. 

PRACTICE. 

Unanswered  pleas. 

1.  Where  a  demurrer  is  overruled  as  to  one  of  several  pleas  in  bar,  the  other 
pleas  remaining  unanswered — of  the  proper  judgment.  Where  there  are  sev- 
eral pleas  in  bar  in  an  action  at  law,  and  a  demurrer  to  one  of  them 
overruled,  the  others  remaining  unanswered,  it  does  not  follow,  neces- 
sarily, that  because  some  of  the  pleas  were  unanswered  they  shall  stand 
admitted,  so  that  upon  overruling  the  demurrer  to  the  plea  to  which  it 
was  interposed,  a  judgment  against  the  plaintiff  in  bar  of  his  action 
shall  stand  notwithstanding  it  may  result,  upon  error,  that  such  demurrer 
was  improperly  overruled.  To  justify  such  a  judgment  for  the  reason 
the  pleas  were  not  answered,  it  should  appear  that  some  direct  and  specific 
action  of  the  court  had  been  had  with  respect  to  the  unanswered  pleas, 
as,  a  rule  to  plead,  or  at  least  giving  judgment  formally  for  want  of  a 
replication,  so  as  to  make  known  the  giving  of  such  judgment  and  have 
afforded  an  opportunity  for  the  avoidance  of  a  judgment  in  bar  of  the 
action  for  such  cause.     People,  use,  etc.  v.  Weber  et  al.  288. 

2.     In  such  case,  where,  upon   overruling   a  demurrer  to  one  of  the 

pleas,  although  the   other  pleas  remain  unanswered,  a  judgment  against 

the  plaintiff  which  in  form  is  a  general  judgment  in  bar  of  the  action, 

but  it  not  appearing   specifically  that  such  a  judgment  was   rendered  in 

44—92  III. 
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PRACTICE.     Unanswered  pleas.     Continued. 

respect  to  the  unanswered  pleas,  will  be  regarded  as  a  judgment  against 
the  plaintiff  in  bar  of  his  action  upon  the  issue  of  law  which  had  been 
formed  upon  the  plea  to  which  the  demurrer  was  interposed,  and  that  the 
issue  thus  formed  being  found  against  the  plaintiff,  for  that  reason,  and 
none  other,  judgment  was  given  against  him, — so  that,  if,  upon  error,  it 
be  found  the  demurrer  was  improperly  overruled,  the  judgment  will  be 
reversed,  notwithstanding  the  unanswered  pleas.  People,  use,  etc.  v.  Weber 
et  al.  288. 

3.  Moreover,  the  joining  in  the  issue  of  law  by  the  defendant,  on  such 
a  state  of  the  pleadings,  and  proceeding  to  have  it  determined  without 
raising  any  objection  then,  or  at  any  other  time,  that  the  other  pleas  had 
not  been  answered,  may  be  regarded  as  an  implied  waiver  of  answer  to 
them  until  after  the  final  determination  had  upon  the  issue  of  law.  Ibid. 
288. 

On  motion  to  amend  judgment  entry. 

4.  Of  a  trial  on  the  merits.  Where  a  judgment,  by  agreement,  is  pro- 
nounced by  the  court  for  a  less  amount  of  taxes  against  property  than  is 
claimed,  but  by  mistake  is  entered  for  only  one  of  three  years,  on  a  mo- 
tion to  correct  the  mistake,  it  is  not  error  to  refuse  a  trial  on  the  merits 
as  to  the  taxes  due  for  the  omitted  years.  People  ex  rel.  McCrea  v.  Quick 
et  al.  580. 

Time  to  object. 

5.  For  want  of  bond  for  costs.  The  objection  of  the  want  of  a  bond  for 
costs  can  not  be  taken  for  the  first  time  in  this  court.  The  provision  of 
section  3,  chapter  33,  Rev.  Stat.  1874,  that  "the  right  to  require  security 
for  costs  shall  not  be  waived  by  any  proceeding  in  the  cause,"  has  no 
application  in  the  Supreme  Court,  where  the  question  is  as  to  the  correct- 
ness of  the  judgment  below.     Meyer  et  al.  v.   Wiltshire,  395. 

Order  of  introducing  evidence. 

6.  The  defendant  in  ejectment,  in  establishing  title  in  himself  or 
another,  has  a  right  to  commence  anywhere  in  his  chain  of  title  he 
pleases.  If,  when  he  is  through,  a  link  is  wanting,  the  whole  of  his  evi- 
dence must  on  motion  be  excluded  from  the  jury.     Asherv.  Mitchell,  480. 

Demurrer  to  evidence. 

7.  Of  its  proper  office,  and  what  it  must  contain  and  admit.  See  DEMUR- 
RER TO  EVIDENCE,  1  to  6. 

Misjoinder  of  parties  in  chancery-. 

8.  How  taken  advantage  of.     See  CHANCERY,  1. 
Rules  of  court. 

9.  Of  the  power  to  adopt  them.    See  RULES  OF  COURT,  1. 
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PRACTICE  IN  THE  SUPREME  COURT. 

Who  may  assign  error. 

1.  Only  the  party  injured.  A  party  can  not  complain  or  have  a  decision 
reversed,  even  though  it  be  erroneous,  which  does  not  prejudice  his  rights 
in  some  manner.  So,  in  a  suit  to  enforce  a  mechanic's  lien  against  hus- 
band and  wife,  when  the  latter  is  no  party  to  the  contract,  the  husband 
can  not  complain  that  judgment  was  entered  against  him  without  making 
any  disposition  of  the  suit  as  to  his  wife.    Downey  v.  O'Donnell  et  al.  559. 

Error  will  not  always  reverse. 

2.  Misjoinder  of  parties  in  chancery.     See  CHANCERY,  2. 

PRESUMPTIONS. 
Of  fact. 

1.  As  to  authority  of  attorney  to  compromise  matter  in  litigation.  See 
ATTORNEY  AT  LAW,  1. 

2.  On  final  settlement  by  administrator — presumption  that  he  has  paid  out 
all  assets.     See  ADMINISTRATION  OF  ESTATES,  6. 

PROCESS. 
Return  upon  process. 

1.  Whether  sufficient.  A  sheriff's  return  of  service  of  summons  against 
a  railway  corporation,  indorsed  on  the  writ,  was:  "Sept.  4,  1872,  served 
by  reading  to  and  delivering  a  true  copy  to  C  D,  a  director  of  the  defend- 
ant, the  president  of  the  defendant  not  residing  or  being  found  in  my 
county :  "  Held,  on  bill  to  enjoin  the  collection  of  the  judgment  recovered 
in  the  suit,  that  the  return  was  sufficient  and  gave  the  court  jurisdiction. 
It  sufficiently  appeared  what  was  served  and  of  what  a  copy  was  delivered. 
Cairo  and  St.  Louis  Railroad  Co.  v.  Holbrook,  297. 

2.  Where  the  plain  and  obvious  meaning  of  the  language  used  in  a 
return  of  service  of  process  shows  a  substantial  compliance  with  the 
requirements  of  the  statute,  it  will  be  sufficient,  when  the  judgment  is 
attacked  collaterally.     Ibid.  297. 

3.  A  sheriff's  return  upon  a  summons  on  a  petition  for  partition,  issued 
under  the  laws  in  force  in  1851,  was:  "I  have  executed  this,  the  within 
writ,  on  A  B,  etc.,  children  of  C  D,  deceased,  and  E  F,  by  reading,  this  13th 
day  of  October,  A.  D.  1851 :  "  Held,  this  was  sufficient  to  show  a  valid  ser- 
vice upon  E  F  by  reading  the  process  to  him,  and  to  give  the  court  juris- 
diction of  his  person.     Hunter  v.  Stoneburner,  75. 

Impeaching  officer's  return. 

4.  It  is  in  rare  cases,  only,  that  the  return  of  an  officer  showing  ser- 
vice of  summons  can  be  contradicted,  other  than  in  a  suit  against  the 
officer  for  a  false  return.  An  exception  to  the  rule  is,  where  some  other 
portion  of  the  record  contradicts  the  return,  but  the  return  can  not  be 
contradicted  by  evidence  dehors  the  record.     Ibid.  75. 
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PROCESS.     Impeaching  officer's  return.     Continued. 

5.  Where  a  decree  finds  there  was  due  service  of  process,  it  is  "binding, 
unless  contradicted  by  the  record  itself;  and  such  finding,  as  well  as  the 
officer's  return,  can  not  be  impeached  by  the  oath  of  the  person  on  whom 
the  service  appears  to  have  been  made.     Hunter  v.  Sloneburner,  75. 

6.  If  the  return  of  an  officer  on  a  summons  made  in  the  discharge  of 
an  official  duty  can  be  impeached  in  a  collateral  proceeding  by  parol,  the 
evidence  must,  be  clear,  certain  and  positive.  Cairo  and  St.  Louis  Railroad 
Co.  v.  Holbrook,  297. 

PURCHASERS. 

Purchaser  without  notice. 

1.  Not  affected  by  the  fraud  of  his  grantor.  A  purchaser  of  land,  with- 
out notice  of  any  alleged  fraud  on  the  part  of  his  grantor  in  certain  legal 
proceedings  through  which  he  acquired  one-half  of  his  title,  and  without 
notice  of  anything  to  put  him  upon  inquiry  to  ascertain  if  there  was  any 
such  fraud,  will  be  protected  in  his  purchase  as  against  the  person  claim- 
ing to  have  been  defrauded.     Hunter  v.  Stoneburner,  75. 

Wrongful  possession  of  grantor. 

2.  Whether  purchaser  affected  thereby.  Where  a  purchaser  of  land  finds 
his  grantor  in  peaceable  possession  of  the  premises  at  the  time  of  his  pur- 
chase, he  will  be  protected  even  though  the  possession  of  the  grantor  may 
have  been  wrongful,  the  purchaser  having  no  knowledge  in  that  regard. 

Wait  et  al.  v.  Smith  et  al.  385. 

As  to  judicial  proceedings. 

3.  Subsequent  purchaser — how  far  he  may  deem  the  decree  conclusive.  Upon 
a  purchase  of  land  from  one  who  has  derived  title  by  a  sale  and  convey- 
ance under  a  decree  for  partition  which  finds  that  the  land  is  not  sus- 
ceptible of  division  by  approving  the  report  of  the  commissioners  to  that 
effect,  and  ordering  a  sale,  and  a  decree  approving  of  the  sale,  no  excep- 
tions being  taken  to  the  report  of  sale  for  fraud  by  the  guardian  of  an 
infant  defendant,  or  his  guardian  ad  litem,  and  the  court  having  jurisdic- 
tion, the  purchaser  is  not  bound  to  look  behind  the  decree  to  ascertain  if 
the  premises  were  susceptible  of  division,  or  whether  the  commissioners' 
report  was  procured  by  fraud,  or  whether  the  land  sold  for  an  adequate 
price,  but  he  may  rely  upon  the  decree  as  res  adjudicata  as  to  such  ques- 
tions, and  conclusive,  until  set  aside  or  reversed;  and  such  proceedings 
afford  no  notice  of  fraud.     Hunter  v.  Sloneburner,  75. 

Purchaser  at  sheriff's  sale. 

4.  Of  a  conveyance  by  him  before  sheriff's  deed.  Where  a  purchaser  of 
land  at  a  sheriff's  sale  under  execution  conveys  the  land  even  by  quitclaim 
deed,  after  he  is  entitled  to  a  deed  from  the  sheriff,  but  before  its  execu- 
tion, a  deed  executed  by  the  sheriff  subsequently  to  such  conveyance  by 
the  purchaser  will  have  relation  back  to  and  take  effect  from  the  time  the 
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PURCHASERS.     Purchaser  at  sheriff's  sale.      Continued. 

purchaser  was  entitled  to  receive  it,  there  being  no  rights  of  third  per- 
sons to  be  injuriously  affected  thereby;  so  the  grantee  under  the  deed 
from  the  execution  purchaser  would  take  the  same  title  he  would  if  the 
sheriff's  deed  had  been  made  prior  to  such  conveyance.  Edwardsville 
Railroad  Co.  v.  Sawyer,  377. 

When  bound  to  pay  prior  mortgage. 

5.  Where  a  person  purchases  real  estate  incumbered  by  a  mortgage, 
and  as  a  part  of  the  consideration  agrees  to  pay  and  discharge  the  incum- 
brance, such  a  contract  will  create  a  personal  liability  in  favor  of  the 
holder  of  the  mortgage,  which  the  courts  will  enforce.  Rogers  et  al.  v. 
Herron  et  al.  583. 

Purchaser  from  corporation. 

6.  Whether  chargeable  with  notice  of  the  by-laws  of  the  corporation.  A 
purchaser  of  land  from  a  corporation,  being  a  stranger  to  the  corporation, 
is  not  bound  to  know  that  there  is  a  by-law  of  the  company  requiring  an 
order  of  the  board  of  directors  to  authorize  a  sale  of  land  owned  by  the 
company.  So,  where  such  purchaser  receives  a  bond  from  a  corporation 
for  a  deed  for  land  purchased,  he  will  be  entitled  to  the  deed  according  to 
the  provisions  of  the  bond,  notwithstanding  there  was  no  order  of  the 
board  of  directors  authorizing  the  sale.      Wait  et  al.  v.  Smith  et  al.  385. 

7.  And  though  such  purchaser  may  become  a  member  of  the  corpora- 
tion subsequently  to  the  execution  of  the  bond,  he  will  still  be  entitled  to 
a  conveyance  according  to  the  terms  of  the  contract,  being  chargeable 
with  notice  of  by-laws  of  the  corporation  affecting  such  transactions  only 
so  far  as  they  may  concern  what  is  to  be  done  after  he  became  a  member. 
Ibid.  385. 

8.  How  far  irregularities  in  the  making  of  the  deed  will  affect  the  equitable 
rights  of  the  grantee.  And  even  if  irregularities  intervene  in  the  execution 
of  the  deed  after  the  purchaser  becomes  a  member  of  the  corporation,  and 
thus  chargeable  with  knowledge  of  by-laws  of  the  company  in  reference 
to  the  conveyance  of  land,  yet  such  irregularities,  while  they  may  render 
the  deed  invalid  at  law,  will  not  avail  to  defeat  the  purchaser  in  the  as- 
sertion of  his  equitable  rights  under  his  contract  of  purchase.     Ibid.  385. 

Purchaser  of  reversionary  interest. 

9.  Of  his  title  on  extinction  of  intermediate  estate.  See  JUDGMENTS 
AND  EXECUTIONS,  7. 

In  case  of  chattel  mortgage. 

10.  Purchaser  under  levy  upon  mortgagor's  equity  of  redemption — rights 
and  duties  of  purchaser  and  mortgagee.     See  MORTGAGES,  8,  9,  10. 

Of  municipal  bonds. 

11.  Purchasers  must  take  notice  of  want  of  power  to  issue  them.  See 
MUNICIPAL  SUBSCRIPTIONS  AND  BONDS,  6. 
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PURCHASERS.      Continued. 
Notice  to  purchaser. 

12.      What  so  considered.     See  NOTICE,  1. 

QUO  WARRANTO. 
When  it  lies. 

1.  If  the  law  by  which  it  is  claimed  an  office  is  created  is  invalid 
because  in  contravention  of  the  constitution,  the  person  who  assumes  to 
hold  or  exercise  such  office  must  necessarily  do  so  unlawfully,  and  hence 
the  writ  of  quo  warranto  lies  against  him,  under  sec.  1  of  the  quo  warranto 
act.     Hinze  et  al.  v.  The  People  ex  rel.  Halbert,  406. 

Amendment  of  information. 

2.  The  information  in  a  proceeding  by  quo  warranto  is  amendable,  in 
the  discretion  of  the  court,  under  the  statute.     Ibid.  406. 

RAILROADS. 

Neglect  to  erect  and  maintain  fences. 

1.  Injury  to  stock — constitutionality  of  act  allowing  double  damages.  Sec- 
tion 37,  of  chapter  114,  Rev.  Stat.  1874,  p.  807,*  which  provides  that  if 
any  railroad  corporation  shall  fail  to  erect  and  maintain  suitable  fences 
on  either  side  of  the  road,  etc.,  sufficient  to  prevent  stock  from  getting  on 
the  track,  such  company  shall  be  "liable  for  double  the  amount  of  all  dam- 
ages," is  not  obnoxious  to  that  clause  of  the  constitution  of  1870  which 
provides  that  "no  person  shall  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law."  The  act  provides  a  compensation  to  the 
owner,  and  inflicts  a  penalty  upon  the  company  for  neglect  of  duty,  both 
of  which  are  recoverable  by  the  owner.  The  infliction  of  the  penalty  in 
such  case  can  not  be  regarded  as  depriving  a  person  of  his  property 
"without  due  process  of  law."  Cairo  and  St.  Louis  Railroad  Co.  v.  Peoples, 
97;   Same  company  v.   Warrington,  157. 

2.  Police  regulation — penalties  for  neglecting  to  fence  railroads.  The  leg- 
islature may,  as  a  police  regulation,  compel  railroad  companies  to  fence 
their  tracks,  and  this  may  be  done  by  the  imposition  of  fines,  penalties  or 
forfeitures;  and  a  law  providing  for  a  penalty  or  forfeiture  for  the  viola- 
tion or  non-observance  of  such  a  police  regulation,  which  is  given  to  the 
owner  of  stock  killed,  is  not  in  contravention  of  the  constitutional  pro- 
vision that  "no  person  shall  be  deprived  of  life,  liberty  or  property,  without 
due  process  of  law."      Cairo  and  St.  Louis  Railroad  Co.  v.  Warrington,  157. 

Railroads  upon  public  highways. 

3.  Power  of  those  having  control  of  public  roads — ejectment  by  an  indi- 
vidual.    See  HIGHWAYS,  9. 


*This  section  was  so  amended  by  the  act  of  May  23, 1877,  Sess.  Acts,  p.  164, 
that  such  corporation  shall  be  liable  only  for  "all  damages"  in  such  cases. 
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Use  of  streets  for  railway  purposes. 

4.  Power  of  municipal  corporations  to  grant  the  right,  and  to  control  the 
manner  of  construction  and  use  of  tracks.     See  HIGHWAYS,  4  to  8. 

RATIFICATION. 

As  to  municipal  bonds.        See    MUNICIPAL    SUBSCRIPTIONS    AND 
BONDS,  5. 

RECITALS  IN  BONDS. 

Whether  availing  to  the  holder. 

In  case  of  municipal  bonds.  See  MUNICIPAL  SUBSCRIPTIONS  AND 
BONDS,  7. 

RECORDING  ACT. 

Misdescription  in  deed. 

1.  The  recording  of  a  deed  for  land  affords  notice  to  subsequent  pur- 
chasers so  far  as  the  land  therein  is  aptly  or  intelligibly  described, — but 
no  farther.  So  if  there  be  a  misdescription  as  to  a  part  of  the  land  in- 
tended to  be  conveyed,  subsequent  purchasers  are  not  bound  to  know  that 
other  land  than  that  embraced  in  the  misdescription  was  sold  and 
intended  to  be  described.      Wait  et  al.  v.  Smith  et  al.  385. 

RELIGIOUS  SOCIETIES. 
Of  their  property. 

1.  And  the  ownership  and  control  thereof  under  the  statute  concerning  the 
incorporation  of  such  societies.  In  the  year  1855,  the  parish  or  congrega- 
tion of  Christ  Church  of  Chicago,  being  professedly  of  the  Protestant 
Episcopal  Church,  became  incorporated  under  the  general  laws  then  in 
force  providing  for  the  incorporation  of  religious  societies,  and  trustees 
for  the  corporation  were  duly  appointed.  A  lot  of  ground  upon  which  is 
the  house  of  worship  and  the  parsonage,  was  contracted  for  prior  to  the 
incorporation,  but  was  not  conveyed  until  in  the  year  1862.  The  deed 
conveying  the  property  was  simply  to  the  "Trustees  of  Christ  Church," 
and  contained  no  express  declaration  of  trust,  nor  was  there  any  sepa- 
rate written  declaration  of  trust  by  the  trustees.  Such  portion  of  the 
purchase  money  for  the  lot  as  has  been  paid,  as  well  as  the  money  for  the 
erection  of  the  house  of  worship  and  the  parsonage,  was  derived  from 
donations  by  members  of  the  parish  or  congregation,  and,  to  a  small 
extent,  by  others,  and  from  the  rental  or  sale  of  pews  in  the  house  of 
worship.  Upon  bill  exhibited  in  the  year  1872  by  certain  persons  "for 
themselves  and  such  other  members  of  the  parish  of  Christ  Church  as 
adhered  to  the  laws,  doctrines, 'etc.,  of  the  Protestant  Episcopal  Church," 
it  was  sought  to  enjoin  the  then  acting  rector  of  Christ  Church,  from  fur- 
ther acting  in  that  capacity,  and  from  occupying  the  parsonage  and  using 
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RELIGIOUS  SOCIETIES.     Of  their  property.     Continued. 

the  house  of  worship  as  such,  upon  the  alleged  ground  that  the  said  rec- 
tor had  been,  by  the  proper  church  judicatory,  deposed  from  the  ministry 
of  the  Protestant  Episcopal  Church,  because  of  non-conformity  with  cer- 
tain of  its  tenets.  It  was  held,  the  property  belonged  to  the  society  or 
congregation  of  Christ  Church,  in  its  corporate  capacity,  not  in  trust  for 
the  benefit  of  the  Protestant  Episcopal  Church  as  a  religious  denomina- 
tion, but  independently  of  it,  and  not  subject  to  the  control  of  any  eccle- 
siastical judicatory.      Calkins  et  al.  v.  Cheney  et  al.  463. 

2.  The  religious  societies  incorporated  under  this  law — the  division  in 
the  chapter  in  the  Revised  Statutes  of  1845,  relating  to  corporations, 
entitled  "Religious  Societies" — are  not  to  be  classified  with  ecclesiastical 
corporations,  as  known  to  the  English  law,  and  as  holding  their  property, 
in  the  absence  of  any  declared  or  fairly  implied  trust,  subject  to  ecclesi- 
astical control  or  by  ecclesiastical  sanction,  but  rather  they  should  be 
classed  with  civil  corporations  to  be  controlled  and  managed  under  the 
general  principles  of  law  applicable  to  such  corporations,  as  administered 
by  the  civil  courts.     Ibid.  463. 

3.  So,  notwithstanding  the  rector  of  Christ  Church  may  have  been 
deposed  from  the  ministry  of  the  Protestant  Episcopal  Church  under 
competent  ecclesiastical  authority,  and  the  members  of  the  parish  or  con- 
gregation still  choose  to  attend  upon  his  ministrations  in  their  house  of 
worship,  this  can  not  operate  to  divest  the  parish  or  congregation  of  the 
title  to  their  property,  or  of  the  right  to  occupy  and  use  it  in  such  man- 
ner and  for  such  purpose  as  they  may  deem  proper.     Ibid.  463. 

4.  Effect  of  the  amendatory  act  of  1855.  There  is  nothing  in  the  act  of 
February  15,  1855,  amendatory  of  the  act  of  1845  concerning  the  incor- 
poration of  religious  societies,  which  in  any  way  affects  the  right  of  such 
societies  to  use  and  occupy  their  own  property,  as  secured  to  them  by 
the  law  under  which  they  were  incorporated.     Ibid.  463. 

Compensation  to  minister. 

5.  Right  of  deposed  minister  to  receive  compensation.  If  persons  choose 
to  give  money  to  a  person  acting  as  a  religious  teacher  or  minister,  it  is 
his  right  to  receive  it,  without  regard  to  whether  he  rightfully  or  wrong- 
fully officiates  in  such  capacity,  and  he  can  not  be  enjoined  from  receiv- 
ing such  voluntary  contributions  merely  because  he  has  been  deposed 
from  the  ministry  by  some  ecclesiastical  judicatory.     Ibid.  463. 

REMEDIES. 

Money  had  and  received 

1.  Remedy  at  law.  not  in  chancery.  See  MONEY  HAD  AND  RE- 
CEIVED, 2. 

Irregularities  in  altering  public  road. 

2.  Of  the  proper  remedy.     See  HIGHWAYS,  3. 
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REMEDIES.      Continued. 

Abuse  op  municipal  powers. 

3.  Remedy  in  chancery.     See  CHANCERY,  12. 
Use  of  streets  for  railroad  purposes. 

4.  Jurisdiction  in  chancery  to  control  the  same.     Same  title,  11. 

RESULTING  TRUST.     See  TRUSTS,  1. 

RETURN  UPON  PROCESS.     See  PROCESS,  1,  2,  3. 

REVERSION. 

Purchaser  of  reversionary  interest. 

Of  his  title  on  extinction  of  intermediate  estate.  See  JUDGMENTS  AND 
EXECUTIONS,  7. 

RULES  OF  COURT. 

Of  the  power  to  adopt  them. 

1,  While  circuit  courts  and  other  courts  of  record  have  undoubted 
power  to  make  all  reasonable  rules  for  the  transaction  of  the  business 
before  them,  yet  their  rules  must  be  in  furtherance  of  law,  and  not  in 
contravention  of  it.  All  rules  of  court  must  be  subordinate  to  the  gen- 
eral laws  of  the  State,  and  such  as  are  not  are  binding  on  no  one.  Nor 
is  it  competent  for  such  courts  to  make  rules  whereby  they  may  obtain 
jurisdiction  of  a  cause  when  it  is  not  conferred  by  the  general  law.  Eozier 
v.   Williams,  187. 

SALES. 

Judicial  sales. 

1.  As  to  lot  held' under  contract  of  purchase.  The  purchaser  of  lots  at 
sheriff's  sale  under  execution,  or  his  assignee  taking  a  sheriff's  deed, 
acquires  the  title  and  interest  only  which  the  judgment  debtor  had,  and 
if  the  latter  had  only  a  contract  of  purchase  not  performed,  such  grantee 
must  complete  the  debtor's  contract  of  purchase  if  he  would  hold  the 
title;  and  where,  subsequent  to  the  lien  of  the  judgment,  another  acquires 
a  deed  from  the  original  vendor,  and  seeks  to  have  the  sheriff's  deed  set 
aside  as  a  cloud  upon  his  title,  the  sheriff's  grantee  must  show,  in  order 
to  defeat  the  relief  sought,  such  a  contract  of  purchase  in  favor  of  the 
debtor  as  can  be  specifically  enforced  in  equity  in  his  favor.  Carbine  v. 
3Iorris,  555. 

2.  Conveyance  by  purchaser  before  sheriff's  deed — rights  of  the  subsequent 
grantee.     See  PURCHASERS,  4. 

Whether  a  sAle  or  a  lease. 

3.  Of  a  contract  in  respect  to  an  organ.     See  CONTRACTS,  7. 
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SCHOOLS. 
Employment  of  teachers. 

1.  For  the  current  or  succeeding  year — what  board  of  directors  have  the 
power.  The  statute  has  appointed  the  first  Saturday  in  April  in  each 
year  as  the  time  for  the  election  of  a  school  director  in  each  district,  and 
the  school  year  commences  at  that  time.  An  annual  reorganization  of 
the  board  of  directors  is  required,  and  the  intention  of  the  statute  is  that 
the  board  organized  for  a  given  year  shall  exercise  the  powers  and  con- 
trol the  schools  of  their  district  during  that  year.  Davis  v.  School  Di- 
rectors, 293. 

2.  In  this  case  one  of  the  members  of  a  board  of  school  directors,  on 
the  25th  of  March,  made  a  verbal  agreement  with  a  person  to  employ  him 
to  teach  a  school  in  the  district  for  three  months  from  the  17th  day  of 
April  following,  this  agreement  to  be  reduced  to  writing  when  the  board 
should  meet.  On  the  5th  day  of  April  the  director  who  made  this  verbal 
agreement,  and  one  other  director,  reduced  the  verbal  agreement  to 
writing  and  executed  the  same,  antedating  it  to  the  25th  of  March.  The 
third  director  had  no  knowledge  of  this  arrangement  at  the  time  it  was 
entered  into.  The  5th  day  of  April  was  subsequent  to  the  day  appointed 
by  the  statute  for  the  election  of  a  director.  But  the  election  was  not 
held  on  that  day,  having  been  deferred  to  the  15th  of  the  month,  when 
another  person  was  elected  in  the  place  of  the  one  who  had  made  the 
verbal  agreement  with  the  teacher.  A  majority  of  the  new  board  refused 
to  sanction  or  recognize  the  contract,  and  rightly  so.  A  single  director 
had  no  power  to  make  such  a  contract.  Moreover,  the  old  board  of 
directors  had  no  authority  to  employ  a  teacher  under  a  contract  to  be 
performed  in  the  succeeding  school  year.     Ibid.  293. 

High  schools. 

3.  Constitutional  provision  a  limitation  on  legislature.  Section  1  of  art.  8 
of  the  present  constitution,  which  provides  that  the  General  Assembly 
shall  provide  a  thorough  and  efficient  system  of  free  schools,  whereby  all 
children  of  this  State  may  receive  a  good  common  school  education,  is 
intended  as  a  limitation  upon  the  power  of  the  legislature  to  provide  for 
the  maintenance  of  free  schools  by  local  taxation  of  a  different  character 
from  that  named  in  the  section.     Richards  v.  Raymond,  612. 

4.  Law  for  high  schools  not  unconstitutional.  The  provisions  of  section 
35  of  the  School  law,  for  the  creation  and  maintenance  of  high  schools  for 
a  township  on  a  vote  of  the  people,  are  not  in  violation  of  the  constitution 
of  the  State,  but  are  part  of  a  valid  and  binding  law.     Ibid.  612. 

5. .  Taxation  for  high  school.  Where  the  proceedings  under  which  a 
high  school  of  a  township  was  established  are  regular  and  in  conformity 
to  a  valid  law,  the  levy  and  collection  of  a  tax  to  maintain  the  school  will 
not  be  enjoined,  although  the  course  of  study  adopted  may  be  different 
from  that  contemplated  by  law.     Ibid.  612. 
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SCHOOLS.      Continued. 

Taxes  for  school  purposes. 

6.  What  so  regarded.     See  TAXATION,  4. 
County  collector's  commission. 

7.  For  collecting  school  taxes.     See  FEES  AND  SALARIES,  1. 
Costs. 

8.  In  suit  respecting  school  fund.     See  COSTS,  2. 

SHERIFF'S  DEED. 

AS  EVIDENCE  OF  TITLE. 

1.  Must  be  supported  by  a  judgment.  In  order  to  sustain  a  title  under  a 
sheriff's  deed  for  land  sold  on  execution,  proof  of  the  judgment  upon 
which  the  execution  issued  is  indispensable.     Carbine  v.,  Morris,  555. 

SLANDER. 
Actionable  words. 

1.  The  words  spoken  of  a  woman,  that  she  "had  acted  the  whore,"  are 
actionable.  Such  words  are  equivalent  to  charging  that  she  had  been 
guilty  of  fornication  or  adultery,  as  she  was  single  or  married,  and  they 
are  actionable  of  themselves,  without  colloquium  or  innuendo.  Schmisseur 
v.  Kreilich,  347. 

Allegations  and  proofs. 

2.  Whether  the  words  are  proven  as  laid,  and  of  the  rule  in  that  regard.  In 
an  action  for  slander  proof  of  equivalent  words  to  those  laid  in  the  decla- 
ration is  not  admissible;  but  it  is  not  essential  that  every  word  alleged 
shall  be  proved,  and  that  none  be  proved  except  those  alleged.     Where  all 

-  the  words  alleged  constitute  one  entire  charge  they  must  all  be  proved; 
but  it  is  not  necessary  to  prove  the  whole  of  a  continuous  sentence  as 
alleged,  provided  the  meaning  of  the  words  proved  is  not  varied  by  the 
omission  of  the  ot&ers.     Ibid.  347. 

3.  In  this  case  the  words  laid  .were  spoken,  if  spoken  at  all,  in  the 
French  language,  as  follows:  uLafille,  Kreilich,  a  fait  la  putaine  avec  mon 
garcon" — translated:  "The  girl,  Kreilich,  has  acted  (made)  the  whore 
with  my  boy."  "File  a  fait  la  putaine  a  Belleville,  a  St.  Louis,  etau  village,''' 
— translated:  "She  has  acted  (made)  the  whore  in  Belleville,  in  St. 
Louis,  and  in  the  village."  The  words  proven  were:  "Elle  a  fail  la 
putaine  avec  mon  garcon," — translated:  "She  has  acted  the  whore,  made 
the  whore,  or  acted  the  whore  with  my  son,"  "File  a  fait  la  putaine  a  St. 
Louis,  a  Belleville,  el  au  village  Francais," — translated:  "She  has  made  or 
acted  the  whore  in  St.  Louis,  Belleville  and  French  Village."  At  least 
one  set  of  the  words  laid  was  held  to  be  sufficiently  proven.  The  gravamen 
of  the  charge  was  that  the  girl  had  acted  the  whore,  and  at  what  place  or 
with  whom  was  of  no  consequence.     Ibid.  347. 
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SLANDER.     Allegations  and  proofs.     Continued. 

4.  Proof  of  words  not  laid,  as  showing  malice.  Other  words  imputing  the 
same  charge,  though  not  laid  in  the  declaration,  were  held  admissible  for 
the  purpose  of  showing  malice.     Schmisseur  v.  Kreilich,  347. 

5.  Matters  in  the  innuendo  alleged — whether  to  be  proved.  Words  laid  in 
a  declaration  were,  substantially,  that  the  plaintiff,  a  young  woman,  had 
whored,  and  the  innuendo  was  that  the  words  laid  were  spoken  with  the 
intent  to  charge  ihe  crime  of  fornication.  It  was  held,  the  innuendo  was 
not  to  be  understood  as  alleging  that  the  words  laid  amounted  to  a 
charge  of  the  crime  of  fornication,  so  it  was  not  necessary  to  prove  words 
having  that  effect.     Ibid.  347. 

Exemplary  damages. 

6.  Malice  in  slander.  From  the  speaking  of  actionable  words  malice  is 
implied,  which  will  justify  exemplary  damages.     Ibid.  347. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  18  to  21. 

STATUTES. 
Passage  op  laws. 

1.  Constitutional  requirement  as  to  the  title.  The  general  purpose  of  the 
constitutional  provision  that  no  act  shall  embrace  more  than  one  subject, 
which  must  be  expressed  in  the  title,  is  accomplished  when  a  law  has  but 
one  general  object,  which  is  fairly  indicate'd  by  its  title.  Fuller  v.  The 
People,  182. 

2.  Title  of  act  in  respect  to  obscene  pictures.  The  title  of  the  act  "for 
the  suppression  of  the  trade  in  and  circulation  of  obscene  literature,  illus- 
trations, advertisements,  and  articles  of  indecent  or  immoral  use,"  etc., 
is  broad  enough  to  embrace  a  section  making  it  criminal  for  a  person  to 
have  in  his  possession  any  obscene  and  indecent  picture  or  drawing. 
Ibid.  182. 

3.  The  title  to  the  Criminal  Coie  of  1874,  "An  act  to  revise  the  law  in 
relation  to  criminal  jurisprudence,"  is  not  liable  to  any  constitutional 
objection  by  reason  of  its  generality.     Ibid.  182. 

Repeal  of  statutes. 

4.  Repeal  of  special  by  general  one.  A  subsequent  statute  which  is 
general  does  not  abrogate  a  former  statute  which  is  particular,  and  a 
general  statute  without  negative  words  will  not  repeal  the  particular  pro- 
visions of  a  former  one,  unless  the  two  acts  are  irreconcilably  inconsistent. 
Gunnarssohn  v.  City  of  Sterling,  569. 

5.  The  Dram-shop  act  does  not  repeal  charter  relating  to  liquors.  The 
provisions  of  the  Dram-shop  act  do  not  take  away  the  exclusive  power 
vested  in  cities  and  towns  by  prior  special  charters  to  prohibit  the  sale 
of  intoxicating  liquors.     Ibid.  569. 
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Construction. 

6.  Exclusion  by  implication.  The  expression  of  one  thing  or  one  mode 
of  action  in  an  enactment  is  generally  held  to  be  an  exclusion  of  all 
other  things  or  modes.      Gaddis  v.  Richland  County,  119. 

Statutes  construed. 

7.  Appeals  on  trial  of  right  of  property — time  of  filing  bond — under  the 
statute.     Rozier  v.  Williams,  187.     See  APPEALS  12,  13. 

8.  Attachments — division  of  proceeds  of  sale,  as  betioeen  several  judgments, 
under  section  thirty-seven  of  the  Attachment  act.  Pollock  v.  Slack  et  al.  221. 
See  ATTACHMENTS,  I,  2. 

9.  Bond  for  costs — whether  waived  by  delay.  The  statute  construed  in 
Meyer  et  al.  v.   Wiltshire,  395.     See  PRACTICE,  5. 

10.  County  collector's  commissions  for  collecting  school  taxes.  The  statute 
construed  in  People,  use,  etc.  v.  Wiltshire,  260.  See  FEES  AND  SAL- 
ARIES, 1. 

11.  Death  of  judgment  debtor — of  the  mode  of  proceeding.  The  statute 
construed  in  Coran  $  Co.  v.  Pittenger,  241.  See  JUDGMENTS  AND 
EXECUTIONS,  4,  5,  6. 

12.  Interpleader  in  proceeding  for  mandamus — not  allowable,  under  section 
7,  chap.  87,  Rev.  Stat.  1874,  entitled  "Mandamus."  Winstanley  v.  The 
People  ex  ret.  City  of  East  St.  Louis,  402.     See  MANDAMUS,  2. 

13.  Municipal  subscription  by  villages,  in  aid  of  railroad — under  act  of 
Nov.  6,  1849.  Pitzman  v.  Village  of  Freeburg,  111.  See  MUNICIPAL 
SUBSCRIPTIONS  AND  BONDS,  2. 

14.  Notice  of  protest  of  bills — what  notaries  public  embraced  in  the  statute. 
Skelton  v,  Dustin,  49.     See  BILLS  OF  EXCHANGE,  4. 

15.  Religious  societies — of  their  property  and  the  control  thereof  under  the 
act  o/1845,  concerning  the  incorporation  of  such  societies,  and  the  amendatory 
act  0/1855.  Calkins  et  al.  v.  Cheuey  et  al.  463.  See  RELIGIOUS  SOCIE- 
TIES, 1  to  4. 

16.  Surety — of  his  discharge  under  act  of  May  11,  1877.  The  statute  con- 
strued in  Potter  v.  Peeples  et  al.  430.     See  SURETY,  2,  3. 

17.  Witnesses — competency  of  plaintiff  in  his  own  behalf  where  defendant 
defends  as  heir.  Act  of  1867  construed  in  Pyle  et  al.  v.  Oustatt  et  al.  209. 
See  WITNESSES,  4,  5. 

STATUTE  OF  FRAUDS. 

Parol  contract  of  sale  of  land. 

1.  Part  performance.  In  a  suit  for  dower  in  lands  claimed  by  the 
defendant,  who  was  a  son  of  the  complainant's  deceased  husband  by  a 
former  marriage,  the  defendant  set  up  a  parol  sale  of  the  land  by  the  father 
to  the  son.     It  appeared  the  land  in  question  was  the  home  place  upon 
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STATUTE  OF  FRAUDS.     Parol  contract  of  sale  of  land.     Continued. 

which  the  father  had  ever  lived  from  a  time  previous  to  the  birth  of  the 
defendant  until  after  complainant's  marriage,  and  defendant  lived  with 
his  father  on  that  home  place  from  his  birth  until  after  such  marriage. 
The  alleged  consideration  for  this  pretended  contract  of  sale  was  this: 
That  long  prior  to  complainant's  marriage,  the  father  entered  another  and 
different  tract  of  land  from  the  government,  in  his  own  name,  the  son 
furnishing  half  the  purchase  money,  the  son  going  into  possession  and 
making  improvements  to  the  value  of  $2000  to  $3000,  alleging  no  contract, 
however,  in  regard  to  it;  that  subsequently,  but  long  before  complainant's 
marriage,  the  son  gave  up  to  the  father  all  his  claim  to  the  land  so  entered 
from  the  government,  and  all  claim  for  improvements  thereon,  and  re- 
leased his  father  from  all  claim  for  wages  for  labor  done  after  the  son 
became  of  age; — that  in  consideration  for  all  this  the  father  "sold  and  set 
apart"  this  home  place  to  the  son  as  his  own,  subject  to  the  condition 
that  the  latter  should  keep  and  take  care  of  his  father  during  his  life,  and 
the  son  alleges  that  thereupon  he,  in  pursuance  of  said  agreement,  at  once 
entered  into  the  actual  possession  of  the  home  farm,  and  has  been  in  open 
possession  ever  since,  and  has  made  permanent  improvements  thereon  of 
the  value  of  $3000  to  $4000,  and  in  all  things  performed  his  said  agreement. 
At  the  time  of  this  alleged  agreement  the  father  was  64  years  of  age, 
having  then  a  former  wife  living  with  him  on  the  place,  and  the  son  was 
a  single  man.  All  the  lands  were  improved  and  cultivated  by  the  father 
and  son  together,  and  subsequently  to  the  time  of  such  pretended  contract 
of  sale  they  had  a  settlement  in  regard  to  the  profits,  in  which  they  were 
to  share  equally.  The  lands  were  always  assessed  to  the  father,  and  the 
taxes  paid  from  their  proceeds:  Held,  even  if  the  alleged  contract  were 
clearly  proven,  there  was  not  such  a  part  performance  as  would  take 
the  case  out  of  the  operation  of  the  Statute  of  Frauds.  Padfield  v.  Padjield, 
198. 

2.  It  has  been  held  that  "  the  mere  possession  of  land,  under  a  parol 
agreement  of  sale,  even  with  the  superadded  fact  of  valuable  improve- 
ments, will  not  be  deemed  part  performance,  if  the  possession  was  obtained 
otherwise  than  under  the  contract."  The  possession  here  was  not  taken 
under  the  contract  and  for  the  purpose  of  performing  it,  but  the  defend- 
ant was  in  the  possession  at  the  time  of  the  making  of  the  alleged  con- 
tract, and  had  been  for  a  long  time  before.     Ibid.  198. 

3.  Furthermore,  it  does  not  appear  that  the  defendant  was  induced  by 
the  contract  to  make  the  inprovements  alleged  to  have  been  made,  over 
and  above  what  was  required  by  ordinary  husbandry,  for  which  he  was 
amply  compensated  by  the  rents  and  profits.     Ibid.  198. 
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STOCKHOLDERS. 

Of  the  evidence  required. 

1.  Proof  of  liability  of  corporation  necessary  to  hold  stockholder  liable.  In 
a  suit  against  a  stockholder  of  an  insurance  company,  based  upon  a  decree 
against  the  company  upon  a  policy  of  insurance  and  a  loss  by  fire,  for  a 
certain  sum,  no  recovery  can  be  had  without  proof  of  the  execution  of  such 
a  policy  as  is  described  in  the  declaration,  and  of  a  loss  by  fire.  The  re- 
citals in  the  decree  of  these  facts  are  no  evidence  against  the  stockholder, 
who  was  no  party  to  the  suit  in  which  it  was  rendered.  Chesnut  v.  Pen- 
nell,  55. 

2.  Decree  evidence  against  parties  only.  A  decree  against  a  corporation 
finding  its  liability  and  the  amount  of  its  indebtedness,  is  not  admissible 
in  evidence  apainst  a  stockholder  of  such  corporation  who  was  no  party 
to  the  decree,  either  actually  or  constructively.     Ibid.  55. 

STREETS. 

Of  their  use  for  railroad  purposes.     See'  HIGHWAYS,  4  to  8. 

SURETY. 

Holding  property  to  pat  debts. 

1.  Where  a  surety  becomes  the  purchaser  of  the  property  of  his  principal, 
under  an  agreement  to  pay  the  debt  for  which  he  is  surety  and  some  other 
debts,  and  does  not  take  such  property  as  agent  with  which  to  pay  the 
debts,  he  will  not  be  entitled  to  recover  of  his  principal  for  the  sum  paid 
by  him  for  his  principal  upon  the  debt  in  which  he  is  surety.  Lewis  v. 
Lewis,  237. 

Discharge  under  act  of  1877. 

2.  Construction  of  the  statute.  The  act  of  May  11,  1877,  providing  for 
the  discharge  of  any  surety  on  the  bond  of  any  "  trustee  of  any  fund  or 
property  appointed  by  any  court,"  upon  application  by  petition  to  the 
court  in  which  such  bond  is  filed,  applies  only  to  cases  where  the  trustee 
shall  be  appointed  by  the  court, — and  was  not  intended  to  embrace  cases 
where  the  trustee  may  be  appointed  by  act  of  the  parties,  and  gives  bond 
with  sureties  that  he  will  faithfully  execute  the  trust.  Potter  v.  Peeples 
et  al.  430. 

3.  In  this  case  several  heirs  of  a  deceased  person,  in  the  adjustment 
of  a  dispute  between  them  in  respect  to  the  division  of  the  property, 
executed  an  agreement  wherein  it  was  provided  that  a  certain  portion 
of  the  estate  should  be  placed  in  the  hands  of  a  trustee,  to  be  held,  used 
and  controlled  by  him  for  the  benefit  of  certain  of  the  heirs  named.  The 
agreement  further  provided,  that  if  the  parties  should  be  unable  to  agree 
as  to  who  should  act  as  trustee,  the  "judge  of  the  Gallatin  circuit  court" 
should  appoint  the  trustee.  The  parties  failing  to  agree,  the  then  presid- 
ing judge  of  that  court  made  the  appointment,  the  person  appointed 
executing  bond  with  sureties,  which  was  filed  in  the  office  of  the  clerk  of 
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the  court  mentioned.  It  was  held  the  appointment  was  not  made  by  the 
court,  in  its  judicial  capacity,  but  by  the  judge  of  the  court,  in  pursu- 
ance of  the  agreement  of  the  parties,  and  therefore  the  case  was  not 
within  the  statute  so  as  to  enable  the  sureties  to  apply  to  the  court  for  a 
discharge  from  their  liability  on  the  bond.     Potter  v.  Peeples,  480. 

SURVIVORSHIP. 

Under  deed  to  husband  and  wife. 

Of  the  rule  before  and  since  the  Married  Woman's  act  of  1861.  See  WIT- 
NESSES, 6. 

TAXATION. 
Taxation  by  counties. 

1.  To  pay  indebtedness  existing  at  the  adoption  of  the  constitution  of  1870 — 
constitutional  limitation.  Under  the  provision  of  the  constitution  of  1870, 
that  "  County  authorities  shall  never  assess  taxes  the  aggregate  of  which 
shall  exceed  75  cents  per  $100  valuation,  except  for  the  payment  of 
indebtedness  existing  at  the  adoption  of  this  constitution,  unless  submit- 
ted to  a  vote  of  the  people  of  the  county,"  the  power  to  make  such  assess- 
ment in  excess  of  the  75  cents  on  the  $100  valuation,  for  the  purpose 
indicated,  is  not  exhausted  merely  because  an  assessment  of  that  char- 
acter sufficient  to  pay  all  indebtedness  existing  at  the  adoption  of  the 
constitution  has"  already  been  made,  but  such  portion  of  the  taxes  aris- 
ing therefrom  improperly  diverted  by  the  county  authorities  to  other 
purposes  so  as  to  leave  some  of  such  indebtedness  still  unpaid.  So  long 
as  any  of  the  indebtedness  so  provided  for  in  the  constitution  shall  remain 
unpaid,  the  power  of  taxation  for  its  payment,  in  excess  of  the  75  cents, 
will  continue.  If  the  fund  already  raised  for  the  purpose  has  been  wrong- 
fully diverted  to  other  purposes,  the  only  remedy  is  against  those  guilty 
of  the  wrong-doing, — the  creditors  of  the  county  are  not  to  suffer  thereby. 
Pope  County  et  al.  v.  Sloan  et  al.  177. 

Taxation  of  foreign  insurance  companies. 

2.  As  distinguished  from  home  companies — constitutionality  of  the  act  on 
that  subject.  Section  1  of  art.  9  of  the  constitution  of  1870,  provides  that 
the  General  Assembly  shall  have  power  to  tax  "insurance"  interests  or 
business,  and  "persons  or  corporations  ow-ning  or  using  franchises  and 
privileges,  in  such  manner  as  it  shall  from  time  to  time  direct  by  general 
law,  uniform  as  to  the  class  upon  which  it  operates."  The  statute  (Rev. 
Stat.  1874,  230,  §  110,)  which  authorizes  cities,  villages,  etc.,  to  tax  insur- 
ance companies  doing  business  therein,  which  are  not  incorporated  under 
the  laws  of  this  State,  is  not  in  violation  of  the  rule  of  uniformity  pre- 
scribed in  that  section  of  the  constitution.  Foreign  insurance  companies 
doing  business  in  this  State,  and  domestic  insurance  companies  incorpo- 
rated under  the  laws  of  this  State,  may  well  be  regarded  as  belonging  to 
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distinct  "classes,"  for  purposes  of  taxation,  within  the  meaning  of  that 
clause  of  the  constitution  which  requires  the  tax  to  be  "uniform  as  to 
the  class  upon  which  it  operates."     Hughes  v.  City  of  Cairo,  339. 

3.  Moreover,  the  statute  in  question  may  be  sustained  under  the  power 
which  permits  the  General  Assembly  to  impose  terms  upon  foreign  cor- 
porations proposing  to  do  business  in  this  State,  as  such  corporations 
have  that  privilege  only  by  the  comity  which  exists  between  the  States. 
Ibid.  339. 

Taxes  for  school  purposes. 

4.  What  constitute.  Legitimate  commissions  for  collecting  school  taxes 
may  not  improperly  be  called  money  "  raised  for  school  purposes,"  within 
the  meaning  of  the  statute,  and  the  school  directors  should  add  the 
amount  of  such  commissions  to  the  amount  they  desire  to  produce  to  the 
treasury  of  the  district, — the  total  constituting  the  true  amount  that  must 
be  raised  for  school  purposes.     The  People,  use,  etc.  v.  Wiltshire,  260. 

Taxation  for  high  schools. 

5.  As  to  course  of  study — and  of  the  constitutionality  of  the  act  providing 
for  high  schools.     See  SCHOOLS,  3,  4,  5. 

Tax  lien  on  personal  property. 

6.  And  of  the  rights  of  purchasers  under  tax  sale  as  against  subsequent 
purchasers  of  the  property.  The  mere  assessment  of  taxes  in  respect  of 
personal  property  will  not  create  a  lien  upon  such  property.  The  war- 
rant for  the  collection  of  such  taxes  will,  however,  become  a  lien  upon 
the  personal  property  of  the  person  assessed,  from  the  time  it  comes  to 
the  officer's  hands.  But  if  the  party  assessed  should  sell  or  mortgage 
the  property  before  the  warrant  comes  to  the  hands  of  the  officer,  the 
purchaser  or  mortgagee  will  be  protected  as  against  any  subsequent 
seizure  and  sale  of  the  property  under  such  warrant  for  the  taxes  assessed 
against  the  vendor  or  mortgagor.     Gaar,  Scott  §  Co.  et  al.  v.  Hurd,  315. 

7.  And  where  a  chattel  is  levied  upon  under  an  attachment  against 
the  then  owner,  and  subsequent  to  such  levy  the  tax  warrant  comes  to  the 
hands  of  an  officer,  the  rights  of  a  purchaser  under  a  judgment  rendered 
in  the  attachment  suit  will  relate  back  to  the  date  of  the  levy  of  the 
attachment  and  he  will  hold  the  property  free  from  any  lien  under  the 
warrant  for  taxes.     Ibid.  315. 

8.  In  such  case,  as  against  a  mortgagee  of  the  chattel  prior  to  the 
time  the  tax  warrant  came  to  the  hands  of  the  officer,  a  purchaser  under 
a  levy  of  such  warrant  would  have  no  claim  for  reimbursement  of  the 
sum  he  may  have  paid  at  the  tax  sale.     Ibid.  315. 

Of  a  judgment  for  taxes. 

9.  Of  its  character  as  a  judgment,  and  as  an  adjudication.  See  JUDG- 
MENTS, 1 ;  FORMER  ADJUDICATION,  1,  2. 

45—92  III. 
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TAX  TITLE. 
Who  may  acquire  tax  deed. 

And  hold  under  it  as  color  of  title.     See  LIMITATIONS,  6,  7,  8. 

TENANTS  IN  COMMON. 

Exclusion  by  act  of  one  tenant. 

1.  Power  of  one  to  give  right  of  possession  to  a  third  person,  to  the  exclu- 
sion of  his  co-tenants.  One  of  several  tenants  in  common  has  no  power  to 
grant  to  a  third  person  the  right  to  the  possession  of  the  premises,  so  as 
to  bar  or  postpone  the  right  of  the  other  tenants  in  common  to  maintain  a 
bill  for  the  assignment  of  dower  and  the  setting  off  a  homestead  therein  to 
such  third  person.     Stookey  v.  Carter  et  al.  129. 

Of  notice  to  one. 

2.  Whether  notice  to  all.     See  NOTICE,  5,  6. 
Right  to  partition. 

3.  Effect  of  one  tenant  in  common  becoming  executor  of  a  co-tenants  will. 
See  PARTITION,  2,  3. 

Under  deed  to  husband  and  wife. 

4.  Of  the  rule  before  and  since  the  Married  Woman's  act  of  1861.  See 
WITNESSES,  6. 

TENANTS  BY  ENTIRETY. 

Under  deed  to  husband  and  wife. 

Of  the  rule  before  and  since  the  Married  Woman's  act  of  1861.  See  WIT- 
NESSES, 6. 

TENDER. 

Whether  kept  good. 

1.  If  a  defendant  after  having  made  a  sufficient  tender  subsequently 
refuses  to  pay  the  money  tendered,  upon  request  of  the  plaintiff,  he  will 
not  have  kept  his  tender  good,  and  it  must  fail.      Carr  v.  Miner,  604. 

AS  A  DEFENCE  TO  REVIVOR  OF  JUDGMENT. 

2.  A  plea  of  tender  of  the  amount  due  upon  a  judgment,  where  the 
tender  has  been  kept  good,  presents  a  bar  to  a  scire  facias  to  revive  a 
judgment.     Ibid.  604. 

TROVER. 

Whether  a  demand  necessary. 

1.  Where  a  party  actually  converts  the  personal  property  of  another 
by  selling  the  same  and  appropriating  the  proceeds,  no  demand  is  neces- 
sary by  the  owner  before  suing  for  the  conversion.  A  wrongful  taking 
or  a  wrongful  sale  constitutes  an  actual  conversion.  Where  a  party  comes 
lawfully  into  possession  and  retains  the  property,  to  put  him  in  the  wrong 
a  demand  and  refusal  are  necessary.     Howitt  v.  Estelle,  218. 
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TRUSTS. 

Resulting  trust. 

1.  Whether  it  arises.  In  a  suit  for  partition  of  lands  among  several 
heirs,  the  lands  were  decreed  to  be  sold,  and  a  commissioner  appointed 
for  the  purpose  of  executing  a  decree.  At  the  sale  the  husband  of  one 
of  the  heirs  became  the  purchaser  of  one  of  the  tracts,  took  the  title  in 
his  own  name,  paying  nothing  upon  his  purchase  except  a  small  amount, 
the  excess  of  his  bid  over  and  above  his  wife's  interest  in  the  proceeds 
of  the  whole  sale.  The  husband  repeatedly  promised  his  wife  to  have  the 
title  vested  in  her,  but  it  was  not  done:  Held,  the  purchase  money  for 
the  land  being  the  wife's  share  of  the  proceeds  of  the  sale,  a  resulting 
trust  therein  would  arise  in  her  favor.     Lofton  v.  Witboard  et  al.  461. 

Whether  trust  arises. 

2.  And  when  a  court  of  chancery  will  take  hold  of  a  trust  to  enforce  it 
See  CHANCERY,  9. 

VENDOR  AND  PURCHASER. 

Purchaser  from  corporation. 

1.  Whether  chargeable  with  notice  of  the  by-laws  of  the  corporation.  See 
PURCHASERS,  6,  7. 

2.  How  far  irregularities  in  the  making  of  the  deed  will  affect  the  equitable 
rights  of  the  grantee.     Same  title,  8. 


WILLS. 
Naked  power  op  sale. 

1.  And  the  power  not  executed — lands  descend  to  heirs.  Where  a  testator 
devised  all  of  his  land  except  sixty  acres,  directing  the  sixty  acres  to  be 
laid  out  into  lots,  some  of  which  his  heirs  were  to  take  and  the  balance  to 
be  sold,  but  no  action  was  ever  taken  to  lay  out  and  select  the  lots,  and 
no  sales  made,  it  was  held,  that  this  direction,  there  being  no  trust  created, 
did  not  prevent  the  sixty  acres  from  descending  to  his  heirs.  Gill  v. 
Grand  Tower  Mining,  Manufac.  and  Trans.  Co.  et  al.  249. 

Direction  void  for  uncertainty. 

2.  A  direction  in  a  will  that  sixty  acres  of  the  testator's  farm,  on 
which  he  resided,  be  laid  off  in  town  lots,  and  disposed  of  by  giving  one 
lot  to  each  of  several  of  his  children  and  more  to  others,  and  the  balance 
to  be  sold  to  the  highest  bidder,  is  void  for  uncertainty,  where  no  one  is 
appointed  to  divide  the  land,  and  no  size  of  lots  is  given,  and  no  par- 
ticular lot  is  devised  to  any  one  person,  and  the  land  so  ordered  to  be 
divided  will  descend:  as  intestate  property.     Ibid.  249. 

AS   TO   WHAT   ESTATE   PASSES. 

3.  Whether  an  estate  in  fee  or  only  a  life  estate  with  power  of  disposition.  A 
will,  after  making  disposition  of  an  undivided  one-third  of  the  estate  of  the 
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testator,  real  and  personal,  provided:  "It  is  my  will  and  desire  that  the 
remaining  two-thirds  of  my  real  and  personal  estate,  after  the  payment  of 
my  debts  and  the  payment  of  the  legacy  hereinafter  named,  shall  go  to  and 
become  the  property  of  my  beloved  wife  during  her  life,  with  full  power 
and  authority  for  her  to  dispose  of  the  same  as  she  may  think  proper,  by 
will  or  otherwise,  before  her  death.  Therefore,  I  give  and  bequeath  to 
my  said  wife  said  two-thirds  of  my  estate,  subject  to  legacies  as  follows:" 
After  specifying  the  legacies  the  will  continued:  "And  all  the  rest  of  the 
said  two-thirds  of  my  said  estate,  so  given  to  my  said  wife  during  her 
lifetime,  may  be  disposed  of  as  she  may  think  proper."  The  will  then 
directed  the  disposition  to  be  made  of  such  portion  of  the  property  so  given 
to  the  wife  as  might  remain  undisposed  of  by  her  at  her  death,  and  pro- 
vided that  the  specific  "  legacies  above  named  are  to  be  paid  over  to  said 
legatees  at  all  events,  as  their  respective  estate,  out  of  my  wife's  two-thirds 
above  named."  It  was  held,  the  wife  of  the  testator  did  not  take  the  lands 
in  fee  under  the  will,  but  only  a  life  estate  therein,  with  power  of  disposi- 
tion by  will  or  deed.     Funk  ei  al.  v.  Eggleston  et  al.  515. 

4.  The  rule  is,  if  land  be  devised  to  a  person,  with  general  power  to 
dispose  of  the  same,  an  estate  in  fee  simple  passes.  Such  a  power  of  dis- 
position amounts  to  an  absolute  gift  of  the  property.  But  if  it  be  devised 
to  a  person  for  life,  with  power  to  dispose  of  the  reversion,  an  estate  for 
life  only  passes ;  and  if  the  devisee  dies  without  having  disposed  of  the 
reversion,  it  goes  to  the  heir  of  the  devisor.  The  creation  of  the  life 
estate  controls  the  operation  of  the  power,  and  prevents  it  from  enlarging 
the  estate  to  a  fee.  Nothing  passes  under  the  clause  conferring  the  power 
until  the  power  itself  is  exercised.     Ibid.  515. 

Of  a  devise  subject  to  legacies. 

5.  Whether  the  legacies  a  personal  charge  upon  the  devisee,  or  a  charge  upon 
the  estate — and  herein,  of  this  distinction  as  fixing  the  character  of  the  estate 
passed  by  the  devise.  In  regard  to  the  legacies  named  in  the  will,  the 
language  is  as  follows:  "  It  is  my  will  and  desire  that  the  remaining  two- 
thirds  of  my  real  and  personal  estate,  after  the  payment  os  my  debts  and  the 
payment  of  the  legacies  hereinafter  named,  shall  go  to  and  become  the  property 
of  my  wife  during  her  life."  "  I  give  and  bequeath  to  my  said  wife  said 
two-thirds  of  my  estate  subject  to  legacies."  "I  desire  that  she  shall  give 
of  said  estate,"  etc. ;  and  "  The  $500  each,  and  the  $2000  legacies  above 
named,  are  to  be  paid  over  to  said  legatees  at  all  events,  as  their  respec- 
tive estate,  out  of  my  wife's  two-thirds  above  named."  It  was  held  the  will 
did  not  operate  to  make  the  legacies  a  personal  charge  on  the  devisee, 
but  they  were  expressly  directed  to  be  paid  out  of  the  property  devised, 
and  were  made  a  charge  thereon.     Ibid.  515. 

6.  Where  an  estate  is  devised  subject  to  the  payment  of  legacies,  if 
the  legacies  are  made  a  personal  charge  on  the  devisee,  an  acceptance 
of  the  devise  operates  to  make  such  legacies  a  personal  charge  on  the 


INDEX.  709 


WILLS.     Of  a  devise  subject  to  legacies.     Continued. 

devisee,  and  he  will  take  the  estate  devised  as  a  purchaser  and  in  fee,  but, 
if  the  legacies  are  charged  on  the  estate  devised,  the  devisee  does  not  take 
as  a  purchaser,  but  as  a  beneficial  devisee.  Funk  et  al.  v.  Eggleston  et  al. 
515. 

Of  a  devise  for  life  with  power  of  disposition. 

7.  As  to  the  intention  of  the  donee  of  the  power  to  execute  it.  Where  there 
is  a  devise  for  life  with  power  in  the  devisee  to  dispose  of  the  property 
by  will  or  deed,  whether  a  will  executed  by  the  donee  of  the  power  will 
operate  as  an  appointment  under  the  will  of  the  first  testator  must  depend 
upon  the  fact  whether  the  former  intended  thereby  to  act  under  the  power. 
Ibid.  515. 

8.  Of  the  rule  for  ascertaining  the  intention  of  the  donee  of  the  power.  The 
intention  of  the  donee  to  execute  being  the  essential  thing, — then  as  to  the 
mode  or  means  of  ascertaining  that  intention  :  The  rule  to  be  deduced 
from  the  weight  of  English  authorities  is,  that  there  are  three  classes  of 
cases  in  which  it  is  demonstrated  to  an  absolute  moral  certainty  there 
was  an  intention  to  execute  the  power,  and  these  are,  where  there  is  a 
reference  to  the  power,  or  to  the  subject  or  property  covered  by  the  power, 
or  where  the  instrument  would  be  inoperative  without  the  aid  of  the 
power, — and  that  there  can  be  no  execution  of  a  power  by  a  testator, 
unless  the  case  falls  within  one  of  these  three  classes.     Ibid.  515. 

9.  But  the  better  rule,  as  tending  more  generally  to  give  effect  to  the 
real  intention  of  the  donee  of  the  power,  is,  if  he  intends  to  execute,  and 
the  mode  be  in  other  respects  unexceptionable,  that  intention,  however 
manifested,  whether  directly  or  indirectly,  positively  or  by  just  implication, 
will  make  the  execution  valid  and  operative.  The  intention  to  execute  the 
power  must  be  apparent  and  clear,  so  that  the  transaction  shall  not  be 
fairly  susceptible  of  any  other  interpretation, — for  if  it  be  doubtful,  un- 
der all  the  circumstances,  then  that  doubt  will  prevent  it  from  being 
deemed  an  execution  of  the  power; — but  it  is  not  necessary  that  the 
intention  to  execute  the  power  should  appear  by  express  terms  or  recitals 
in  the  instrument.  It  is  enough  that  it  shall  appear  by  words,  act  or 
deeds  demonstrating  the  intention.  And  this  is  the  rule  adopted  by  this 
court.    Ibid.  515. 

10.-  Application  of  the  rule  to  the  particular  case.  A  testator,  after  hav- 
ing disposed  of  an  undivided  one-third  of  his  estate,  real  and  personal, 
devised  the  remaining  two-thirds  to  his  wife,  subject  to  certain  specific 
legacies,  for  her  life,  with  power  of  absolute  disposition  by  will  or  deed. 
After  the  death  of  the  testator  the  donee  of  the  power  acquired  title  in  fee 
to  the  undivided  one-third  of  certain  of  the  lands  the  other  two-thirds  of 
which  she  had  taken  under  the  will  for  life  with  this  power  of  disposi- 
tion. Subsequently  to  acquiring  the  title  in  fee  to  the  one-third  as  men- 
tioned, the  donee  of  the  power  made  her  will,  in  which,  after  making 


710  INDEX. 


WILLS.     Of  a  devise  for  life  with  power  of  disposition.     Continued. 

several  specific  bequests,  it  was  provided:  "  All  and  singular  the  rest, 
residue  and  remainder  of  my  estate,  real  and  personal,  of  whatever  kind 
and  wheresoever  situate,  I  hereby  order  and  direct  to  be  converted  into 
money  by  my  executors."  "And  for  that  purpose  I  do  authorize  and  em- 
power them  to  bargain,  sell  and  convey  my  real  estate  wherever  situate, 
and  to  make,  execute,  acknowledge  and  perfect  all  deeds  and  conveyances 
in  law  necessary  to  assure  in  the  purchaser  or  purchasers  thereof  the  full 
title  thereto,  the  said  real  estate  to  be  sold  as  soon  as  the  same  can  be 
done  without  sacrifice,  in  the  discretion  of  said  executors."  "And  when 
my  said  residuary  estate  shall  be  converted  into  monkey  as  aforesaid," 
etc.,  with  directions  for  its  distribution.  It  further  appeared  that  the 
testatrix  at  the  time  of  death  was  seized  in  fee  of  several  parcels  of  real 
estate.  Upon  the  question  whether  the  donee  of  the  power  of  disposition 
given  her  by  the  will  of  her  husband  intended  by  her  general  devise  of 
all  her  real  estate  to  execute  the  power,  and  as  tending  to  show  her  in- 
tention in  that  regard,  it  was  held,  that  by  any  construction  the  undivided 
one-third  of  which  she  held  the  fee  would  pass,  and,  having  the  right  of 
enjoyment  during  life  of  the  other  two-thirds,  and  the  absolute  power  of 
disposing  of  it,  that  also  was  hers,  and  under  the  devise  of  "all  her  real 
estate  "  might  well  be  considered  as  also  intended  to  be  included.  The 
words  "all  my  estate,  real  and  personal,"  as  used  in  the  will,  are  not  to 
be  regarded  as  descriptive  of  the  interest  of  the  testatrix  in  the  estate, 
but  of  the  estate,  and  as  indicating  an  intent  to  pass  all  the  property 
which  she  had  any  right  to  dispose  of.  This  fact  of  co-existing  undivided 
interests,  one  within  and  the  other  without  the  power,  is,  however,  but 
one  element  in  the  proof  of  intention,  but  a  circumstance  of  great  weight. 
Funk  et  al.  v.  Eggleston  et  al.  515. 

11.  Just  preceding  the  disposition  of  her  real  estate  the  testatrix  be- 
queathed "  my  gold  watch"  to  one  person,  and  "all  my  household  furni- 
ture "  to  another.  These  articles  came  to  the  testatrix  under  the  will  of  her 
husband,  and  she  had  no  authority  to  bequeath  them,  except  in  execution 
of  the  power  given  her  by  that  will.  A  gift  of  that  which  a  testator  can 
not  dispose  of  except  in  execution  of  a  power,  necessarily  manifests  an 
intention  to  execute  that  power.  Then  following  these  bequests  with  a 
devise  in  the  same  character  of  phraseology — "  my  real  estate  " — would 
seem  to  afford  strong  evidence  the  testatrix  intended  her  will  to  work  not 
only  by  the  interest,  but  by  the  power.  A  will  may  well  operate  both  as 
an  appointment  under  a  power  and  as  a  conveyance  of  an  interest.  Ibid. 
515. 

12.  While  it  may  be  that  a  reference  to  part  of  the  subject,  or  to  some 
of  many  subjects  of  the  power,  will  not  be  sufficient,  of  itself,  to  make  a 
will  operate  as  an  execution  of  the  power,  yet  the  specific  bequests  of 
those  articles  which  could  be  given  only  in  execution  of  the  power  to 
that  extent,  would,  in  connection  with  other  facts,  afford  cumulative  evi- 


INDEX.  711 

WILLS.     Of  a  devise  for  life  with  power  of  disposition.     Continued. 

dence,  derived  from  the  face  of  the  will  itself,  of  the  intent  to  execute  the 
power  as  to  the  whole  estate.     Funk  et  al.  v.  Eggleston  et  al.  515. 

13.  When  the  subject  of  the  power  is  real  estate,  and  the  question  is 
as  to  the  execution  of  the  power  by  the  devise,  the  condition  of  the  prop- 
erty may  be  considered,  and  the  facts  dehors  the  will,  to  arrive  at  the 
intention  of  the  testator.  So  here,  in  addition  to  the  evidence  in  regard 
to  the  watch  and  the  furniture,  were  other  facts  to  be  considered.  The 
subject  of  controversy  in  this  suit  was  only  thirty  feet  of  ground.  The 
testatrix  held  title  to  an  undivided  one-third  of  it  in  fee,  and  the  other 
two-thirds  for  life  with  power  of  disposition.  She  had  already,  before 
divising  the  land,  made  specific  bequests  which  she  could  not  make  except 
in  execution  of  the  power,  thereby  evincing  a  knowledge  of  her  titles,  and 
an  intention  to  execute  the  power  to  that  extent  at  least.  If  the  two- 
thirds  interest  did  not  pass  by  the  devise  it  would  go  to  the  heirs  of  her 
husband — two  hundred  and  twenty-two  in  number — who  would  be  ten- 
ants in  common  with  the  owner  of  the  other  one-third  of  this  small  piece 
of  ground.  It  might  well  be  considered,  as  tending  to  show  the  intent  of 
the  testatrix,  whether  she  would  be  likely  to  leave  the  title  to  the  premi- 
ses in  so  absurd  a  condition,  especially  as  the  will  directed  the  property 
to  be  sold  in  a  manner  to  avoid  sacrifice.     Ibid.  515. 

14.  So,  under  the  fundamental  and  more  reasonable  rule,  that  the 
intention  of  the  donee  of  a  power,  however  manifested,  shall  control,  it 
was  held,  the  provisions  of  the  whole  will  of  the  testatrix  taken  together, 
and  the  facts  dehors  the  will,  indicate  an  intention  to  pass  the  whole  estate, 
and  the  devise  should,  in  favor  of  the  intention,  be  held  to  work  both  by 
the  interest  and  by  the  power,  and  to  pass  the  entirety.     Ibid.  515. 

WITNESSES. 
Competency. 

1.  Persons  interested,  as  against  those  suing  as  heirs  or  devisees.  Under  the 
first  exception  to  the  second  section  of  chap.  51,  Rev.  Stat.  1874,  488, 
entitled  "Evidence  and  Depositions,"  a  person  directly  interested  in  the 
event  of  a  suit  may  testify  therein  in  his  own  behalf,  and  adversely  to 
the  plaintiff,  who  sues  as  the  heir  and  devisee  of  a  deceased  person,  con- 
cerning facts  occurring  after  the  death  of  such  deceased  person.  Funk 
et  al.  v.  Eggleston  et  al.  515. 

2.  So,  in  ejectment,  where  the  plaintiff  sued  as  the  heir  and  devisee  of 
a  deceased  person,  it  appeared  that  by  the  will  of  such  deceased  person  a 
certain  portion  of  his  estate,  real  and  personal,  was  devised  and  bequeathed 
to  his  wife  during  her  life,  with  power  of  disposition,  by  will  or  otherwise. 
The  wife  made  a  will,  and  died.  The  defence  rested  upon  the  question 
whether  the  will  as  made  by  the  wife  was  a  proper  execution  of  the 
power  of  disposition  given  her  by  the  will  of  her  husband,  and  as  bearing 
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upon  that  question, — as  tending  to  show  the  intention  of  the  wife  in  that 
regard  in  the  making  of  her  will,  it  was  held  that  a  legatee  under  the 
will  of  the  wife  was  a  competent  witness  in  behalf  of  the  defence  to  prove 
facts  occurring  after  the  death  of  the  testator  giving  the  power,  as,  that 
the  testatrix  never  had  certain  of  the  articles  of  personal  property  which 
were  bequeathed  by  her  will,  except  such  as  she  took  under  the  will  of 
her  husband.     Funk  et  al.  v.  Egg  lesion  et  al.  515. 

3.  Husband  testifying  for  his  wife.  In  the  same  state  of  case,  the  hus- 
band of  one  of  the  devisees  under  the  will  of  the  testatrix  was  held  to  be 
a  competent  witness  in  behalf  of  the  defence,  in  support  of  the  interest 
of  his  wife.  A  husband  is  a  competent  witness  for  or  against  his  wife 
"in  cases  where  the  litigation  shall  be  concerning  the  separate  property 
of  the  wife."     Ibid.  515. 

4.  Where  one  defends  as  heir — plaintiff  as  witness  in  his  own  behalf.  The 
defendant  in  an  action  of  ejectment  defended  simply  as  the  heir  of  his 
father,  and  not  under  any  conveyance  from  him,  so  it  was  held  that  under 
the  second  section  of  the  act  of  1867  concerning  the  competency  of  wit- 
nesses, the  plaintiff  in  the  suit  was  not  a  competent  witness  in  his  own 
behalf,  the  case  not  falling  within  any  of  the  exceptions  in  that  section. 
Pyle  et  al.  v.  Oustalt  et  al.  209. 

5.  The  rule  under  the  statute  that  where  one  sues  or  defends  as  heir, 
devisee,  etc.,  no  adverse  party,  or  party  having  an  interest  in  the  event 
of  the  suit,  can,  on  his  own  motion,  testify,  applies  to  all  persons  alike, 
whether  such  adverse  parties  proposing  to  testify  hold  the  relation  of 
husband  and  wife  or  otherwise; — and  there  is  nothing  in  the  fifth  section 
of  the  act,  which  has  reference  to  the  competency  of  husband  and  wife  as 
witnesses  for  or  against  each  other,  that  will,  in  any  case,  have  the  effect 
of  rendering  one  competent  as  a  witness,  who  is  incompetent  under  the 
first  and  second  sections.     Ibid.  209. 

6.  As  to  husband  and  wife.  Where  husband  and  wife,  as  plaintiffs  in 
ejectment,  seek  to  recover  under  a  deed  conveying  the  land  to  both  of 
them,  such  deed  being  made  prior  to  the  Married  Woman's  act  of  1861,* 
the  wife  can  not  invoke  the  fifth  section  of  the  act  of  1867  concerning 
the  competency  of  witnesses,  as  rendering  her  a  competent  witness  be- 
cause of  the  litigation  being  in  reference  to  her  separate  property,  for  in 
such  case  neither  the  husband  nor  the  wife  has  any  separate  property  in 

*In  the  case  of  Cooper  et  al.  v.  Cooper  et  al.  76  111.  57,  it  is  held  that  under 
the  act  of  1861,  giving  to  married  women  the  right  to  acquire  property,  and 
hold  the  same  free  from  their  husband's  control,  the  reason  for  the  rule  which, 
at  common  law,  held  that  a  conveyance  to  husband  and  wife  made  them 
tenants  by  the  entirety  with  right  of  survivorship,  has  ceased  to  exist,  and 
they  will,  in  this  State,  take  and  hold  under  such  conveyance  as  tenants  in 
common. 
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the  land,  they  being  seized  as  one  person  of  the  whole  estate  or  as  tenants 
by  entirety.     Pyle  et  al.  v.  Oustatt  et  al.  209. 

Credibility. 

7.  By  whom  to  be  determined.  Where  there  is  a  conflict  in  the  testi- 
mony of  witnesses  it  is  for  the  jury  to  determine  to  whom  they  will  give 
credence.     Peeples  v.  McKee,  397. 

WRIT  OF  POSSESSION. 
When  proper  to  be  awarded 

1.  Upon  bill  in  chancery  to  assign  dower  and  set  off  a  homestead  to  the 
defendant,  where  the  decree  provided  for  the  extinguishment  of  the 
homestead  right  by  the  payment  of  $1000,  and  fixed  the  value  of  the 
dower  interest  to  be  paid,  upon  payment  of  the  proper  sum,  or  the  tender 
thereof,  the  complainants  are  entitled  to  possession  of  the  premises,  they 
being  the  owners  in  fee;  and  in  case  of  refusal  on  the  part  of  the  defend- 
ant to  surrender  the  possession,  a  writ  of  possession  may  properly  be 
awarded.     Stookey  v.  Carter  et  al.  129. 
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